LOWER BURMA RULINGS, 


BING. T 8 
PRINTED JUDGMENTS 


CHIEF COURT OF LOWER BURMA. 
VOLUME I. 


1900—1902. 


PUBLISHED UNDER THE AUTHORITY OF THE CHIEF COURT OF LOWER BURMA. 


SECOND EDITION. 





RANGOON: 
‘OFFICE OF THE SUPERINTENDENT, GOVERNMENT PRINTING, BURMA. 
1907. 


ul 


ss 








Myr 
oe.) 


vy 
@ 


ah 


7 


. 
~ 


oa 
. 


LOWER BURMA RULINGS 


VOL. IL.—1900—1902 


em aE Se et ee 2 eee eee ae | 


JUDGES OF THE CHIEF COURT 
1900, 1901 AnD 1902. 


CHIEF JUDGE. 


Tue Hon’sLE FREDERICK SELWYN COPLESTON, 1C.S., (to 
roth April 1902). | 


ha 


THe Hown’sLE Sir HERBERT THIRKELL WHITE, K.CLE, 
1.C.S. (from rith April 1902). 


PUISNE JUDGES. 
THE HOn’BLE MR. C. E, FOX, Sarrtster-ai-Law, 


THE Hon’sLE Mr. W. E. BIGGE, M.A., Barrister-at-Law. 


THe Hon’ste Mr. A, R. BIRKS, B.A, LCS. Barrister-at-Law 
(on leave from 2nd April 1902 to 8th February 1903). 


THE HON’BLE Mr. A. M. B. IRWIN, CSL, LC.S. (Officiating 
Judge, from 2nd April 1902 to 8th February 1903.) 


[lies 


oe 


rr 


i™ 


ch 


St) 


a 


am 


tA 


ia 


i 


I a 
a 
e 
r i 
' 
i* 7 
. . * 
. 
. 7 
. bie : 
at 
* 
. 
= 
8 
a 
. 
. 
4 © 
: i 
Fa + 
5 L 
i * 
a 
a x 
. 
§ = 
t 
* f i 
| 4 
. 4 
<3 i 
_ = 
- , +h 
+ fs 
i — = 7 
/ - 
! 4 
oy = ud £ 
¥ * ' i j" 
= = nl 
| rt 
.s 7 3 
i i ; 
* 
=» = 
+ a 
i 
a é 7 
i Gr = 
. a . i, < 
ih =" iz? ~F etter C—O a A A a BT ES ot — = 


TABLE. OF CASES. 


A 
Abdoola v7. Ah Wa .. me - sus 
: v. 
Abdul Karim. Pana Mustan ... sive ous 
Abdul Majid v. K, P. M. Vellian'Chetty,.. son 
Aifazulla Chowdry v, Sakina Bi ... iat 
Ahmed*4li v. Maung Shwe Thin and such’ ee 
Alaneappa Chetty and others v. Mirajam Bee and another 
Aung Kyaw Zan v. Crown: es 
Aung Thein and another v. Crown “xa” 

Cc 
Cassim v, Crown owe kaa one one 
Chit Tun and others v. Crown... one vee 


Chokalingam Chetty v. Maung Aung Baw and others | 
Coombes ¥. Coombes and another a 
Cooverjee Ladha and another v. Vishram Ebrahim & Co, 


Crown v. Abdul Guffur ‘ay sas ove 
Crown v. Abdul Raman and others one ous 
Crown v. Chan Mya .., ve vee sare 
Crown v. Chapman ... eas nse 

Crown v. Chit Te... ne: ve 

Crown v. Dawood Saib ots se 
Crown v, Ebrahim Ahmed Dawebdies ane 
Crown 7. Hmat Kyan vas jue sis 
Crown v, Hodgson and another ... ate one 
Crown v. Konoo Meah and three others 

Crown v. Kyauk Lén ei se 

Crown v. La Pyu and others 

Crown v. Majim and others vei “a ha 
Crown v. Maung Naing aes aes 

Crown v. Maung Po and others ... en sae 
Crown v. Maung Yan We a er 

Crown v. Mi Hla Yin at dea - oe 
‘Crown v. Mi Shwe Ke “i ar ro 
Crown,v. Mi Zan oes ins er | 
Crownv. Mya Zanand others ... © wm 

Crown v. Nga Nyein rr sia 

Créwn v. Nga Pein eee =e) ete ‘ 
Crown v. Nga Shein eis je ate 
Crown v. Nga Yaung and others vi eas 


Crown @. Nga Veik and others .- =r {8a 


Page. 
145 
ig! 
170 
35! 

53: 
SI 
316 
133 


145. 
235 
350 


340 
119g 
153 
207 
275 
289 
68 
62. 
aq 
158 
349 
75 
308 
120 
79 
334 
[50 
142 
268 
101 
358: 
go. 
8+ 
203 ~ 
125. 
231 


Vii , TABLE OF CASES, 


Crown 2. On Bu wes ae eae 
Crown v. Po Hiaing .,. sae: = nn 
Crown v. Po Hlaing iad others «+. ‘na 
Crown v. Po Hiaw ... ei ‘és 
Crownv.PoKa ... * ea sis 
Crown v. Po Lén and others mr eon 
Crown v. Pc Lu and another... is 
Crown v. Po Maung _ ons 
Crown v. Po Nyan oak ase 
Crown v. Po Sein a 2 
Crown v. Po Thit oes ee 
Crown 2. Pya Gyi ies eve 
Crown v. R. J. Chapman ie a 
Crown 2. S. 5. Chupra oo ove 
Crown v. San E and another - ws. _ 
Crown v. San Hlaing sas 
Crown v. San Pe on “tad 
Crown v-Shan Byu and another ese 
Crown v. Shwe Lauk and others “ne 
Crown v. Shwe Pe and others ‘ua 
Crown v. So Naung and another © one 
Crown v. Ta Lok sibs oes 
Crown v. Tha Do Hla and others * was 
Crown v. Tha Dun and another 
Crown 2, Tha Dun and another a 
Crown v. Tha Dun U — a 
Crown v. Tha Sin | un eee 
Crown ?. Than N yin one one 
Crown v. Tun U on one 
Crown v. Tun Wa and others D ia 
Crown v. Valu _ iene ane 
Crown ¥. Wet Taung a. wi ote 
Crown v, Ya Baw aes ns 
D_ 
Dey, B. 9. L. J. John alias J. J. kee sue 
Don Be,v. Crown... ase. 
H 
Hi,Nanv.Crown ... ese ove 
Hnin Byu v. Maung Myat Pu ... eee 
I 


ope 


Inthe matter of a reference made by the Financial Commissioner of Burma ... 


Page. 
279 
65 
266 
209 
100 


356 
362 
348 
126 


172 
275 


141 
205 


_ 259 


£49 
88 


175 


301 


264 


~ I10 


267 
158 
216 
214 
213 
289 

63 
262 
221 


281 


TABLE OF CASES. 


K 
Kankani and others v. Maung Po'Yin, 
Kanusawmy Pillay v..Maung Chit Pu -... © oa 
Khoo Sein Khog v. Elias A. Manasseh___... oe 
Kong Yee € one & Co. 9. Lowjée Nanjee_ ... sii 
L 
Leslie v. The Collector of Mergui ace abe 
Me <= M 
*3 

Ma Gyiv. Maung Pe. ose or ere 
Ma Hla v. Maurfg Pyin . ore ove ove 
Ma Hnin Byu «7. Maung Myat Pu on ene 
Ma Ka ». Ma Win Byu aes ene ee 
Ma Kyaw v. Ma Shwe Ma and another... one 
Ma Kyi Kyi ». Ma Shwe and another a os 
Ma Me Gale v. Ma Sa Yi reer ee iia 
Ma Me Gale v. Ma Sa Yi ome ons ove 
Ma Pu and othersv. MaLe ss nee ove 
Ma Pwa 2, Ma The The and another ove a 
Ma Saw Ngwe and others 7. Ma Thein Yin eve 
Ma Shwe Kyaw’v. Ma Bok Gale sl é 


Ma Shwe Pon v. K. K. A. R. C. Raman Chetty 
Ma Shwe Yu and others v. K. K, N. K. Ramen Chetty 


‘Ma Tha Dun and another 2. iti Shwe Dok ne 
Ma Thi 2. Shwe Hiwa ose iss 
Ma Tu v. Maung P _ 


Mahomed Ebrahim Sahib Khateeb v. Bhymeah A. smal 


‘Mahomed Kasim v. Queen-Empress 
Mana Pavanna Padyachi 7. Ormogum Padyaci 


Maud Ali v. Queen-Empress _ --- . 
Maung Aung Ban v, Maung Shwe Pe _ be 
Maung Aung Mya v. Ma Gyi_ .-.-. eee ae, 
Maung Ba and another v. Maung Mo and another 

Maung Cheik 7. Maung Tha Hmat ove eee 
Maung Chit U », Official Assignee. as —o 
Maung Hmaw v. Ma On Bwin and others ~ ... “eee 
Maung Hmu 2, Maung Po Thin ~ ess 
Maung Kyaw Dun v. Maung Kyaw ard another — es 
Maung Kywet v. Maung Kina eee one 
Maung Mo Gale v, MaSaU_.., one 


Maung Myaing and another v. Maung Shwe Y6n and ousiien 
Maung Myat Thu and another 0. Maung Tha Zan and another 
Maung Naung 97. Ma Bok Son one eee —- . 


Maung On v- Maung Shwe Bwin and another ose 


ete 


1x 


Page. 


19° 
204 
262 


107 


132 


126 
193 
18g 
335 
210 
64 
177 
329 
93 
273 
198 
84 
226 
255 
183, 
284 


393. 
42 
229 


22 

38 
125 
260 
249 
104. 

50- 


142 
186 
85 

293. 
Iga 


x TABLE OF. CASES, 


Maung Po and another v. Maung Kya oan ane 
Maung Po Lu v. Maung Kyin ... se , eee 
. Maung Po Mya ». Palaniappa Chetty és wee 


‘Maung Po Te and ahother v. Maung Po Kyaw ani another 
Maung Po Win v. Crown ses. 
Maung Po Yin and another v. Mamoojee Moosaji = 
-_Maung Pu Gy: v, Maung Shwe Hmyin ves ove 
‘Maung Pye Tha v. Ko Min Pyu and another 

-Maung San Paing and another v. Shwe Hiaing and ‘thar: 
Maung Seik Kaung v, Maung Po Nyein «+. és 


Maung Sit Le v. Maung Shwe Thin ‘a 

Maung Tha Chi v. Ma E Mya eve 

Maung Tun Wa wv. Maung Tha Kado a0 
_Maung Twe and others vy. Ramen Chetty... on 

Maung Weik v. Maung Shwe Lu ove . 


‘Maung Yat and another v. Maung Tarok and others w 
Maung Ve Gyan v. Ma Hmeand others. ats 


Maung Ye Gyanv. Ma Hmi and others... oo 
Me Da Liv. Crown. one on 
‘Mi San Mra Rhi v. Mi Than Da U and others $00 
Mohamed Esoof Ismail & Co. 2, Khoo Sin Thwak end another 
Mokun Maistry 7. Valoo Maistry ase i 
‘Moothoo Coomarasawmy Pillay and another v. Janikiammal 
N 
Nga Kywet 2, li a one eee ane 
“Nga Pyan v. Crown ,, +a eae een 
Fs Oo = 
-‘Oktama v, Ma Bwa .,. ive one 
“Octhaman, M. A. v. Kong Yee Lone & Co. wl = 
oo 2 P 
Pannu Thaven, N. 9, Sathappa Chetty nen 
7Po Kin v. Crown oan PTT ore - ane 
Po Sein and others v. King-Emperor on aes 
iPo Thet v7. Queen-Empress ons . eel on nee 
Po Win D, Crown =. lal » oon 
Po Yanv. Crown as vee ons 
. fe, 
Quailey : v. Ah Ban Shoke be one” sees 
Queen-Empress ». Aung Nyun and others saa ass 
Queen-Empress 7. Aw Wa and anothe~ ae 


Queen-Empress v. Ba Shin and others ae YL et | 


Page 
178 
313 

32 
215 
311 

82 
143 
359 
277 

23 

69 


252 
it 
134 
16 
229 
155 
208 
16r 
6 
286 
32123 


39 
359 


13 
1a3 


310 
355 
233 

a9 


31 


2ar 


—1s3 
56 
33 
45 


TABLE. OF CASES. _ XI 


Page. 

Queen-Empress v. Hamza ove ees ai ses sie 55 . 
Queen-Empress v. Lu Gyi and othévs ase one vn oe 49 
Queen-Empress v. Nga Khan and other: 10s Ae Oa “6 124 
Queen-Empress v. Nga Kyén ws ee sis saa vn 14 
Oueen-Empress v..Nga Saw.and others ss Peer ni ow 89 
Queen-Empress v. Nga Tun and another «.. Cs re as 46 
Queen-Empress v. Po Hman ey gs ee en _ oe 41 
Quecn-Empress v. Po Kye bag ee soe pe eee 53 
Queen-Empress 2. Po Lun Kv he one vee ee 
Queen-Empress v. Po Mya, ss... see vee ae ne «52 
‘Queen-Eiipress v. Po Sin and others i" es one aes 6a 
Queen-Empress v.,Po Thet and another ... oe one a 8 
Oueen-Empress 2. Shaik Hoosar and others... ee one ae 4 
Queen-Empress v. Shwe E and others ane eee von vee 55 
iueen-Empress v. Shwe Lin and others one on ‘ vn 18 
Queen-Empress v. Tagarajan... Ass os oes ” Sigg 3 
Queen-Empress #7. Tun E -_ Pes oni ase pee 43 
Queen-Empress v. Tun Hla and athers ‘is és’ jes sc 6o 
(Jueen-Empress and Ma Te », Maung On Bwin on ov ave 19 
Queen-Empress and Maung Shwe Lén 2. Maung Gale .,. ‘ss ss 59 

| R 
Rud Muli v, Ram Chandro Khemka sg ove sea evs 47 
gs 1 S$ 

San Baw and others 0. Crown ss ove ee ae «= 
San ‘Daik ». Crown ... ne “es eee ees sy «= 
San Tun Pru v. Mi Ani Me and others ane oe on a» 80 
Sevaraman Chetty v. Maung Po Yin aay ne one es 5 
Shwe Eik Ke v. Tha Hla Aung and others ...0 as ane oon 344 
Shwe Le and others v. Crown... ate bee ae es 123 
Shwe Thaw and another v. oheee Enpr ee. oe = Hes 57 
Shwe Yiv. Crown, . cay = oes ate es 336 
Shwe Ywe 2 Crown ... on tas sai oon ‘ne q1 
Shwe Zin and Queen-Empress 2, Maung Tun Hla and others 4x on 44 
Sit Saing v..Maung Po Kaing ... he a sia ree tai 
Sooba Reddy v. Crown rs aos aes és i ig 63 
| | 3 

Tan Sein dlias Maung Saing v. Crown sai aes ws yf 
Taung Bo and another v, Crown . - one aay “se =. 270 
Tha Zanv Crown ... vay vs re = ws = 22 


Thanega Chellum Moodaliar, W. S. 2. K, T. Naiayanan Chetty .. i: |S 
Tun Tha vo, Queen-Empress ean : oon oon Pen ne 5] 


xii | TABLE OF CASES. 


U 
U To and another v. R. M. M.S. Meyzppa Chetty und others 
U Waradama alas Maung Nu »v. Crown .... — 


V 
Vadivaloo Swamy v. Crown - ,... soe os 
Verapa Udian and another v. Ma Zan and others ar 
| ¥ 
Yew Sit Hock ». Maung Dawood and another aie 


Pagts, 


160 
139 


95 
257 


196 


LOWER BURMA RULINGS, 
PRINTED. JUDGMENTS 


CHIEF COURT OF LOWER BURMA. 


Before Wr. F. S. Copleston, Chief Fudge,and Mr, Justice Birks, 


SEVARAMAN CHETTY, a | ».§ MAUNG PO YIN, Restoxpenr 

LANT (PLAINTIFF). 7 (DerexnDanT). 

Valuation of suit under 's. 283, Civil Procedure Code -— Declaratory title without 
consiquential relief —Suits Valuation Act, s. 11-—Court Fees Act, Schedule IT, 
Article 17. ) 

The valuation of a suit under section 283, Civil Procedure Code, for the declara- 
tion of a right to attach certain property, the attachment on which had been 
removed, is for purpeses of jurisdiction the value of the decree which it is desired 
to execute, if that be less than the value of the prap rty, or the value of the property 
if that be less than the amount of the d 
Modhusudun Koer v. Rakhai, {. L. R., 15 Cal. 104, followed. 

Article 17 of Schedule !1, Court Fees Act, applies to a suit brought under section 
283, Civil Procedure Code, and the stamp required for the plaint is Rs. ro only. 

Diondo Sakharam Kulkerni v. Govind Babaji Kulkarni,.9 Bom., 20. 

Vithal Krishna y. Balkvishra Fanardan, 10 Bom., 610, followed, 

Gulsari Mal v. Fadoxn Rai, 2 All., 63. 

Dildar Fatima y. Narain Das, 11 All., 365 cited, 

Alemed Mirza Saheb y, A. Thomas, 13 Cal., 162 dissented from. : 

It is not necessary fcr a plaintiff bringing a suit under section 283, Civil Pro- 
cedure Code, to ask for any further relief than a declaration of his right to attach 
the property in dispute. On such declaration being made, the order removing 
attachment would fall and the attachment should be restored. Vithal Krishna 
v. Bglkrishna Fanurdan, 10 Bom., 610, fellowed. 

PLAINTIFF-APPELLANT sued under section 283 of the Code of Civil 


Proceiure to get his right declared to attach certain property belonging, 
us plaintiff alleged, to his judgment-debtor. The defendant alleged 
that the property. consisting of houses, a hazaar, the land they stand 


Crotl Second 
Appeal No. 241 of 
1899. 

May 
18th, 


on, and a boat, belonged to him by virtue of a mortgage executed in © 


his favour in February 1895 by the then owner Maung Hmaw, followed 
about a year later by a transfer of the property. The plaintitf 
asserted that the mortgage and the transfer of possession were 
fictitious. The Judge of the Court of First Instance found that there 
had been a transfer of possession; but after carefully considering the 
evidence the Judge also came to the conclusion that the transfer was 
fraudulent and fictitious, and gave plaintiff a decree. 

The lower Appellate Judge in a short judgment states that the 
decision of the Subdivisional Court is altogether wrong; that although 
the tragsaction is open to suspicion, Maung Hmaw and Ma E handed 
over the property to the defendant Maung Po Yu in satisfaction of an 
unpaid debt of Rs. 5,000; and that, as plaintiff failed to prove ‘that 
the transaction was fraudulent and void judgment should have been 
given against him.. The Appellate Judge omitted to deal with several 
points set out in appeal, holding that it was unnecessary to do so. 


Ciol Second 
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“We have heard’ arguments of the learned advocates for the plaintiff- 


Appeal Fh 241 of appellant and} defendant-respondent,, Mr. Giles and Mr, Burn, on the 
I 


99. 


May 


18th. 


—— 


facts of the case; but, before deaiing with the facts, it is necessary to 
take up the legal points raised by Mr. Burn, 


[t was urged as one of the grounds in first appeal that the Sub- 
divisional Court had no jurisdiction, because the subject-matter of the 
suit was admittedly in excess of the Court’s jurisdiction, The Court 
has jurisdiction we believe up to Rs, 3,000, but whether the limit was 
Rs, 5,000 or Rs. 3,000 it is in either case clear that the value of the 
property in respect to which it is sought to have a declaratory decree 
made is in excess of the jurisdiction, Mr, Burn has quoted XIV 
S. W. R. 229 in support of his contention; but it is, we think, clear 
that the valuation of a suit of this nature for purposes of jurisdicticn 
is the value of the decree which it is desired to execute, if that be less 
than the value of the property, or the value of the property if that be 
less than the amount of the decree. The case of Modhusudun v. 
Rakhal (1, L. R., 15 Cal., 104) may be quoted, The ruling in that 
case followed others of the Madras, Bombay, and Allahabad High 
Courts. We hold therefore that the Subdivisional Court had juris- 
diction to try the suit, the value of the decree to be executed amount- 
ing only to Rs. 2,268 and costs. We think too that had it been shown 
that the Court of First Instance had no jurisdiction to try this case; we 
should still, acting under section 11 of the Suits Valuation Act, have 
felt bound to dispose of the appeal as if there had been no such defect 
of jurisdiction. lt has not been suggested that the alleged defect did 
prejudicially affect the disposal of the suits on its merits. 


Another question has been raised, but not argued at length, as to 
whether the plaint is properly stamped with a Rs. 10 stamp under the 
Court Fees Act. We see no reason to doubt that the plaint and 
memorandum cf appeal are properly stamped with astamp of Rs. 10. 
The following cases in the Bombay High Court may be cited : Dhondo 
Sakharam Kulkarni vy. Govind Babajt Kulkarni, 1X Bom, 20, 1884; 
Vithal Krishna v. Balkrishna Fonardan, X Bom. 610, 1886. In the 
former case it was held that, even though a plaintiff suing under section 
283, Civil Procedure Code, prayed for possession, still Article 17 of 
Schedule II, Court Fees Act, 1870, applied, and the stamp required for 
the plaint was Rs.10 only. In the second case a similar decision was 
given. 

In the Allahabad High Court Gulzari Mal v. ‘fadaun Rai, 2 Alt. 
63 (1878) and Dildar Fatima v. Narain Das and another, 11" All. 
365 (1889), both suits under section 283, Civil Procedure Code, it was 
decided that where a declaration of plaintiff’s right to the attached 
property and the cancelment of the order disallowing plaintiff's claim 
were sought the plaint required a Rs, 20 stamp, or Rs. 10 for each re- 
lief, So far as we are now concerned, the Allahabad decisions are to 
the same effect as those of the Bombay Court. It is true the Calcutta 
High Court LAhmed Mirea.Saheb and another v. A. Thomas and 


— otners, 13 Cal,, 162, (1886)], following its own previous decisions, held 


that a plaintiff who was there suing under section 283, Civil Procedure 
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Code, to free his land from attachment and to protect it from being sold, , Civil Second 
must sue on an ad valorem stainp; but we consider the Bombay and ila - o% 241 6 
Allahabad decisions are of greater weight and more in accordaace with oe 
the wording of section 283, Code of Civil Procedure, itself and with the May 


general method of applying the provisions of the Court Fees Act. 18th. 
It was in our opinion not necessary for plaintiff in this present suit to = 

‘ask for any further relief than a declaration of hisright. On this being 

made, the order removing attachment would fall and the attachment 

should be restored (see Vithal Krishna v. Balkrishna Fanardan 

already cited). ! . 


We come now to the question of fact; and we have no hesitation in 
agreeing with the Court of First Instance that the transfer of the pro- 
perty by Maung Hmaw to Maung Po Yu, if made, asthe Subdivisional 
Court thinks it was, was no real transfer. No mortgage was proved, 
and the whole evidence is quite insufficient to show that any 
bond fide transfer of possession was made or that Maung Po Yu has 
any title to the property in dispute. We do not understand why a 
copy of the alleged deed of mortgage, which was not registered, is 
filed on the record, apparently as admitted evidence of the alleged 
mortgage. The Court of First Appeal gave very inadequate reasons for 
reversing the decision of the Subdivisional Judge, and should have 
dealt with other points raised in appeal, The Subdivisional Judge has 
imported into his judgment his view of the value of the property in dis- 
pute, formed from his own observation. This was not evidence ; but we 
do not find that the defendant-respondent was prejudicially affected by 
the introduction of these remarks. 


This appeal is allowed, the decree of the lower Appellate Court 
being reversed and that of the Subdivisional Court restored, with costs, 


: Before Mr. F. S. Copleston, Chick Fudge. CrimiVal Revisiiz 

QUEEN-EMPRESS (ComPiarnant) 9: TAGARAJAN (AccusEp), No, 125 of 
Order of confiscation added to sentence—Sentence not otherwise appealable==Sen< ee 

_ tence, part of —LExcise Act, s. 51—Criminal Procedure Gode, s. 414. May 


The addition of an order of confiscation to a sentence passed under section 51, Toth. | 
Excise Act, does not render appealable a sentence otherwise not appealable. The cas 
order of confiscation is not part of the sentence. The Magistrate’s order for con- 
fiscation of valuable property in addition to a heavy fine, was considered excessive 
and was set aside. 

THE Additional Sessions Judge of Tenasserim Division referred this . 
case to the Chief Court of Lower-Burma with the following remarks :— 


*©(r) It seems desirable to have a ruling whether an order for confiscation under 
section 51, Excise Act, added to a fine, makes the ‘sentence’ open to appeal 
within the meaning of section 414, Criminal Procedure Code. 

“ This turns on whether the order of confiscation is part of the ‘sentence,’ 

‘Sentence’ is not defined in the Criminal Procedure Code, but it Is described 
in sections 31, 32, 33, 34, etc., Criminal Procedure Code, in such a way that I think 
it must in section 414, be limited to imprisonment, fine, or whipping. 

“ Another argument ts that seclion 415, Criminal Procedure Code, explains sec- 
lion 414. It seems to me to show clearly that ‘a fine not exceeding Rs. 200 only ’ 
in section 414 means a fine of not more than Rs. 200, without either imprisonment 
or whipping, and not a fine of not more than Rs, 200 and zo other punishment. 
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Criminal Revision « Another argument is that in section 106 of the Code the order of a Macistrate 


No, 125 of requiring a bond with or without securities, though it is a substantial addition to 
1900. the punishment and may entail an -dd‘tional year’s imprisonment, is distinguished 


“Wey ’ from the seztence, and not spoken of as part of the sentence. Similarly compare 
ied section 562. 
— “« (2) The next reason for referring this case on revision is that the sentence and 

e heavy order for confiscation seem ulterly unrezsonable even supposing the 
Offence proved, Moreover, there does not seem to be what can be held to be 
sufficient evidence of any guilty knowledge on the part of the man convicted, who 
tells a story not at all unlikely to be true. 

“Considering that he could no? read the incriminating letter and that it might 
easily have been put in his charry without his knowledge, it certainly ts as evidence 
worth a great deal less than the Magistrate supposes. 1 would advise that the 
conviction be quashed.” ox 

The judgment of this Court is as follows :— 

The Sessions Judge has sent this case up orf revision on various 
grounds, which I will deal with in the order in which they occur in the 
reference. The addition of an order of confiscation to a sentence 
passed under section 51, Excise Act, does not render appealable a sen- 
tence otherwise not appealable. The order of confiscation is not part 
of the sentence. The Sessions Judge was therefore right in holding 
that no appeal lay. The Sessions Judge considers the punishment 
inflicted on the accused, namely, of a fine of Rs. too and of the confis- 
cation of the gharry and pony to be unreasonably heavy. He further, 
on the ground of want of evidence, recommends that the conviction be 
set aside. Ido not think, except on the clearest grounds, this Court 
ought to set aside a conviction in an unappealable case, and | am not 
able to say there was no evidence to support the conviction. >The 
conviction will therefore stand, but I agree with the Sessions Judge that 
the punishment is too heavy. Fora gharry driver a fine of Rs. roo 
must be a heavy punishment, and, if he owns the gharry and pony, the 
effect of confiscation may be toruin him. The Magistrate seems not 
to have carefully considered what punishment he was inflicting. 

The Court has power under sections 439 and 422, Criminal Procedure 
Code, to deal on revision with this order of confiscation, and I accordingly 


“i aside the order so far as it relates to the gharry, pony, harness, and 
amps, ecrediciieieaneas 


Criminal Destin Before Mr. F. S. Copleston, Chief fudge. 
No. 136 of QUEEN-EMPRESS #. SHAIK HOOSAR anp Two oTHERS. 


1900. ee 
-—— Defamation—Social ostracism—Want of malice—Privilege—Criminal Proceed- 


a ings—Indian Penal Code,’s. 4909, Exceptions 3 and 9. 
1st. 


SSH While the Civil Courts have power to go into the question of the validity of a 
sentence of excommunication and fo require proof that such sentence was passed 
on justifiable grounds and after a fair and proper inquiry, in a criminal prosecu- 
tion for defamation if the members of a society had authority to exclude complainant 
from their society and used that authority in good faith, although they may have 
erred in lay:, such members are not liable to a conviction for defamation :— 


THE Additional Sessions Judge of Tenasserim Division referred this 
case to the Chief Court of Lower Burma, with the following remarks :— 
" That one Peru Mahomed pronounced the ‘Talak’ or formula of 
repudiation or divorce to his wife three times in succession, or within 
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one ‘Tahr’ or period of purity and shortly afterwards revoked the Criminal Revision 
terms and again took the woman to wife. These facts came to the. 0,736 of 
knowledge.of Peru’s co-religionists inthe locality and they assembled to ao 


2 


consider his conduct and decided that he had goncluded an irrevoe- Funes 
,46le divorce and had sinned by revoking it, and that they would not - ist, 
associate with him. mani 


“ Peru being aggrieved complained to the local Magistrate, and 
several members of the assembly referred to were placed on their trial 
for defamation, and the arch-members convicted and punished. 
Briefly, the. Magistrate has found that the action of the accused was 
illegal, was actuated by malice, and that they exceeded any privileges 
provided by the exceptions to section 499 of the Indian Penal Code. 
He further holds ‘that the complainant has been excommunicated or 
excluded (fromthe faith) by not receiving invitations to feasts and 
other functions, and has been held up to public ridicule and contempt 
and has thus been defamed. The Magistrate adds that the complain- 
ant was justified in his conduct for he acted in good faith and did 
not commit a wicked act as the repudiation imposed was revocable 
because it was mof recited at the fixed periods laid down by the 
Mahomedan law according to the interpretation of Syed Ameer Ali. 

“ The case has been argued by Mr. Moyle, Barrister-at-Law, who 
urges that the meeting of the accused and others was legal, as it was 
confined to members of the Mahomedan persuasion only, that they only 

. exercised rights which members of other communities, societies, or 
clubs were entitled to exercise. 

“ That express malice has not been proved, 


“That excommunication has not taken place as only a person in 
high office such as a Mullah could passsuch an order, and it has been 
shown that complainant has not been denied entrance to the local 
mosque, Mr. Moyle also refers to the chapter on diverce on the works 
on ‘Mahomedan law by Sircar and Baillie. These authorities explain 
that the reciting of the ‘Talak’ three times whether in immediate suc- 
cession or at the recognized fixed intervals, creates an irrevocable 
divorce, and hence the complainant having admitted that he repeated 
the form of repudiation three times and that he subsequently re-took the 
woman to wife has, on his own showing, committed an irregularity 
which the tenets of the Mahomedan religion condemn. 


“ This Court cannot find that express malice has been proved against 
any of the accused, and is of opinion that because some of the co-reli- 
gionists of the complainant have socially ostracised him for having 
offended the laws of the ‘ Koran’ they have not committed the crime 
with which they are charged and submits the proceedings to the Chief 
Court with the recommendation that the conviction and sentence of the 
Lower Court be set aside.” 

The.judgment of this Court is as follows :-— : 

This case has been submitted by the Sessions Judge, Tenasserim 
who appears to have heard counsel in support of an application for 
revision made in his Court. The three persons who were convicted 
were, with four other Mahomedans, who were acquitted by the Magis- 
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Criminal Revision trate, charged by the complainant with defamation. The complainant 
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. divorced his wife and very shortly afterwards took her back again as 


his wife. Some little time later, apparently at the motion of the three 
persons who were convicted, a meeting of members ofthe mosque 


’ was held, and in the complainant’s absence it was decided that he had 


committed a grave sin and that others of the community should not 
associate with him, Accordingly the former friends of complainant 
ceased to go tohis house and he was no longer invited to w¢ddings 
and feasts. He was allowed still to worship at the mosque. It does 
not seem to have been denied that these facts might amount to defa- 
mation. The Magistrate in a lengthy judgment held that the meeting, 
having acted behind complainant’s back and under the influence of 
the three accused who were, he found, actuated by malice, was not a 
bond fide meeting. The Magistrate went into the question of the 
legality of the complainant’s action and held, ona preponderance of 


_ authorities, that the divorce was not irreversible and that complainant 


had the right according to Mahomedan law of taking his wife back. 
The action of the community was therefore not free from malice and 
was not privileged. It was further decided that only three members 
of the meeting were actuated by malice, the rest having silently 
acquiesced in condemning the complainant. These three were sen- 
tenced to a fine which was not an appealable sentence; and the other 
accused persons were given the benefit of the doubt, In his judgment 
the Magistrate refers to the case of Appaya and another y. Padappa 
(XXIIl, Bombay, 122). This wasa civil case and is therefore not 
exactly in point. It was there held that the Civil Courts had power to 
go into the question of the validity of a sentence of excommunication, 
and that it lay on the plaintifis who sought to enforce the sentence 
and by virtue of it to deprive the defendants of their civil rights to 
prove that it was passed on justifiable grounds and after a fair and 
proper inquiry. In the present case the complainant is the person 
against whom an order of social ostracism has been passed, and he 
seeks to have the members of the meeting that passed the order 
punished criminally. Complainant does not appear to deny the power 
of the members of the meeting to punish him as they did, provided he 
had committed a sin; but he denies that he has acted unlawfully, 


‘ and complains, moreover, that. he was wrongfully dealt with in his 


absence. These questions are material as helping to show whether 
the meeting acted in good faith or not. A wilful disregard of the law 
would no doubt render the Mahomedan elders liable to prosecution 
vecause nothing is said to be done or believed in good faith which is 
done or believed without due care.and attention. In this case there 
is nothing to show that it was unlawful to take action in the absence 
of the complainant, and he was subsequently informed that, if, he 
could show that his marriage was lawtul bis social position in the 
community would be restored. Nor does it appear that the meeting 
came to its decision without due care and attention. Ifthe members} 
erred, provided they e:red in good faith, they would be protected by 
the third and ninth exceptions of section 499; and it was unnecessary 
for the Magistrate to decide whether complainant’s marriage was 
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according to a preponderance of Mahomedan authorities, lawful or Crimzzal Revision 


not. The three convicted perséns appear to have acted together, and 
two of them said that if complainant ,could produce one authority to 
show he was right they could produce fifteen to the contrary effect. 
They impressed their view on.the meeting which decided accordingly. 
To feel strongly and to endeavour to impress your view on others who 
have to join in a decision is no proof of bad faith or malice. I agree 
with the Sessions Judge that no malice was proved. ‘The Magistrate 
gave four of the accused the benefit of the doubt, that is, he held that 
malice was not proved and the zeal of the other three does not prove 
malice on their part. In a civil suit it might be necessary to ascertain 
whether the action of the meeting was actually legally justifiable or 
not ; but in a criminal prosecution of this nature for defamation, if the 
community or mecting had authority to exclude complainant from the 
society which is a fact not denied, and used that authority in good 
faith, then, although they may possibly have erred in law they will 
not be liable to criminal prosecution and conviction. 

The convictions and sentences passed on Shaik Hoosar, Guffur, and 
Hamed under section 500, Indian Penal Code, are set aside. 


4 





Before Mr. Fustice Birks. 
MAUNG THA CHI v. MA E MYA. 
Buddhist law—Suit for divorce—Claim to partition of froperty—Causes of action 
distinct. 

A suit for divorce and for partition of property do not constitute a single cause 
cf action. Partition of property isnot anessential feature of adivorce. The 
tesmination of the marriage status initself isa sufficient cause Of action, and till 
that cause is settled the grounds for partition do not arise and may vary according 
as the decree for divorce is based on findings of fact as to which party is in fault. 
A suit for divorce need not therefore contain a prayer for division ofthe property. 

MaGyanv. Maung Su Wa, U. B. R., 97; p. 1, dissented from. 


* THIS appeal is really on a question of law as to whether a Burman 
Buddhist can bring a suit for divorce without at the same time 
claiming a partition of the property. In Ma Gyan v. Maung 
Su Wa, Civil Appeal No. 21 of 1897, U. B. R., page 1 of second 
quarter of 1897, it was held that section 42 of the Civil Procedure 
Code would bar a suit brought for divorce alone, and Mr. Burgess evi- 
dently considered a suit for divorce and for division of property as 
constituting a single cause of action. I have not been able to 
ascertain whether this ruling has’ been followed in Lower Burma, 
but, if it has, I must express my dissent from it. There is an 
implied ruling in the case of Vga Lin v. Ma Myaing, 206, S. J., that 
partition of property is not an essential feature of a divorce. In that 
case the question at issue was whether there had been a previous 
aivorce as Ma Myaing sued as the heir to her sister alleging a divoree 
between Ma Kaing and Nga Lén by mutual consent before Ma Kaing 
committed suicide. Mr. Jardine held that the fact that there wasa 
divorce document, under which the parties had agreed to effect parti- 
tion, was evidence that the status of husband and wife had ceased 
without evidence of actual partition ofthe property. In his fourth note 
on Buddhis¢ law the same learned Judge has given an appendix in 
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Ciytl Second) which a number of actual divorce cases are reported. In the first three 
Appeal We 289 of of these cases a prayer for divorce is coupled with a prayer for recovery 
F899 of property but in the remaining eleven cases the prayer is for divorce 
Zune ~~ alone, ~There seems nothing in Mr. Jardine’s notes which indicates 
6th, that a suit for divorce must necessarily contain a prayer for division of 
the property. The.termination of the marriage status in itself appears 
a sufficient cause of action, and till this question is settled the grounds 
for partition of the property do not arise and may vary*as pointed out 
by the District Judge according as the decree for divorce is based on 
findings of fact as to which party is in fault. It is quite possible that 
the plaintiff was in possession of the /eftetpwa property at the time 
she brought her suit, and indeed this seems to have been alleged by 
the defendant as her reason for bringing the suit. ! think the ruling 
in Varayan Babaji Dabholkar vy. Pandurang Ramchandra Dabhol- 
kav, 12, Bombay High Court, 148, goes to show that the plaintiff might 
bring a separate suit for partition of the property if that was necessary. 
This is the only ground of appeal argued for which leaye to appeal has 
been obtained. Something has been Said about the appellant’s wit- 
nesses not being examined. ‘The record should show clearly why they 
were not examined, which does not appear to be the case. On the 
point argued before me 1 think the lower Appellate Court was right 
and I dismiss this appeal with costs. 








7 Before Mr. F. S. Copleston, Chief Fudge. 
Criminal Revision |= QUEEN-EMPRESS (Com-? , { NGA PO THET anp NGA PO 


No. 37 of PLAINANT), , THAUNG (Accusep). 
rgoo. - > “= | 
ietiasip Examination of accused—Purpose of—Admission hy accused of previous conviction 
Fune —Use of, to affect the punishment—Criminal Procedure Code, 53.342, clause (1), 511. 
rath, 


The accused should nct be asked in his examination concerning a previous con- 
viction of which there is no evidence. Withcut proof of the authorized kind of a 
previcus conviction the mere admission of an accused person does not justify the 
use Of the ccnviction to affect the punishment to be inflicted. 


en 


‘THE accused in this case was convicted under section 379, Indian 
Penal Code, and, as he admitted a previous conviction for theft, he was 
sentenced to a year’s imprisonment and 30 stripes. 

In his examination the accused was asked if he had ever been con- 
victed and he replied that he had suffered a year’s imprisonment for 
theft. There was no evidence of this fact, and the question should not 
have been asked in the examination under section 342, Criminal Pro- 
cedure Code, the purpose of which is stated in clause (7) of that section 
to be to enable the accused to explain any circumstance appearing in 
evidence against him. : 

Apparently the Magistrate obtained his information from an extract 
from a police register (village crime register), which is filed in the 
process record. 

The Magistrate entered the charge of previous conviction in a charge 
in Criminal Form 169, in which reference is made to the “same 
offence or of an offence included in the same group of offences” and 
to.“ section 3 of Act VI of 1864.” Section 221, clause (7), Criminal 
Procedure Code, directs such entry in the charge when it is “in. 
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“ tended to prove such previous conviction for the purpose of affecting Criminal Revision © 
“ the punishment.” The intefition to prove the previous conviction No. 37 of 





may have existed in the Magistrate's mind and is to be assumed, bit aici 
the conviction. was not proved, accused merely being asked to plead to June 
the charge, which he did admitting the conviction. Such an admission 12th. 
without such proof as is described in section 511, Criminal Procedure — 
Code, is of little weight, because an accused person cannot ordinarily 
be acquainted with the rather elaborate provisions of the Whipping 
Act, and the Magistrate, without proper evidence, cannot be certair of 
the exact section of the previous conviction. 
There could have been no dijfficulty in this case in obtaining proper 
evidence’ of the previous conviction; because sufficient details were 
given in the extract which the Magistrate had before him as a part, 
one may say, of the police report. | 
' Two points are to be noted therefore: the accused should not be 
asked in his examination concerning a previous conviction of which 
there is no evidence, nor, without proof of the authorized kind of previ- 
ous conviction, does the mere- admission of an accused person justify 
the use of the conviction to affect the punishment to be inflicted. | 
Before Mr. F. S, Copleston, Chief Fudge. Criminal Revision 
. QUEEN-EMPRESS (Comrzarnanr) v. NGA PO LUN (Accuszp). ~ of 
Summar phar Mies £ sation of section 258, Criminal Procedure Code—I mproper —_— 
entry of order of discharge to be treated as one of acquittal—Proceduce in case Tune 
_ of improper discharge—* Further inquiry "—Criminal Procedure Code, s. 437« 2ist, 
=a 


° The fact that a formal charge is not framed in a summary trial does not affect 
the application of section 258, Criminal Procedure Code, so far as it is possible to 
apply it. Having charged the accused and recorded his plea, the Magistrate must 
enter an order either of acquittal or conviction. The use by the Magistrate of the 
word discharge instead of acquit does not affect the legal nature of his order and 
any order of discharge in such a case must be treated as one of acquittal, 

An order by a District Magistrate, purporting to be under section 437, Criminal 
Procedure Code, directing a regular trial isnot acorrect order. “ Further inquiry ” 
is what can be directed, and a turther inquiry does not include tral. Inthe case 
of animproper discharge, the evidence already taken being sufficient in itself to 
justify the accused being put on his trial, the proper course is to refer the case to 
the High Court. Hart Dass Sanyal v, Saritulla, 15, Cal., 608, followed. 


TuE Sessions Judge of Tenasserim Division referred this case, with 
remarks, for the orders of the Chief Court, 


. The judgment of this Court is as follows :— 


The accused was put-on his trial, which was a summary one, for 
a theft. Nocharge was drawn up, but the accused was called on to 
plead and pleaded not guilty. The Magistrate gave the accused the 
benefit of a doubt and discharged him. The District Magistrate, to 
whose notice the case came, ordered a regular trial to be instituted and 
the statements of witnesses to be recorded. Meanwhile, the District 
Magistrate who passed this order was transferred-and the new District 
Magistrate, on application by accused’s pleader, submitted the case to 
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Criminal Revision the Sessions Judge for orders whether the accused-should be re-tried 
No.175°f _ as directed in the former District Magistrate’s Criminal Revision Case, 
_ or whether the case should be referred to the High Court. The Dis- 
Sune trict Mag'strate quoted rulin 3, especially the ull Bench ruling in 
2ist. Hari Dass Sanyal v. Sarttulla (15.Cal., 608), which go to show that 
where no further evidence is required in a case that is being ‘dealt with 
under section 437, Criminal Procedure Code, the matter should ordi- 
narily be referred to the High Court which can pass a sujtable order. 
The Sessions Judge in submitting the proceedings states his opinion 
that the discharge of accused in this present case should be held equi- 
valent to an acquittal, and the Judge finally asks for orders on the 
following points :— ~ | | 
(1) Whether the Magistrate’s order of discharge is correct or 
should be treated as one of acquittal. 
(2) If it can be treated as an order of discharge, is the Dis- 
trict Magistrate’s order directing a regular trial legal ? 





The first question seems to present little difficulty. The accused 
had been charged and called upon to plead. Section 262 of the Code 
directs that at summary trials the procedure prescribed for warrant 
cases be followed in warrant cases, except as thereafter mentioned. 
Section 263 states that in non-appealable cases a formal charge need 
not be framed, but the fact that a formal charge is not framed does 
not affect the application of section 258 so far as it is possible to apply 
it ; and it is clear that, after the Magistrate has charged accused, as he 
must have done in this case before he took his plea, he must either re- 
cord an order of acquittal or conviction. It can never have been ia- 
tended that a person tried summarily should be put in a much worse 

osition than a person tried regularly, as would be the case, if, after 

eing called on to plead to a charge, an accused could be discharged 
and not acquitted. ‘The fact that the Magistrate uses the word drs- 
charge instead of acguit does not affect the legal nature of his order. 


The answer to the first question is therefore that the Magistrate’s 

order must be treated as an acquittal. 

The District Magistrate’s order in Criminal Revision No. 25 of 1900, 
dated 2nd April 1900, directing that a regular trial be instituted and 
the statements of the witnesses be recorded by the Magistrate was 
illegal and is set aside. 


Although an answer to the second question is not necessary for the 
urposes of this,case, it may be well to remark that the order direct- 
‘Ing a regular trial, made, it appears, under section 437, Criminal Pro- 
cedure Code, would not in any case have been a correct order. “ Fur- 
ther inquiry” is what can be directed, and following the Full Bench 
ruling of the Calcutta High Court already referred to a further inquiry 
does not include ¢yza/. Under the circumstances which the District 
Magistrate tuought he had before him, namely, an improper discharge, 
the evidence already taken being sufficient in itself to justify the accused 
being put on his trial, the proper course would have been to refer the 
case to the High Court. 
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Before Mr. F. S. Copleston, Chief Fudge, and Mr. Fustice Fox. 


MAUNG TWE anp THREE oTHERs, APPeLtanTs (PLAINTIFFs), 2». RAMEN 
CHETTY, Responpext (DerenDanT). 

Buddhist law—Husband and wife—Act done by husband in pursuance of common 
business binding on wife—Sale of immoveable property by husband without 
knowledge of wife—Apparent acquiescence subsequent to sale, by wife, no proof 
of conseni—Presumption. 

For many purposes Burmese husbands and wives may be regarded as partners 
ang share ties husband manages a business on behalf of himself and his wife, acts 
done in pursuance of the common business would no doubt bind the wife. But 
. this principle cannot be applied to such a transaction as the sale of immoveable 

ing to both. In such a case further evidence is required besides the 
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‘act that'the transaction was in some way connected with a business in which it - 


might be presumed that the wife was concerned, and besides the fact that the wife 


made no open protest against such sale. 


Because a wife consents to, or acquiesces ina mortgage, the presumption does | 


not arise that she also assents to a sale of the property. Nor should apparent 
Srqeieeencs subsequent to the sale be regarded as proof of consent by the wife to 
such sale, 

: Maung Tun Myat ¥. Raman Chetty, P. J. L. B., 37+ 


Soobramonian Chetty v. Ma Ye, P. J. L. B., 568. 
Ma Thu v. Ma Bu, 5. J., 578, referred to. 


THE first and third appellant-plaintiffs, Maung Twe and Maung Lu 
Te, who are the respective husbands of the second and fourth appellant 
plaintiffs, without the knowledge of their wives, mortgaged two pieces 
of land in which the wives had an interest to first respondent-defendant, 
A. R. M. Ramen Chetty, and it was agreed in the registered deed that 
if the debt due was not paid by a certain date the mortgagee might 
‘take over the land absolutely and sell it. Subsequently, not being 
able to pay the amount due, the two husbands, who had with their 
wives till then remained in possession of the lands, made them over 
outright to the chetty and he again sold them to the second and third 
defendant-respondents. 


Both the lower Courts found that the husbands had made this out- 
and-out transfer of the land, and, further, they held that the wives also 
were bound by the transfer and sale, and that the claim in this suit of 
the four plaintiffs to redeem the land for Rs. 1,905 must be dismissed. 

We do not propose to question the concurrent findings of fact that 

the transfer was absolute and that there was no reservation of the 
right to redeem. The question of law remains whether the wives are 
bound by the action of their husbands. The wives admit that after 
the property was mortgaged-they became aware of the transaction. 
There is, however, no evidence that they were aware of the intention 
to sell or to transfer the property outright, or that they gave any con- 
sent to the second transaction. . 

The Judge of the Court of First Instance held that, as the plaintiffs, 
the husbands, made over the Jand secretly, the second and fourth plain- 
tiffs were not to be believed in their statement that their uusbands made 
over the land ‘w:thout their knowledge ard consent. The lower Ap- 
pellate Judge quotes the case of Maung Tun Myat and one v. Raman 
Chetty (P.J., p. 37, 1893). “It is settled law that a Burman Buddhist 
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with the express or implied consent of his wife may: dispose of their 


Appeal No, 158 of joint property. It is common practice for the husbands alone to 


1899. 
Fune 


22nd. 








execute deeds of transfer of joint property,” and the Judge goes on to 
say that ir the present case the implied consent of the wives may be 
assumed from their action. ‘They knew of the mortgage, but for years 


-made no attempt to cancel it on the ground of their consent to the 


alienation of joint property not having been obtained by their hus- 
bands. ‘This implied consent is not now denied. ‘The plajntiffs seek to 
redeem and not to cancel the mortgage or recover possession witlfout 
payment of the debt. But the Judge did not go into the question of 
whether the wives were bound by the subsequent sa/e or outright 
transfer of the land ; and this is the really important point. 

As already stated, there is no evidence that the wives knew of the 
intention to sell or of the sale. Of course they must have known sub- 
sequently of the transfer of possession, but such transfer might occur, 
and be accepted, in lieu of payment of interest, and does not at any 
rate show consent toasale. It is going too far to hold, as the lower 
Appellate Court apparently does, that abstinence from protest against 
the mortgage or joint use with their husbands of the money borrowed can 
be taken to show or imply consent to sa/e of the land. Many mort- 

ages end in sales, but again many do not, but are simple mortgages, 
t cannot be said that the wives should have assumed that the mort- 
gagee had acquired a right to take over the land absolutely, or that 
they were negligent in not inquiring into the terms of the deed to see 
if absolute transfer was provided for. We are also not prepared to 
say, because a wife consents to or acquiesces in a mortgage that a 
presumption arises that she also assents fo a sa/e of the property: 
Nor should apparent acquiescence subsequent to the sale be regarded 
as proof of consent by the wife to such sale. | 


On the other hand, the mortgagee must be taken to have known that 
it was most probable that the husbands had no absolute right to dis- 
pose of the property. He appears to have made no inquiry even 
though at the time mutation of names was made he should have been 
aware that the property stood in the revenue registers in the names 
of both husband and wife, Obviously a prudent man would have taken 
the precaution to obtain at any rate the consent of the wives to the 
outtand-out conveyance to himself of the mortgaged land, even if he did 


~ not insist on obtaining their signatures to a deed. 


The case of &. M. M. S. Soobvamonian Chetty v. Ma Ye 


(P. J., L. B., p, 568) has been cited. In that case the learned Judicial 


Commissioner, Mr. Birks, said : “ ‘The presumption is therefore that the 
wife consents to the acts of her husband as long as the marriage con- 
tinues, but the presumption may be rebutted.”” We are unable to go 
so far as this remark might lead us. In Ma Thu v. Ma Bu (S.J, 
‘p. 578), in a very carefully considered judgment, Mr. Fulton, Judicial 
Commissioner, came to the conclusion that a husband cannot sell the 
joint property without his wife’s assent, except in circumstances in 
which it can be suid that he is acting as her agent. For many pur- 
poses Burmese husbands and wives may be regarded as partners, and, 
where the husband manages a business on behalf of himseif and his 
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wife, acts done in pursuance pf the common business would no doubt Civil Second 
bind the wife ; but this principle cannot, we think, be applied to such a 4ppea! ae 158 of 
transaction as the sale of immoveadle’property belonging to both. In tae 





such acase further evidence is required, besides the fact that the Sune 
transaction was in some way connected with a business, in this case 22nd. 
paddy trading, in which it might perhaps be presumed that the wife -—— 


was concerned, and besides the fact that the wife made no open pro- 
test against the sale, of which it is not even shown that she was aware, 
soon after it occurred, 7 : ! | 

On the ground then that the defendants have not proved by direct 
evidence, or by inferences properly to be drawn from proved facts, 
that the wives consented to the sale of the land in dispute, we allow 
this appeal and'reverse the decisions of the Lower Courts. 

There will be a decree that, upon the plaintiffs paying into the Sub- 
divisional Court the sam of Rs. 1,908 on or before the rst April rgo1 
to the credit of this suit, the defendants do immediately after such 
date deliver up possession of the land whichis the subject-matter of 
the suit to the plaintiffs, discharged from any incumbrance, but, in 
default of the plaintiffs paying such amount as aforesaid, the suit will 
stand dismissed with costs. 





Before Mr. Fustice Birks. Civil Second 
OKTAMA v.MA BWA Appeal ia: 344 of 
Suit for mesne profits alane—Civil Procedure Code, s. 43. ia 
A suit for mesne profits alone is not barred under section 43, Civil Procedure Sune 
Code, because claims for recovery of possession of immoveable property and for 26th. 
mesne profits are distinct claims and separate suits will lie in respect of each claim. —_—— 


Section 44, Civil Procedure Code, merely permits the joinder of the two claims. 
Lalessor Babui vy. Fanki Bibi, 19 Cal., 615, followed. 

THE plaintiff-respondent in this case sued to recover 1,600 baskets of 
paddy or their value, Rs. 1,600, as rent for paddy land measuring 26°27 
acres, The plaint alleges that she let out her land to the defendants 
in Tagu 1258, t.e., April 1897, at a rental of 200 baskets of paddy for one 
year till 7abaung, when defendants refused to pay the rent or give up 
the Jand. The plaintiff’s husband having died, she sued the defendant 
and recovered in all the Courts. The last decision was in Civil Second 
Appeal 42 of 1898, and review of that judgement was sought in Civil 
Miscellaneous Application No. 66 of U Oktama v. Ma Bwa, page 
575, P. J. This case was decided in June 1899, but the present suit 
was brought on 2nd March 1899. The Court of First Instance held 
that the claim for rent and mesne profits was barred under section 
43, Civil Procedure Code. The lower Appellate Court considered the 
claim for rent barred, but decreed Rs. 1,200 damages as mesne profits. 
The Court of First Instance went into a good deal of irrelevant matter, 
but did not record a definite finding as to whether defendants had re- 
mained in possession after the plaintiff had obtained a decree. It is 
true the defendants alleged in their written statement that they had not 
worked the land since the date of the decree, but their son says they 
have been working all along for the past five years. I concur with the 


* Over-ruled in part by Ma Nyein v. Ma Kon, 3 L. 8.R,, 56. 
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Civil Second lower Appellate Court in holding that the defendants have been in 
Appeal the 342 O& possession and are liable to pay mesne profits. The Court of First 


Tae, Instance was also wrong in holdirg that a suit for mesne profits alone 
Fune was barred under section 43, Civil Procedure Code. In Lalessor 
26th. Babui v. anki Bibt, 19 Cal., 615, it was held that claims for recovery 
ei of possession of iinmoveable property and mesne profits are distinct 


claims, and separate suits will lie in respect of each claim. Section 44, 
Civil Procedure Code, merely ‘“ permits” the joinder of the two ciaims. 
These is no cross appeal with regard to the claim for rent prior to 
the decree, so it is not necessary to discuss the question whether the 
claim would be barred. The appeal is dismissed with costs. 





“ a Ps 4 ‘ . 
as he ae Before Mr. F. S. Copleston, Chief Fudge. 
aie QUEEN-EMPRESS ». NGA KYON. » 
Furne Imprisonment in default of security—Postponement of ‘order for—Sentence of ; 
26th. tmprisonment—-Criminal Procedure Code, ss. 110, 518, 120 cls. (1) (2), 1252 FA% 


Nga Kyén was on the 7th April 900 ordered to execute a bond for his good be- 
haviour, and in default to be rigorously imprisoned for one Jenks He failed to 
give security and was consequently imprisoned. On the 3rd May tg00 Nga Kyén 
was sentenced to undergo rigcrous imprisonment for one year fcr an offence under. 
section 451, Indian Penal Code, committed on the 27th December 1899. The 
Magistrate ordered that “the unexpired portion of the award under section 110, ' 
Criminal Procedure Code, will, under section 120 (1), Criminal Procedure Code, 
be resumed on the expiry of the present sentence,” | 
. Held,—that section 120 (15, Criminal Procedure Code, did not apply, and that 
the order directing that the unexpired portion of imprisonment ordered under 
section 110, Criminal Procedure Code, should take effect after the substantive 
sentence of imprisonment was illegal, because the person in respect of whom an 
order was made under section 110, Criminal Procedure Code, was not, when the 
order was made, sentenced to or undergoing a sentence of imprisonment. and iclause 
(2) of the same section does not enable the Magistrate who tried the offence under 
section 451 to alter the date fixed by the Magistrate who made the order under 
section 123, Criminal Procedure Code, for commencement of the term of impriscn- 


ment. 

READ report of the District Magistrate, Hanthawaddy, submitting 
proceedings in his Criminal Revision Case No. 85 of 1900, 

The facts are fully set out in his order, which was as follows :-—  __ 

“Phe Additional Sessions Judge has not interfered with the order of 
thé Subdivisional Magistrate in this case, so that I deal with it with 
some hesitation. Nga Kyén was on the 7th April ordered by the Eas- 
tern Subdivisional Magistrate, Rangoon, to execute a bond for his good 
behaviour, and in default to be rigorously imprisoned for one year. 

“He has been imprisoned accordingly and, assuming that he con- 
tinued to fail to give security, his term of imprisonment would naturally 
terminate on the 6th April 1901. On the 3rd May 1goo_ Nga Kyén 
was sentenced by the Subdivisional Magistrate, Kyauktan, to undergo 
rigorous imprisonment for one year for an offence under section 451, 
Indian Penal Code, committed on the 27th Decemher 1899. The 
Magistrate ordered that “the unexpired portion of the award under 
110, Criminal Procedure Code, will, under section 120 (7), Criminal 
Procedure Code, be resumed on the expiry of the present senteuce.” 
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“Tam of the opinion that section 120 (7), Criminal, Procedure Code, Criminal Revision 
does not apply, and that that portion of the order of the Subdivisional _N#. 180 of 


Magistrate was illegal. . a. 2 mote 

. I think that the period during which Nga Kyén was bouhd to fur- gun. 
nish security, or to be imprisoned in default, will still terminate on 26th. 
the 6th April rgo01, and cannot be affected by the substantive sentence ata 


subsequently inflicted for an offence under section 451, Indian Penal 
Code. If lam» right, the order should be cancelled, or it might result 
in the unlawful detention of Nga Kyén fora period of eleven montks 
and three days from the 3rd May 1901. 

“The case of Queen-Empress v. Nea Shwe Byo, reported on page 
364 of Selected Judgments, is somewhat similar in principle to the 
present case. 

“For the above reasons I forward the proceedings to the High Court 

‘for orders,” nd | 
The order of the Subdivisional Magistrate, Kyauktan, so far as it 
directed that the sentence of imprisonment passed under section 
451, Indian Penal Code, should take effect at once, was legal and pro- 
per, but the direction that the unexpired portion of the imprison- 
ment ordered under section 110, Criminal Procedure Code, should take 
effect after the substantive sentence of imprisonment appears to be 
illegal. Section 120, Criminal Procedure Code, does not apply, because 
the person in respect of whom an order was made under section 118, 
Criminal Procedure Code, was not, when the order was made, sens 
tenred to or undergoing a sentence of imprisonment, and clause (2) 
of the same section 120 does not enable the Subdivisional Magistrate 
wko tried the offence under section 451 to alter the date fixed by the 
Magistrate who made the order under section 123, Criminal Proce- 
dure Code, for commencement of the term of imprisonment. 
Section 397,, Criminal, Precedure Code, was not relied on by the’ 


ae ey 


Magistrate, but it may be remarked that this section would not war- 
rant the postponement of the sentence under section 451, Indian Penal 
Code, to the close of the term of imprisonment suffered” tinder section 
123, Criminal Procedure Code, because the.latter is not a sentence of: 
imprisonment within the meaning of section 397, Criminal Procedure 
Code. The term to be suffered under section 123, Criminal Procedure 
Code, cannot be interrupted, and the sentence under section 451, 
Indian Penal Code, commencing as it does from the date. of sentence 


ull ren concurrently with the former. The Subdivisional Magistrate, 
Kyauktan, mist recall his warrant and amend it in accordance with 
this order in revision. The case of Queen-Empress v. Nga Shwe 


Byo, p. 364, Selected Fudgments, has been referred to by the District 
Magistrate, but it deals with a different point. 
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Before.the Chief Fudve and Mr. Fustice Fox. 


MAUNG VAT any MA SHAN ». MAUNG TAROK, MAUNG SHWE 
ZIN, AND MAUNG HLAING.. 


Messrs. Vansomeren and Fagan—for | Mr. Hla Baw—for respondents. 
appellants, , : : 
Furisdiction of Civil Court—Burma Land and Revenue Act, s. 56—Dispute as to 
- vight to occupy or possess land not covered by a grant or lease or in respect of 
which no declaration has been made. Burma Land and Revenue Act, ss. 18, 
15—Land occupied under rules regulating its temporary occupation. Burma 
Land and Revenue Act, ss. 19, §5 clause (6)—Civil Procedure Code, s. 54. 
rhe jurisdiction of a Civil Court is not necessarily barred by section 56, Burma 
Land and Revenue Act, in a dispute between persons as to the right to possess or 
occupy a part of a registered holding not covered by a grant or lease under section 
18 and in respect of which no declaration under section 15 has been made, because 
there is no law requiring a landholder to obtain a declaration of his status under 
section 15. But section 56 bars the jurisdiction of a Civil Court when the claimant 
admits, or when it otherwise appears, that he claims to occupv merely under section 
19, t-e., under rules regulating the temporary occupation of land over Which no person 
has a right of either of the classes (@) and (c) of section 6. Ss 
The provision of section 56 of the Burma Land and Revenue Act that ruter alta 
no Civil Court shall exercise jurisdiction in “claims to occupy or resort to lands 
“under sections 19, 20, and 21, and disputes as to use or enjoyment of such lands be- 
“tween persons permitted to occupy or resort to the same” is a positive rule of law 
which affords ground for the rejection of a plaint under section 54 of the Code of 
Civil Procedure. If during the course of a suit a Judze is satisfied on the evidence 
preduced by the parties that the claim or dispute or part thereof is one covered by 
clause (4) of section 55, Burma Land and Revenue Act, it would be his duty to dismiss 
the suit or such part thereof on the ground that the Court ever which he presided 
had no jurisdiction to determine such claim or dispute. 


THE following questions have been referred by Mr. Justice Birks 
under section 1r of the Lower Burma Courts Act for the decision of 
a Bench: 


I. Whether section 56 of the Land and Revenue Act debars a’ 
Civil Court from exercising jurisdiction in a dispute between persons 
as to the right to possess or occupy a part of a registered holding not 
covered by a grant or lease under rules made under section 18 of the 
Act and in respect of which no declaration under section 15 of the Act . 
has been made ? 


If. Isa Civil Court bound, of its own motion, to refer to the proper 
Revenue Authority to ascertain whether it can exercise its Jurisdiction 
in any suit in which the plaintiff claims possession of Jand and does net 
produce a grant or lease from Government or a declaration of his 
status as land-holder when the parties do not raise any question as 
to the Court's jurisdiction ? | 

The decision of the Bench upon the questions referred is as fol-. 
lows :— 


To the first question taken exactly as it stands the answer must be 
that the jurisdiction of a Civil Court is not necessarily barred, be- 
cause there is no law requiring a land-holder to obtain a declaration of 
his status under section 15 of the Land and Revenue Act. But in 
order to answer what is probably the main intention of the question, 
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we would say that section 56 df the Land-and Revenue Act bars the 


jurisdiction of a Civil Court when the claimant admits, or when _ it 


otherwise appears, that he claims to occupy merely under settion 19, 
tlat is, under rules regulating the temporary occupation of land over 
"which no person has a right of either of the classes (a2) and (c) of sec- 
tion 6. Insuch a case mere entry of the land in the revenue registers 
in the name of the claimant would not effect the question of jurisdiction, 
as such entry does not necessarily show that the claimant has or hac 
more than the temporary right to the land set out in Rule 52 of the 
rules under the Land and Revenue Act for the year his name is or was 
entered. ° » 

The answer to the second question taken exactly as it stands must 
also be in the negative, because there may be many kinds of suits in 
which the plaintiff, though claiming possession, is not bound to pro- 
duce any grant, lease or declaration made under section 15 of the Land 
and Revenue Act; and because the only cases in which a reference to 
a Revenue Officer is provided for, are those described in section 17 of 
the Act, where reference is imperative. 

A Civil Court, however, is bound of its own motion to consider 
whether it has jurisdiction, and should not proceed with a suit before it 
is satisfied that it has jurisdiction . 

Want of objection by an opposing party or even consent by such 

cannot give gerne. or cure any defect of jurisdiction. 

The question of jurisdiction must be decided in the first instance 
upon the statements in the plaint. Before admitting a plaint, the 
Judge of a Civil Court is bound to examine it with a view to consider- 
ing whetker it should be:— 

(1) returned either under section 53 or section 57 of the Code 
of Civil Procedure ; 
(2) rejected under section 53 or section 54; or 
* (3) admitted under section 58. — 

Amongst the grounds for rejection of a plaint set out in section 54 
is ‘*(c) if the suit appears from the statement in the plaint to be bar- 
“red by any positive rule of law.”’ The provision of section. 56 of the 
Burma Land and Revenue Act, 1876, that zxter alia, no Civil Court 
shall exercis? jurisdiction in “ claims to occupy or resort to lands 
under sections 19, 20 and 21, and disputes as to use or enjoyment of 
‘ such lands between persons permitted to occupy or resort tothe same” 
is a positive rule of law, which affords ground for the rejection of a 
plaint. If aplaint does not contain particulars sufficient to make it 
appear on the face thereof that the Court has jurisdiction, this would 
be sufficient ground for returning such plaint for amendment under 
section 53 of the Code. | 

Further, if during the course of a suit a Judge is satisfied on the 
evidence produced by the parties that the claim or dispute or part 
thereof?is one covered by clause (4) of section 55 of the Land and 
Revenue Act, it would he his duty to dismiss the suit or such part there- 
of on the ground that the Court over which he presided had no 


jurisdiction to determine such claim or dispute. 
2 
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Before the Cnief Fudge. 
QUEEN-EMPRESS v, NGA SHWE LIN awp 25 otHers * 

Written s:port from Police Officerta a non-cognisable case Police Report— 
Information--Complaint—Criminal Procedure Code,ss. 191, (1) (b),4 (1) d= 
Police Act, s. 2g4—Burma Gamblirg, Act, s, 10. 

Where a first class Magistrate received a written report froma first class constable 
of Police that gambling punishable under section 10, Burma Gambling Act, had 
taken place, and the Magistrate professing to act under section 199 (1) (a), 
Criminal Procedure Code, issued summonses on the persons named in thee report. 

Held,—Ttat the written report from a P: lice officer suchas the first class Magis- 
trate acted on is neither a “ pvlice report ” within the meaning of section 191 (7) (2) 
nor the report of a police officer within the meaning of section 4 (1) (h), Criminal! 
Procedure Code ‘The expressions “ police repoit” and “ repore of a police officer” 
as used in these sections referto reports by police officers under Chapter XIV, 
Criminal Procedure Code, and more especially under section 173. Where, without 
reference from a Magistrate, and otherwise than in a report under section 173, a 
poiice officer makes a report on a non-cognizable case, such report may be regarded 
as an information laid in pursuance of the provisions of section 24, Police Act, or it 
may in certain cases be treated as a complaint. 

The District Mag‘strate of Hanthawaddy referrred this case to the 
Chief Court for orders. 

The judgment of this Court is as follows :— 

The first class Magistrate of Taikhyi township, onthe 8th February, 
received a written report from a first class constable to the .effect that 
rambling, punishable under section 10 of the Burma Gambling Act, 
fad taken place on the 31st January tgo0o,andthe Magistratéatcord- 


ingly issued summonses on the persons named in thejrepoyt:as’ having. 


escaped when the said constable and others on the 31St,Japuary made . 
a raid on the gambling party. The constable was not previously ex- 
amined under section 200, Criminal Procedure Code.7 The accused. 
were tried, convicted, and fined under section 10,44ambling Act.. The 
District Magistrate on revision called on the Magistrate to explain 
under what clause of section tgo, Criminal.Pfocedure Code, he took 
cognizance of the case, and the Magistrate, quoted 1¢o (7) (a). In 
that case of course he should have examifisd the constab!e as a com- 
plainant. The District Magistrate has referréd the case to this Court 
mainly on the ground that the convietionscare illegal, because section 
14 (a), Gambling Act, was a bar to the prosecution ; and for this reason 


_the conviction must bes set asid@: The District Magistrate further 





observes that the Magistrate's procedure was irregular. If as the Magis- 
trate reports, he took cognizance under section 190 () (a), he should 
have examined the complaigantibefore issuing process, If, however, 
he took cognizance under section 190 (z) (c), then the accused should 
have been informed as required by section 19: of the Code, and this 
was vot done. The District Magistrate points out that “it has been 
‘ruled that a written report from a police officer such as the 1st class 
“ Magistrate acted on in this case is not a police report within the 
meaning of section 190 (z) (4), nor the report of a police officer within 
“ the meaning of section 4 (7) (4).” In this view the District Magis~ 
trate is correct, Several cases of this kind have recently been before this 
Court on revision, and itis important that Magistrate should have 
clear ideas on the point how to deal with the reports received from 
police officers regarding non-cognizable cases. 


* Over-ruled by King-Emperor 4, Po Thin, 2 L.B.R., 146, 
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The expressions police report and report of a policé officer as used sa ie on 


in section 4{7) (h) and section 190 (7) (4) of the Code refer to reports 
by police officers under-Chapter XIV and more especially urder sec- 
tion 173. Where, without reference from a Magistrate, and otherwise 
than in a report under section 173, 2 police officer makes, as in the 
present case, a report ona non-cognizable case, such report may be 
regarded as an_ information laid in pursuance of the provision of sec- 
ion 24 of the Police Act, or it may in certain cases be a complaint.” 
In case the police officer has personal knowledge of the facts and 
can be examined asa coniplainant, his report may be treated as a 
complaint; but such information may be-furnished by a police officer 
who has not personal knowledge, or it may be impracticable to ex- 
amine the police officer ; and in these cases the Magistrate, if he takes 
cognizance of the offence reported, must do s9-under som¢ other pro- 
visions than section 190 (7) (a). As alresidy pointed” out, clause (4) 
does not apply. Nor can the Magistrate act under” the first portion of 
clause (c), because information received fronra’t police officer is not in- 
formation on which he may take scacieance of an offence under that 
clause. There remain the Magistrate's ‘ owns -knowledge or suspicion.” 
HTis own knowledge, here spoken of, means. actaal psrsonal knowledge 
or knowledge based on evidence legally béfore him. Suspicion opens 
a very witle field, but a Magistrate would:not be exercising a judicial 
discretion if he issued process on «mere suspicion of a trifling offence 
having been committed. He would take means’to ascertain if there 
were good ground for his suspician before having an accused arrested 
or summoned. The exercise of the discretion allowed under section 
190 (7) i) and which mist tve* exercised in judicial manner, is further 
guarded by th bid, oats of section tg0 (3), and section 191. of 
the Code. !Tbexe-ean bé no doubt that the Magistrate was wrong in 
this case‘in iSsuihg process as he did on the mere information of the 
police consfable; even if he acted under section r90 (7) (¢). Care 
must be takémthat persons are not harassed by being summoned to 
Court without good substantial grounds. 

As in this case the complaint, or report, or information (section 14(a), 
Gambling Act) was not made or given to the Magistrate within seven 
days of the date of the alleged commission of the offence under sec- 
tion 10, the Magistrate has no jurisdiction to take cognizance of the 
offence and his proceedings are void. ‘The convictions and sentences 
are set aside and the fines must be refunded. 

Before the Chie} Fudge. 

QUEEN-EMPRESS anp MA TE v. MAUNG ON BWIN. 
Maintenance—Divorce—Change in ctreumstances—Cause for refusing to enforce 
an order of maintenance—Criminal Procedure Code; ss. 480, 488 (5), 490. 

Although divorce s nct “a change in circumstances”’ such as is referred to in 
section 489, it is ground for inquiry under section 488 (5) whether the parties are 
living separately by mutual consent, and also cause for refusing to enforce an 
order of maintenance under section 499, Criminal Proceaure Code. 

THE Sessions Judge of Tenasserim referred’ this case to the Chief 


Court for orders. 
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Criminal Revision This reference has been made by the Sessions Judge, Tenasserim, 
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under section 438, Criminal Procedure Code. ‘The Assistant Magis- 
trate on the 2nd April made 4n order against Nga On Bwin for the 
maintenance of his.wife. Subsequently, on the 26th April, Nga Gn 
Bwin applied to the Magistrate to cancel his order of ma ntenance on, 
the ground that he and his wife, Ma Té, had been divorced on the 28th 
March. It is not apparent from the proceedings how the order came . 
to be made after the parities had been divorced, or*whether Nga On 
Bwin, the defendant, before the order was made, had alleged the 
divorce, After evidence had been taken on the 21st March the case 
was adjourned in order to give the parties an opportunity to arrange 
matters between themselves. On the day the case came on for final 
hearing and decision, and when the order was made the applicant, Ma 
Té, was not present. 

On the 8th May the Magistrate dismissed Nga On Bwin’s applica- 
tion to have the maintenance order cancelled, on the ground that no 
‘change in the circumstances” (section 489, Criminal Procedure 
Code) had taken place since the order was made. The Magistrate 
does not appear to have doubted the genuineness of the deed of 
divorce which was.then produced, ; 

The Sessions Judge in his order on revision says :—‘' Under section 
488 (5), Criminal Procedure Code, on proof that the parties are living 
‘separately by mutual consent, the Magistrate shall cancel the order, 

‘It is immaterial whether there has been a change of circumstances 
or not. 

“The plea should have been raised and disposed of in the original 
case and, if the dates are Correct, it is difficult to understand why this 
was not done; but on thesecond application it was, I think, the Magis- 
trate’s duty to enquire and come to a distinct finding whether the 
parties were or were not living separately by mutual consent, and if he 
finds that they were he should cancel his order.” 

I concur with the Sessions Judge that the Magistrate should have 
ascertained whether the parties were living separately by mutual con- 
sent, and that, if he found this to be the case he should, under section 
488 (5), have cancelled his order as requested by Nga On Bwin. 
What took place at the hearing of the application for cancelment does 
not clearly appear. The Magistrate simply notes in the diary on the 
8th May: “Both parties present and heard. Application dismissed,” 
recording at the same time the formal order of dismissal already re- 
ferred to. . 

The applicant, Nga On Bwin, quoted no section of the Code and 
was not tied down to section 489, Criminal Procedure Code, as the As- 
sistant Magistrate seems to have thought. The Magistrate was right 
in holding that the “change in circumstances” referred to in section 
489 was not a change in status such as that following from a divorce; 
but, on proof that the parties were divorced, he should have v7fused to 
enforce his order of maintenance under section 4go. 

The case of Shah Abu Ilyas vy. Ulfat bibt, 19, Allahabad, 5p, is 
sufficient authority for this view. 

Whether any order for enforcement has been made is not shown, 
but in an application for revision of the Assistant Magistrate’s orders 
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made by Nga On Bwin to the Additional Sessions Judge, Tenasserim, Criminal Revision 
on the 12th of June, Nga On Bwén states that the Magistrate had Ne. 291 of 


directed him on the 6th June to deposit two months’ allowance in - 79° 
Court on the 12th June. - : ii Fuly 
It is a little difficult to decide what order should, in the circum- 7th, = * 


stances, be passed by this Court ; but [ think it wi!l be best to set aside 
the order made by the Assistant Magistrate in his Criminal Miscel- 
‘laneous Case No. 61 of :g00 oa the 8th May dismissing Nga On 
Bwin’s zpplication for cancelment of the order of the 2nd April, and * 
this is hereby done. This step will enable the Magistrate to enquire 
into the facts and to follow the procedure above indicated as legal. 


Civil Revision 


Before Mr. Fustice Birks. 3 

B. DEY 2. L. J. JOHN alias J. J. LYNCH, 0. 9 of 
Messrs. Chan Toon and Das fcr theapplicant. | Mr. Ghaswella for the respondent. 1900. 
Breach of contract—Damoges—Principle of assessment.—Indian Contract Fuly 
Act, 3. 73. re ly 


There is nothing in the Indian Contract Act which requires a person who cancels 
an agreement for service to accept those services as originally agreed to. 

The principle on which damages for breach of contract are assessed is laid down 
in section 73 of the Indian Contract Act, and the explanation to that section shows 
that the means which existed for remedying the inconvenience caused should be 
taken into Consideration. | 

’ THE plaintiff in this case sued to recover Rs, 200, being the amount 
claimed by him for printing an advertisement in the Burma Sheet 
Advertising Almanac. The agreement was made by the defendant’s 
agent, Mullich, and is dated the 29th June 1899. he learned Judge 
has found that the defendant had tacitly allowed his agent to enter 
into such contract on his behalf though his power-of-attorney did not 
justify his action. It is clear that the defendant repudiated the con- 
tract and countermanded the order given by his agent on the ist July 
or two days later. The plaintiff declined to accept this repudiation 
of the contract and inserted the advertisement in question in his Al- 
manac which was not published till March 1900, and he admits in the 
evidence that he had ample time to stop the printing of the defend- 
ant’s order. If this were an appeal I should feel doubtful whether the 
_ defendant was bound by the acts of his agent under the circumstances 
of this case, but this is a question of fact with which should not inter- 
fere on revision. The only question that remains to Consider is the 
question of damages. The learned Judge has awarded the plaintiff 
the full amount as stated in his contract on the ground that he has ful- 
filled his part of the contract. Now it is clear that the breach of the 
contract was committed on the ist July. The contract then became 
voidable at the plaintiff’s 0; tion under section 53 of the Contract Act, 
and he was no longer bound to putin the advertisement. From the 
iilustration to that section it would appear that the damages to be 
awarued are any loss that accrucs to the plaintiff trom non-perform- 
ance. Mr. Ghaswalla, for the respondent, urges that the contract was 
compl«tcly entered into by the agent and cannot be revoked by one 
party only under section 5 of the Act. ‘This is no doubt true and the 
plaintiff's right to recover some damage is wequeninend ;-butI can:find 
nothing in the Act which requires a 'person who cancels an agreement 
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for service to accept those services as originally agreed to. In Leake 


on Contracts, page 66, the following passage occurs: “ Upon the same 
‘ principle in the ordinary case of a person employing another to do any 
“work er service, the employment in general cannot be revoked with- 
‘out compensation: for the work and expense incurred or for the cer- 
“vices rendered under the employment * * * Inthe case of ati 
“artist employed to paint a picture, if the employer revoke the 
‘order before the completion of the picture, the artist would be entitled | 
“to compensation for the labour and skill bestowed and the.money 
“spent.” The principle on which damages for breach of contract are 
assessed is Jaid down in section 73, and the explanation to that section 
shows that the means which existed for remedying the !nconvenience 
caused should be taken into consideration. In this case there is no 
reason to suppose that the plaintiff could not have got other adver- 
tisements to fill the space taken up by the defendant's and he inserted 
this advertisement at his risk knowing it was not wanted. In award- 
ing the damages the facts of the case can be taken into consideration, 
In this case it is clear that though the principal may be bound by the 
acts of his agent, yet it is clear that he had no wish to insert so expen- 
sive an advertisement. The plaintiff is only entitled to little more 
than nominal damages in my opinion. I assess these at Rs. 10. I will 
make no order as to costs, as the defenclant may have derived some 

benefit from the advertisement inserted against his wishes. 

Before Mr. Fustice Birks. : 

MAUNG AUNG BAN 2 MAUNG SHWE PE. 
Maung Loo Nee for appellant (first plain- | Mr. Vitla—for respondent (second 

tiff.) defendant.) : 

Sale in execution of decvee—Righis of auction-purchaser—Distinction between 

decvez holding purchaser and other purchasers. 

Where no fraud ts alleged, a sale in execution cannot be set as de as regards an ~ 
auction-purchaser whether the order of Court under which it tcok place was legal 
or not, Even if the decree in execution of which the sale took place was a collu- 
sive one, the rights of the auctior-purchaser would not be affected if he was no party 
tothe fraud and there would be no ground for setting aside the sale. Mahomed 
Kusulbash Khan v. ifahomed Shak and ethers, 12, W. R., 48, followed. 

Distinction drawn between decree-holding purchasers and other purchasers. 
Fan Aliv. Fan Ali Chowdhry, 10. W. R., p. 154, Murart Singh v. Priyag Singh, 


Saeco aun and Zatn-ul-Abdin Khan v. Muhammad Ashgery Alt Khan, 10 All, 
I cred, : 


THE plaintiff-appellant Maung Aung Ban was originally defendant 
in a sult brought by the first defendant Maung Tha Nufor Rs. go. The 
number of that suit is not given, but it was decreed ex-parte in 1897. 
The appellant applied to have it restored to the file under section 108, 
Civil Procedure Code, on the ground that the summons was not duly 
served. He failed before the Civil Judge of Wakéma, and two pieces of 
paddy-land were attached under the ex-parfe decree. The appellant 
then applied to the District Judge under section 588, clause (g) afd in 
this appeal he. was successful, the lower Appellate Court ordering the 
case to be re-opened. “In the’ meanwhile the property attached was 
sold and purchased by Maung Shwe’ Pé the, present respondent for’ 
Rs.115.~ Itis:alleged'that the decree-holdet of the ex-parte decree has 

se-money out of Court. “When the original tasé wag’ 
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re- heard, the plaintiff, Maung Tha Nu, only obtained a decree for Rs. 54 Ctvil and eppeat 
0. 55 0, 7 


and the defendant Maung Aung Ban paid thatintoCourt He has row 
sued Maung Tha Nuand Maung Shwe Pé the judgment-creditor and 
auction-purchaser to have the ex-parte -decree set aside and also the 
sale of the property held under that decree. Jt would have béen better 
. had the Courts below given more details ‘as to ‘the dates of the vari- 
ous orders passed. I understand it is admitted that the respondent, 
Maung Shwe Pé, purchased the-property attached and that the sale 
was confirmed before the orders re-opening the suit was received. In 
the present suit the appellant was successful in the Court of ['irst 
Instance which held that the sale became void because the decree 
under which the sale proceedings were initiated was no longer in effect. 
The lower Appellate Court held that as the sale took place before the 
_Case was re-opened it was valid, that the appellant might easily have 
stopped the sale by depositing the amount decreed and that the res- 
pondent was a dond.fide purchaser for value whose claim should have 
precedence. The present appeal is that this decision is contrary to 
law. Maung Loo Nee for the appellant has only cited one case, Sri 
Maharant Bent Persad Koeriv. Lokhi Rat and one, 3 Calcutta Week- 
ly Notes, page 6. In that case the decree-holder was himself -the 
auction-purchaser and it was held that the validity of the sale was a 
matter for determination under section 244, Civil Procedure Code. The 
present case is widely different. Maung Shwe Pé was not a party to 
the first suit brought by the judgment-creditor against Maung Aung 
Ban, nor is any collusion on his part alleged. The respondent’s advo- 
’ cate has cited three cases. In Mahomed Kuzulbash Khan vy. Maho- 
med Shah and others, 12, W. R., 48, it was held “ that where no fraud 
“was alleged a sale in execution cannot be set aside as regards an auc- 
‘¢tion purchaser whether the order of Court under which it took place 
‘was legal oc not; evenif the decree in execution of which the sale took 
“place was a collusive one, the rights of the auction-purchaser would 
‘not be affected if he was no party to the fraud, and there would be 
“no ground for setting aside the sale.” In 11 Calcutta, 364, next cited, 
reference is made to the Judgment of Sir Barnes Peacock in Fan Alt vy. 
Fan Alt Chowdhry 10, W.R., page 154, where the distinction between 
asale to a party and a stranger is fully discussed with reference 
to the English decisions under the writ of elegi¢ and fier? facias.”—The 
same principle seems to have been affirmed by the Privy Council in 
Zatn-ul-Abdin Khan v. Muhammad Asgher Ali Khan and others, 10 
All., 166, where a distinction was made between a decree-hodling pur- 
chaser and other purchasers. The appellant's proper remedy appears 
to be to sue Maung Tha Nu for the excess which he has drawn out of 
the Court. The appeal is dismissed with costs. 
Before the Chie} Fudge and Mr. Fustice Fox. 
MAUNG SEIK KAUNG wv. MAUNG PO NYEIN. ; 
Mr. Chan Toon—for appellant (defen- | Mr. Maung  yaw—for respondent 
_ _ dant). (plaintiff).-- <<. = .. ei 
, Buddhist Law—Inheritance—Eldest dayghter, claim of to a..share of.the general 
- Joint. estate on the deatl. of the mother—Rights of eldést child—Claim of eldest son 
fhone-fourth shave of the keneral joint estate on the death of the mother, when the 
father marries apnit. ie ee ee a wanes penny Teste eney gy np uneres enareee a. % 


1900. 


— = 


Fuly 
_ gist. 


——ae * 


Civil Second 
Appeal No. 7 of 
1900. | 


Argust, 
Ist. 


2 es 


Appeal No. 7 of 


ak 
" 


Civil Second 


1900. 


August 
ist, 


i 
—= 
,fe 
oo ’ 


24 LOWER BURMA RULINGS. [VOL. 





The hasty abuse by a son of a father ona single occassion—conduct which was 
also forgiven and not made a ground fer any public declaration ty the father—is 
not such conduct as to deprive the son of any ~ight to inheritance which he has, 

. The principle that an eldest daughter gets a one-fourth share of the general 
joint estate of the parents on the death of her mother, and an eldest son on 
the death ot nis father, simply because the daughter and son perform the famil- 
duties of the mother and father respectively, is not to be found clearly enunciated 
inthe Dhammathats, although there are indications of such a hyphae The 
eldest son gets the father’s official and personal belongings when the father dies; 
the eldest daughter in a corresponding wav takes her mother’s official and per- 
sonal belongings; but in regard to the one-fourth share, while'some Dkhamma- 
thats are Indefinite, others appear to give rights to the eldest chsid, Occasional 
passages, however, put the daughter in an inferior position to a son. 

It may not be very clear from the Dhammathats now . available that a son can 
claim a one-fourth share from his father when he lives separately and when the 
father does not marry again, but it is not open to reasonable doubt that when the 
father does marry again the eldest son, especially if he be the eldest child, can 
claim a one-fourth share of the general joint estate of the parents. 

THE plaintiff (now- respondent), Maung Po Nyein, is the eldest 
child and eldest son of the defendant (now appellant), Maung Seik 
Kaung, and he sued his father for a one-fourth share of the joint estate 
of his father and mother, the latter having died in the month of Nayén, 
1259 B.E,, about four years ago. The extent and value of the property 
is not in dispute in this appeal. The Court of First Instance appears 
to have doubted if the plaintiff, on the death of his mother, was entitled 
to claim a one-fourth share from his father, considering that the eldest 
daughter was in such case entitled, but the Judge felt bound by the 
decisions of the Judicial Commissioner, Lower Burma, in Ma On and 
two others v. Ko Shwe O and three others (Selected Judgments 
page 378) and in Ma Me v. Ma Myit (Printed Judgments, page 
48) to decide that plaintiff had this right. The Judye, however, 
held further that the plaintiff had by his undutiful conduct as a 
son forfeited his right to inheritance. The District Judge in appeal 
cited the following Dhammathats as being against plaiatif’'s claim and 
in favour of the eldest daughter having claim to a share on the death 
of the mother, namely, Wanu Wunnana, Wagaru and Mahavicche- 
dani. He considered the Dhammavilasa unsatisfactory and indeci- 


_ sive, and the Manukye as rather in plaintiff's favour. The learned 


Judge finally came to the conclusion that there was not su!ficient rea- 
son for disallowing plaintiff's claim to get a one-fourth share of the 
estate. The Judge further held that the undutiful conduct of the 
plaintiff took place after the right had accrued and could not operate 
to defeat this claim, and the Cou:t therefore granted him a decree. 


The appeal in this Court by the father, defendant Maung Seik 
Kaung, is, on the two grounds of law, first, that plaintiff, though the 
eldest Ison, could not claim a quarter share ayainst his father, and, 
secondy, that by his undutiful conduct he had forfeited his right to 
inherit. The second point may be dealt with first, since, if the riglit 
has been forfeited even if it existed, there would be no need to decide 
the other more difficult point of law. The misconduct reduces itself, 
as the District. Judge has shown, to abuse by the plaintiff of his father 
on One occasion, sohre the latter. demanded payment.of a debt which. 
the former unjustly denied, drawing on himself the father’s abuse, and 
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replying to it in strong and improper terms. It does not appear that 
the father and son were on bad terms before this occasion ; and the 
hasty abuse of a father on a single occasion—conduct which was also 
forgiven and was not made a grovnd "for any public declaration by 
the father—is not such conduct as to deprive the plaintiff of any rights 
he had. There was moreover an attempted division of property by 
the father after this occurrence; and the bad conduct seems to have 
been openly raised as an objection to plaintiff's claim only after this 
suit was filed: Further, no Jaw has been cited te show that mis- 
conduct after a right has accrued will defeat that right. If plaintiff 
has aright, he obtained it after the death of his mother, or on his 
father’s remarriage a year later. 

It becomes necessary therefore to decide if plaintiff, the eldest son, 
can alter the death of his mother by Burmese Buddhist law, claim a 
one-fourth share of property jointly owned by his father and mother. 
The father married *again a year after his wife's death (Vayén, 1260 
B.E.) Before this in Waydéx 1259, B.E. (see defendant's evidence)— 
- and it must have been very soon after his mother’s death—plaintiff 
demanded of defendant his share of inheritance, and in the month of 
Waso, 1261, a method of division was proposed by elders and agreed 
to by the plaintiff and others. The abusive conduct took place in the 
month of Tawthalin, 1260 B.E. So far as can be gathered from the 
evidence, the division of property arranged by the elders in Waso, 
1261 B.E., which appears to have fallen through because plaintiff 
would not wait till after the harvest to take his share of cattle, was 
' intended to give half the property to the father and half to the children. 
That is to say practically, the father having married again, his wife's 
hal*-share was to goto the children. The alleged undutiful conduct 
took place after the remarriage of the defendant, and the father was 
still willing to divide the property several months later. The rights 
of children, or of the eldest child, differ somewhat when the father 
marries again and when he does not, and, as the alleged misconduct 
is not sufficient in any case to bea bar to plaintiff’s claim, the point of 


law still to be decided may be narrowed down to the question what 


share can the eldest son claim in the joint property of the parents, 
when the mother is dead and the father marries again and when 
there are, as in this case, daughters as well as sons. It is not quite 
clear that in the decision cited from page 378, Selected Fudgments, 
the learned Judicial Commissioner intended to lay down that on the 
death of either the father or the mother the eldest son may claim a 
share of the inheritance; or that on the death of one of the parents 


either a son ora daughter, as the case may be, may claim a share. 


The expressions used are; “By Burmese law the eldest son is pe- 
“ culiarly favoured, but it is only on the death of one of the parents 
“that the eldest son can claim a share in the property of his parents. 
“Thus Chapter 2 of Book X of Meanukye deals with the mode 
‘of partition between father and son on the death of the mother. 
_“ Chapter 5 deals with partition between mother and son on the death 
“ of the father. And again, on the death ofone of the parents, the 
‘ eldest son or.daughter may claim his or her share, and.the-remainder 
“ of the property rests, etc,” | | | 
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Civil Second The Manukyé isa Dhammathat of authority. Section 2, Book X, 
Appeal No. 7 of lays down that on the death of the mother, the father, not remarrying, 


gos. 
Aupust 
"ast. 


the son shal] get certain specified property, bullocks, buffaloes, &c., or 
their value at a fixed rate—nut a specified share or fractional part: 
but, if the father remarrtes, the son is to get a one-fourth share, 
after deducting the father's personal belongings, the house, &c. 
Section 3 gives the daughter on the death of the mother a one-fourth 
share whether the father marries again or not. And conversely, when 
the father dics (section 4), the daughter gets specified property, 
buffaloes, bullocks, &c., or a one-fourth share if her mother remarries ; 
and between the mother and sons, the eldest son gets a one-fourth 
share on the death of the mother. It would seem that on the father’s 
death the daughter shares when there are no sons: but this is not 
distinctly laid down. Mr. Hosking’s decision printed at page 48, P_J., 
contains the following passsage :— | 

“There are authorities for holding that the eldest son-or the eldest daughter 
may claim one-fourth of the property during the lifetime of ene surviving parent, 
but this rule,in my opinion, means the eldest son, or the eldest daughter when there 
are nosons. On the death of the father | think it would only be his eldest son 
who could claim a one-fourth share. Had there been no son competent to assume 
the parental duty when the eldest daughter might claim a sharein the lifetime of 
the mother,” 

The Manu Wunnana, as the District Judge points out, supports the 
principle cf the daughters succeeding the mother on her death, and 
the sons their father: but even here it is by no means clear that the 
passages in this Dhammathat refer to cases in which there are both 
daughters and sons. 

In case of Ma Mya Thee v. Maung Po Thein, printed at page 585, 
P.J., the Judicial Commissioner held that where there are both sons 
and daughters the eldest competent son is preferred to any daughter, . 
and this opinion has to be allowed due weight. The Dhamma Vilasa 
(Jardine) sections 2, 3, 4 aad 5, appears to regard the eldest céz/d as 
having a right to a definite share (section 5). Section 2 deals with sons’ 
tights to one-fourth on the death of his father, if the first child bea sou. 
Section 3 gives the first daughter one-fourth on the death of the 
mother. Then section 4 gives the first eldest daughter a one-fourth 
share on the death of the father, and the first eldest son a similar 
share on the death of the mother. These passages are ambiguous. 
They emphasize an eldest chzld’s right, and they put first (sections 2 
and 3) the complementary rights of the respective sexes before 
notice is taken of the rights of the daughter and son when the parent 
of the same sex still survives. 

The Wagaru, paragraphs 2 and 3 (Jardine’s notes), distinctly recog- 
nises the ovasa Son’s greater claim toa one-fourth share on the death 
of the father, and the eldest daughter's greater right onthe death of the 
mother, and these passages provide for the case where there are both 
sons and daughters. They donot, however, give an exclusive right to 
the eldest son or daughter to the one-fourth share. All the children 
share the one-fourth. The Mahavicchedant, the District Judge thinks, 
meports the defendant's contention and is agajnst plaintiff’s claim. 

pparently when there.are sons only,. the, eldest son gets a portion of 
the property, and, when only daughters, the. eldest daughter gets a 
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portion (sections 4 and 5, Jardine); but section 7, though not very 
clearly, considering the preceding section 6, seems to place the eldest 
daughter after the eldest son in any case. 

The Attasankhepa Wunnana Dhammathat is a compijation by the 
Kinwun Mingyi and, though not an original authority, is still im- 
portant as giving the results arrived at by one who may fairly be 
called an expert. | 

According to section 155, when the father is dead, in addition to 
the father’s official and personal belongings, the eldest son takes -one- 
fourth of the remainder; and similarly, by section 156, when her 
mother is dead, the eldest daughter takes corresponding property and 
share oferemainder. 

By section 157, on the death of the mother, the son gets merely 
what he previously possessed and the father takes the rest; but if the 
estate is of considerable value, the father should give the son a fair 
share of bullocks, paddy, &c. 

By section 159, if the mother wishes to marry again, the son would 
get his share as above, and only if there were no orasa son would the 
orasa (eldest) daughter be able toclaim. Conversely, the father marry- 
ing again, the daughter first, and failing a daughter, the son would 
get a portion. 

These rules seem to proceed on the principle of the son getting a 
portion if his father dies, and the daughter if her mother dies: but 
the case of both daughters and sons is not distinctly provided for. 


The Digest of the Dhammathats compiled by the Ainwun Mingyt 


will now be referred to :— 

Section 30, Chapter VI, deals with the share of the son on the 
death of the father, and the effect of the Codes may be fairly summed 
up thus: 

If the son has done his duty as a son he succeeds to the father’s 
responsibilities and office, and therefore gets all the official and per- 


sonal belongings of his father. Of the rest he obtains one-fourth, 


because he continues the family and assumes the responsibility of the 
father. The mother gets three-fourths, because she it is who saves 
and accumulates property, which the father can only acquire, and be- 
cause she loves the children more than the father can, and cannot bear 
to see them suffer hardships. Section 31 of the Digest deals with 
the case of the mother’s and daughter's shares on the father’s death, 
andthe general effect is that the daughter gets her own ornaments, 
&c., given her by both parents, and certain specified property —one 
pair of bullocks, buffaloes, some goats, grain, &c..—and the mother 
the rest. 

The Vilasa, as already stated, emphasizes the position of the eldes¢ 
child, and would give the daughter one-fourth, because the eldest 
child is obtained by the prayers of the parents at an early period of 
their wedded life and they acquire property with his or her assist- 


ance, The Rast and Xyetyo are to the same effect. The Wunna- 


dhamma gives a reason why the daughter should of get one-fourth 


because: she is entirerly controlled by the mother. The Afanuvannana’ 


says that if the daughter lives with the mother shé-isnot entitled to 
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i 
get the bullocks, buffaloes, &c., which she would otherwise get. It is 
not clear that in the-case put in this section there are also sons, so 
we -get little help in deciding the questian whether, if there are sons, 
the daughters. as representative of the mother, would get a share 
before a son. ; 

Then we have in section 32 the rights of the father and son on the 
death of the mother, and in these circumstances the preponderance 
is clearly in favour of the son getting such ornaments and property as 
has Leen already given him by both parents and from the rest of the 
property, one pair each (sometimes two pairs) of bullocks and buffaloes, 
also goats, sheep, and 1 #2 of land. 

The Viiasa apparently gives the son one-fourth of the property if 
he is the eldest child. lhe Dhammathat Kyaw also put the son’s 
right to a portion on the same ground, 

Section 33 shows the methods when the mother dies and the father 
and daughter divide the joint property. 

_ The daughter gets her mother’s personal ornaments and belong- 
ings, 

A good many of the Dhammathats give the daughter a one-fourth 
share ; others give bullocks and buffaloes, &c. | 

The Dhammathat Kyaw lays stress on the daughter being the 
eldest daughter and the Ayetyo makes her getting a one-fourth share 
dependent on her being the eldest child. : 

ther sections which follow do not help much towards a distinct 
view. 

In nearly all cases it is uncertain, when a daughter takes a share, 
whether there are supposed t» be both sons and daughters. 

The principle that a daughter gets a share on the death of her 
mother and the son on the death of his father simply because the 
daughter and son perform the famz/ly duties of the mother and father 
respectively, is not to be found clearly enunciated, although, as nected 
above, there are indications of such a principle. The son gets the: 
father’s official and personal belongings when the father dies, and in: 
a corresponding way the daughter takes her mother’s official and per- 
sonal belongings; but as regards the rest, while some Dhammathats 
are indefinite, others, notably the Vilasa, Kyetyo, Rast and Dhamma- 
that Kyaw appear to give rights to the eldest cht/d, because he or she 
is obtained by the prayers of the parents in early married life and 
helps the parents before other children can. Occasional passages, 
however, put the daughter in an inferior position to a son. 

In the present case the eldest son is the eldest child; and, having 
regard to the points just noted, that it is not siown that a daughter 
must get the share because the deceased parent is the mother ana 
that there isa tendency to prefer the eldest child, we are brought 
to the following conclusion that the son should not fail in this suit on - 
the ground that it is a daughter who can claim and not a son. 

It may not be very clear from the Dhammathats now available that 
a son can claim a.one-fourth share from his father when he lives sepa- 
rately and when the father.does uot marry again, though this has been 
held ::but we do not think it.apen to reasonable doubt. that when the. 
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father does marry again, the gldest son, especially.if he be the eldest. Cioil Second -; 
child, can claim a oae-fourth share of the general joint estate of the Appeal No. 7 of 
parents. This is in accordance with paragraph 2 of section 2, Book seers 
- X, Manukyé, and as shown above, it is not contradicated by the other _4y ony 
. LDhammathats. | rs 
No questions have been raised in this Court as to the value or descrip- — 
tion of the property which has to be dealt with and divided into four 
parts of which plaintiff gets one, therefore such points need not be 
discussed. 
‘The decree of the District Judge is confirmed and this appeal is dis- 





missed with costs. a“ 
Before Mr. Fustice Fox. ra nae 
NGA PO THET +. THE QUEEN-EMPRESS. No. 278 of 
Mr, G. 8. Dawson—appearing on behalf of the applicant. 1.900, 
Evidence of accomplices—Presumption of law—Evidence of one accomplice not Poss : 
ugus 


aooN corroboration of that of another—Indian Evidence Act, s. 114, tllustra- 
tion ‘Je . 

A person who accompanies another in order to wilmess the payment of a bribe —— 
must be treated as an accomplice. Rajoni Kant Bose v. Asan Mullick, 2, Cal., W, 
N. R., 672, followed. Further, the evidence of a person who was witness to the 
payment of a bribe in April or May, and yet did not give information about it till 
the 21st June following, must be treated in the same way as that of an accomplice, 
Ishan Chandra Chandra v. Queen-Empress, \. L. R., 21. Cal., 328, followed. 

The rule regarding the evidence of nel gpa is that it must be carefully scru- 
tinized betere 11 is accepted. In dealing with such evidence a Judge or jury must 
Stat with the rule stated in iilustraticn (4) to section 114 of the E. idence Act, and 
presume that an accomplice is unworthy of credit unless he is corrob-rated in mat- 
erjal particulars. There may be circumstances in particular cases which are suffici- 
unt to overcome such presumption, and in such case a conviction is nct illegal, 
Such cases are provided for by section 133 of the Evidence Act, but in the case of a 

udge who has to give reasors for his décisicn, the reasons which have led him to 

believe the uncorroborated evidence of an accomplice should beclearly and fully set 

out. It is not sufficient to set out formally that the witness is an sila pert but 

2 that he ts believed, although uncorroborated. Queen-Empress v. Chagan Dayaram, 
+» I4, Bom., 331, followed. . 

The evidence of one accomplice is ordinarily not sufficient corroboration of that 
of another, Queen-Empress v- Ram Sarai, |. L. R., 8, All., 305, followed. 

THiS is an application to revise and set aside the decision of the 
District Magistrate of Thatén convicting the accused of an offence 
punishable under section 161 of the Indian Penal Code, and the de- 
Cision of the Sessions Court dismissing the accused’s appeal. The - 
main ground upon which the application is based is that there was no 
evidence to support the conviction except that of the uncorroborated 
Sera of accomplices. The accused was the second clerk of the 

ubdivisional Officer at Thatén, and his duties were in connection 
with revenue matters: he had been a clerk in Government service close 


upon 20 years and had a fair record. 

The charge against him was that in April and May 1899 he accept- 
ed from one U Ban the sum of Rs. 775 as a motive for doing an official 
act, namely, that of procuring for the said U Ban certain grants of 
and. ; = 
The total of Rs 775 was alleged to have been made up by three 
payments on three different occasions, the first payment having been 


Rs. 300, tie second Rs. 200, and third Rs. 275. 
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Criminal Revision The money was alleged to have come from U Ban, but he did not- 
No. 278 of personally pay anything to the accused: each payment was alleged to 


— have been made to the accused by ene Hmo Yeik. . | 
Aupust ~- The District Magistrate held that there was no proof making it 
see . beyond doubt that the Rs. 200 and the Rs. 275 ever went beyond the 


hands of Hmo Yeik, but he fourd that it was sufficiently proved 
that the accused was paid the Rs. 300 as a bribe, and on this he 
found him guilty of the offence charged. The evidence in support 
of the charge was that of (1) U Ban, (2) Hmo Yeik, and (3) Maung 
Y6ék, The Sessions Judge refers to the evidence of another man Maung 
Swe L6n, and apparently attached weight to it because this witness 
was 60 years of ago; but Maung Shwe Lén said nothing about the 
payment ofthe Rs. 300—what he spoke to was the payment of Rs. 275, 
one of the payments the District Magistrate did not consider proved. 
U Ban’s story was that he was a trader residing in Moulmein, and 
went to Thatén to obtain land for cultivation. He applied for leases of 
seven plots of land in the names of seven of his relations, but with no 
result at first. After atime he made the acquaintance of Hmo Yeik 
and Maung Y6k, who each assured him of being able to manage any 
sort of grant business. Hmo Yeik told him that if he paid Rs. 100 
for each grant he would get them at once. He went with Hmo Yeik 
to the accused’s house where he paid Hmo Yeik Ks. 300, but he did 
not know what Hmo Yeik did with the money, as he left to catch 
atrain. On the occasion he said he did not hear any conversation 
between Hmo Yeik and the accused, nor did he himself have any 
conversation with the accused, either then or previously, except when 
he put in his application. On that occasion he does not say that thé 
accused made any demand for money, or any suggestion that money 
would have to be paid to him, or that payment to bim wovld facilitate 
matters. 

The suggestion to this effect s'arted and ended with Hmo Yeik. 

Hmo Yeik’s story was that U Ban asked him to assist him in get- 
ting the leases, and accordingly he spoke to the accused, who said that 
Rs, 125 would have to be paid for each of three leases, and Rs. 100 
for each of the other four, The witness gave this information to U 
Ban who agreed to pay, and accordingly the three of them (U Ban, 
Hmo Yeik, and Maung Yék) went to the accused’s house, where U 
Ban gave him Rs. 300, which he at once paid to the accused. This 
witness professed to have taken trouble for the stranger U Ban quite 
gratuitously, and with no definite promise of remuneration, but merely 
with a hope of getting something from U Ban. Up to the hearing of 
the case, however, he does not say that he had beeo paid anything, or 
that he had even asked for anything. . | 

The other witness, Maung Y6k, admitted to having been an acquain- * 2 
tance of Hmo Yeik’s from the latter's childhood. He represented that 
U Ban said that he. had to go and pay money to get the leases, and so 
the witness accompanied Hmo Yeik and U Ban ‘to the accused’s 
house, where he says he saw Hmo Yeik pay the accused the Rs. 300, 
which U Ban made over to Hmo Yeik there, 3 
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The witness admitted that he knew the others were going on a bad Criminal Revision 


errand, but still he went with them. : : No. 278 of 
The dates of the various allege> payments are not spoken to, but 4900. 
this payment of Rs. 300 being alleged to have lieen the first, it may =~ yo a 
be taken from the charge that it was alleged to have been made some- 7th. 
time either late in April or erly in May 1899. a 


Maung Y6x said that he had applied for a lease himself and had 
got cne, but on the 21st June 1899 he gave information by means of 
a petition to the Deputy Commissioner which led to an investigation, 
and ultimately to the inquiry and trial of the accused. This man’s 
re2sons fer taking this step was that four others who had petitioned 
for leases as the same time as he did, did not get them. This ac- 
cused said that Maung Ydk’s petition for a lease had been refused, 
implying that he ascribed Maung Y6k’s action to spite against him 
on this account, and this was borne out by one of the witnesses for 
the prosecution who said that Maung Y6k had told him that he had 
applied for a lease and had not got it, and that he was go'ng to pro- 
secute the accused till he got him sent to jail, The accused alleged 
that both Hmo Yeik and Maung Y6k were what may shortly be called 
“touts” this is bo:ne out by the account which U Ban gave of his 
conversations with them, and of his transact'ons with Hmo Yeik. 

It does not appear to have oceurred to the District Magistrate that 
the evidence of any of the witnesses should be dealt with in the way 
in which the evidence of accomplices must be treated. 

The Sessions Judge held that U Ban and Hmo Yeik were accom- 
lices, but he did not consider that Maung Y6k was one. His reasons 
o, thinking that Maung Yék was not an accomplice are not clear, 

the only reason stated be:mg that he was in effect the complainant in 
the case. Amore appropriate word would heve been the informer. 

In my judgment if the evidence for the prosecution was true, 
Maung Y6 was clearly an. accomplice. He was not only an accom- 
plice, he was also a traitor, who, to satisfy some grudge against the 

accused, gave information about a criminal action to which he had 
been a willing witness, if not an actual party. 

I follow the case of Rajont Kant Bose v. Asan Mullick, 2 Cal., W. 
N. R., 672, in which it was held that persons who accompanied another 
in order to witness the payment of a bribe must be treated as: accom- 

lices. 

. Further, Maung Yék, according to his own account, was a witness 
to the payment of the bribe in April or May, yet he did not give infor- 
mation about it till the 21st June: for that reason also his evidence -- 
. must be treated in the same way as that ofan accomplice. See /shan 
Chandra Chandra v. Queen-Empress,1.L.R., 21, Cal., 328. 


The rule regarding the evidence of accomplices is that it must be 
carefully scrutinized before it is accepted. In dealing with such evi- 
denée a. Judge or jury must start with the rule stated in illustration (4) 
to section 114 of the Evidence Act, and presume that an accomplice 
is unworthy of credit unless he is corroborated in material particulars. 
There may be circumstances in particular cases which are sufficient - 
to overcome such presumption, and in such case a conviction is nat 
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Criminal Revision illegal. Such cases are provided for by section 133 of the Evidence 
| No. 278 of Act, but in the case of a Judge who has to give reasons for his deci- 


£G00 sion, the reasons which have le¢ him to believe the uncorroborated 
August evidence of an accomplice should be clearly and fully set out. 
7th. It is not sufficient to set out formally that the witness is an ac- 





ys complice, but that he is to be believed, although uncorroborated. See 
Queen-Empress v. Chagan Dayaram, 1. L. R.14, Bom., 331. In 
this case there is merely the uncorroborated evidence of men wlio, cn 
their own statements, were accomplices, ‘The evidence of one accom- 
plice is ordinarily not sufficient corroboration of that of another. See 
Queen-Empress v..Ram Saran, J. L.R.. 8., All.; 306. The- District 
Magistrate gave no consideration to this aspect of the case, ‘ihe 
Sessions Judge scarcely deals with it. He notes that the District 
Magistate had commented on the fact that U Ban was an unwilling 
wituess, and because he appeared to have spoken against the ac- 
cused with reluctance, the Judge considered that he was the mote 
likely to have spoken the truth. 


As a matter of fact all that U Ban said was that he had listened to, 
and paid Hmo Yeik three sums of money, amounting to Rs 775, in 
order to get the leases which he had applied for. He did not even 
say that Hmo Yeik had told him that the money was to be paid to 
the accused, and he was not a witness to any payment to the accused, 

The evicence as to the actual payment of the Rs. 300 to-the accus- 
ed is that of Hmo Yeik and Maung Y6k only, wha beyond being ac- 
complices appear to be touts, and altogether unworthy of belief. 

Ahhough there were witnesses to the other alleged payments, ihe 
District - Magistrate did not find that the accused had received those 
sums. His reason for convicting in connection with the sum of Rs. 300 
appears to have been the fact that Maung Yék was complainant in 
the case, and had teen present at the payment. In my judgment 
Maung Yék was the most tainted witness called, and no man’s charac- 
ter should have been ruined on such evidence as that of men like 
Hmo Yeik and Maung Yék. | 

I hold that there was no sufficient preof that the Rs. 300 ever went 
beyond the hands of Hmo Yeik, and consequently no evidence suffi- : 
cient to support the conviction. 

The conviction of, and sentence upon, Nga Po Thet are set aside, 
and the fine imposed will, if it has been paid, be refunded. 


a 





Civil Miscellaneous Before Mr. Fustice Birks. 
gree MAUNG PO MYA w PALANIAPPA CHETTY. 
es Mr, Ghaswalla—for the appellant. | Mr. Gzles—for the respondent. 
Ovdey veturning an appeal for presentation to proper Court, Appeal against = 
August Chief Court, Appellate Furisdiction of —Civil Procedure Code, ss. 57, §82 588 (6), 
23rd, Sections 57.and 582 of the Civil Procedure Code can be read toge'her, and 
vias section 588 (6) applies to memoranda of appeal as well as to plaints. The Chief 
Court therefore has jurisdictivn to hear an appeal from an order of a District 
"a. Judge, returning ‘an appeal for presentation to the proper Court. . 


In this case it is admitted by the advocates on both sides that the 
District Judge was wrong in directing the memorandum of appeal to 
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be returned for preséritation in the Divisional Court. The order ap- Civil Miscella- 
pealed against is dated gth April, and the new Act didnot come into . was 5 pia 
1900. 


August 


force till the 16th April. Under section 44 (c) of that Act the appeal 
was rightly presented to the District Judge. The only question now 
.argued is whether this Court has jurisdiction to hear an appeal from 
this order under section 588 (6) read with sections 582 and 57 of the 
_ Code, or whether the case should be dealt with inrevision. The Alla- 
-habad High Court in Bindeshni Chansey v. Nandu, 3, -All., 456; 
held that 588 (6) only applied to plaints’ and not. to memoranda of 
appeals, - This decision was given in aha? 1881. Section 582 
of the Civil Procedure Code was however amended by Act VII of 1888 
as follows :—'' The word’ plaintiff’ shall be held to include a plaintiff- 
appellant or defendant-appellant, the word ‘defendant’ a plaintiff- 
respondent or defendant-res pondent, and the word ‘suit’ an appeal.” 
. The Madras High Court in January 1891, held that sections 57 and 582 
could be read together in Kuxhi Autti v. Achotti, 14, Madras, 462, 
and [| think this later ruling should be followed. Mr Giles forthe 
respon lent only argues that his client should not be made to pay 
costs, I will make noorder as to costs at this stage, but with refer- 
ence to the ruling in g, All., 11 (Husaini Began v, Collector of 
Muzaffarnagar) diréct the District Judge to admit the appeal and 
to treat the costs of this application as costs in the case to be borne 
by the party who loses, 


‘Before the Chief Fudge and Messrs. Fustices Fox, Bigge, and Birks. 
QUEEN-EMPRESS 2. AW WA and TAN WIN. 

Still, illicit working or possession of —Spirit, tllictt possession of —Double convic- 
tion and sentence—Excise Act, ss.4§, 51; Criminal Procedure Code, ss. 235, 
35—Indian Penal Code, s. 71—“ Distinct” and “ separable” offences, 

Where the evidence Bes to show that the accused illicitly works a still and is in 
possession of spirit manufactured in that still. 

feld— That while sepatate convictions under sections 45 and 51 of the Excise 
Act are permissible, separate sextences. under the same sections are. illegal. Dise 
tinct offences distinguished from separable offences, a = 

' THE following reference was made by the Chief\Judge-to. thé Full 
Bench :—The accused Aw -Wa was convicted by. the Subdivisional 
Magistrate ‘‘ of being in possession of a still and of a large quantity of 


“sections 45 and 51 of the Indian Excise Act.” For the former offence 
the accused was sentenced “to’undergo rigorous imprisonment for 
‘‘ three months and.a fine of Rs. 1006, or to underg@.in default one month’s 
‘ rigorous imprisonment; and in respect of the'sécond offence to pay a 
“ fine of Rs. 200, and in default rigdedus imprisonment for 21 days.” 
It is certainly probable that the sp&it-had been manufactured on the 
spot, but there is no evidence that.a still was found, or that the com- 
onent patts of a still were, fund, or even that the tubs or tubes 
(Exhibits 6 aird-7) had Been used for distilling. The Magistrate's 
remark.that © in Agv “‘Wa's"(the accused’s) house were found: buriéd a 
“« number of Articles;which are clearly part of a still” is not sufficient 
to prove the fact:that a still was found. No witness was: questioned 
_ on the point or gave any evidence regarding it: — SE 


| 


“ country spirit and has.tkereby committed.an offence punishable ufder * 
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Criminal Revision ; , x: 
, Tee Assuming, however, that a still was found, the question would arise 
Ken hoa whether the double conviction for possession of a still and for 3 

\ August sion of the spirit reasonab!: taken to be produced from that still is 
- 27th. legal, and I am inclined to think that it is not legal, On the facts 
Jas, which, as far as I'can gather, the Magistrate found proved, it appears 


Criminal that the accused must have worked a still, and it is difficult to see 
Ref tas beg o. 3 of how a still can be zorzed without spirit being produced. Clause (2) 
—~ . Of section 45 provides for the confiscation of all spirit_made in contra- 
vention of section 5 that is produced by working a still. Had ‘it been 

‘Intended that the possession of such spirit should also be punished 

under section 51, this provision for confiscation would not have been 

necessary. . 

Working a still would seem to involve the possession of fermented 

liquor, in this case called fasawye, of the still and of some though it 

may be a small quantity of spirit. Kasawge is believed to be the 

same thing practically as sefmye, and persons are not unfrequently 

convicted of illicit possession of Aasuwye. Could a person be convicted 

of separate offences: possession of fermented liquor, sasawye, posses- 

sion of a still, and possession of spirit when each of these separate 

-acts may be said to be parts of the offence of working a still, and there- 


fore within the scope of section 71, Indian Penal Code, | 

_ The point is not unimportant, because, alttough the accused in this 
case might have been sentenced under section 45 toa fine of Rs. 300 
(the total fine), he could not legally have been sentenced to one month 
and- 21 days’ imprisonment in default of payment of such fine. 

I am not inclined to interfere on the facts and to say that the 
~evidence of the possession of a still is insufficient, but still lam of 
‘opinion that the Magistrate should have required further proof than is 
recorded of this possession and that, even if the tubs and tubes 
(Exhibits 5 and 6) were parts of a still, itis yet not clear that these 
-parts composed or could compose a still. 

As to the point of law whether two convictions for possession ofa 
still and for possession of spirit presumably made in the still, instead 
of one conviction for working a still, are legal, | am doutful, and, 
having regard to the ruling of the Judicial Commissioner, Upper 
Burma, in Queen-Empress vy. Po Tu, page 93, Upper Burma Rulings, 
1892—1896 (Criminal), in which it was held that manufacture and pos- 
session of fermented liquor constitute distinct offences, | think it well 
to refer this case to be heard by a Full Bench of the Court. 

I do not lose sight of the fact that it is possible the spirit was not 
the produce of the still supposed to have been discovered. I do not, 
however, think that it would be right to hold such a view in the 
absence of evidence. -If the legality of a double conviction depended 
‘on such distinct origin, then there should be evidence thereof, and it 
should not be presumed, especially when all the surrounding circum- 
stances and discoveries by the Excise Officer are such as usually occur 
when illicit distillation has been going on. an 
- I direct accordingly that this Criminal Revision Case, No. 69 of 1990, 
Queen-Empress v. Aw Wa and one be heard and cetermined bya 
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Full Bench consisting of the four Judges of the Court at the next sitting Criminal Revision 
of the Bench. . No. 69 of 


: ; P . 1900. 
Notice to issue to the Government. Advocate who will, no doubt, —— : 
consult the Excise authorities. August 
COPLESTON, J.—I have set out in the order directing this matter to mata 


be heard by a Full Bench of the Court the principal facts of the case,  _ Criminal 
The question beforé us is whether Ag convictions and separate *¢¢r oe No. 1 of 
senterces under sections 45 and 51 of the Excise Act are legal, when — 
the evidence goes to show that a still has been illicitly worked and that 
the accused person is in possession of spirit manufactured in that still. 
The Magistratg conyicted the accused of being in possession of a still 
and of being in possession of spirit and passed separate sentences 
exceeding in all asentence which might have been passed under the 
section (45) which deals withthe most serious offence. As I have 
remarked in the orderalready referred to, I do not think that there 
was sufficient proof of the possession of a still, because the articles 
found could not by themselvesform a still. I do not, however, rest 
my opinion on this point, and accept the findings of the Magistrate. 
There was undoubtedly ample evidence that a still had been worked, 
and the accused could have been convicted of this offence. Had the 
Magistrate taken this view of the case, he might haye hesitated to 
‘ convict also of possession of spirit (made in the still), The learned 
Government Advocate has argued that, although section Indian 
. Penal Code, applies to the facts which are proved™in this case, yet, } 
having regard to the illustrations to section 235, Criminal Procedure’ 
. Code, the accused might legally be convicted of the two offences under 
sections 45 and 51, Excise Act, and be separately sentenced therefor, 
provided the total of the punishments imposed under the two sec- 
tions did not exceed what would be !egal under section 45, the 
_ gravest section. According to this view the total sentence imposed 
by: the Magistrate in default of payment of fine would be illegal. But 
this view of the matter seems to be incorrect, and the provisions of 
section. 35,.Criminal Procedure’ Code, haye perhaps been overlooked. 
The explanation to that section, and the illustration show that, when an 
offender is convicted of separable offences within the provisions of 
section 71, Indian Penal Code, these offences are not distinct offences 
within the meaning of this section (35, Criminal Procedure Code), and 
the offender is not liable to the several punishments prescribed there- 
for ; even though the total punishment imposed may not exceed what 
would be legal for one of the separable offences. It was held in some 
High Courts under the former Codes that sentences such as those 
" just referred to were legal, but section35 as it now stands seems to 
preclude such splitting up of the sentences; and there is no legal 
difficulty in the way of separate convictions combined with one sen- 
tence, because section 35 only permits. and does not make obligatory, 
separate sentences in one trial. | | 
As tothe applicability of section 71, Indian Penal Code, to the tacts 
of the case before us; I can feel no doubt. The possession of the 
spirit in question was not distinct from the working of the still, - 
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Criminal Revision - The conviction. and ‘esnidaes under section “51, Excise Act, "must 
N4. °.69 of: accordingly be set aside. 


: haecy _ Fox, jJ.—In the accused’s house were found—- 
Aupusi. (1) a tub and two pipes which the Magistrate bolkia to ba parts 
avth, - of a still; | 
apes -*(2) a packet of powder used forc causlig fermentation ; 
Ret esac if ° (3) four. tubs containing sasawye, fermented nqune or wash ; 
" aici - (4) five tins containing country spirit. : 
ieceabs --The Magistrate convicted the: accused, (1) of an éttexice punishable 


under section 45 of the Excise Act, 1896, for having been in possession 
of a still without a license, and (2), of an offence punishable under 
section 51 of that Act for having been in possession of “tountry spirit 
in contravention of section 30 of the Act. 

© For the offence under section 45 of the Act he sentenced the aonened 
to rigorous imprisonment for three months, and toa. fine of Rs. 100, 
and in default of payment of that fine to one month’s further rigorous 
imprisonment ; for the offence punishable under section 51 of the Act 
lie sentenced the accused to pay afine of Rs. 200, and in default of ; 
payment of that fine to rigorous imprisonment for 21 days. _— 

n my judgment the facts proved were sufficient to lead to the con- 
clusion that the accused had worked a still ‘without a license, and that 
the country spirit found in his house was the result of such working. - 
The conviction should more properly have been for having worked the 
stiil rather than for having been in mere possession of it. 

The questions then arise (1), whether the accused was liable to be’ 
convicted also for having been in possession of the country spirit, which 
was the outcome of his | working of the still, and (2), whether he,was. 
liable to be sentenced in respect of such ‘offence in addition to the 
sentence for the offence punishable under section 45 of the Act. 

¢ The question of the legality of the double convictions appears to me 
i to depend upon the provisions of section 235 of the Code of Criminal 
Procedure ; that of the legality of the two sentencesupon the provi- 
sions of section 35 of that Code, and those of section 7, of the Indian 
#-Penal Code. The explanation and illustration added to section 35 
“of the Procedure Code of 1898 clear up what was doubtful'in the 
ae ious Code, and now, although under section 235 an accused may 

e charged with, tried, and convicted at one trial for any number of 
offences which he is alleged to have committed in one series of ‘acts so 
connected together as to form the same transaction, yet if the offences 
“dre not distinct offences within the meaning of section 350f the Code 
-of Criminal Procedure, he may not be sentenced for more than one of 

- “the offences of which he has been found guilty. — , 
} Inthe present case, as the facts proved leave no reasonable doubt 
that the country spirit found in the accused's possession was the _pro- 
“duce of the still | which was also in his possession, there was, inmy 
‘judgment, no distinct offence_of possession of country spirit within the 
meaning of section 35 of the Code of Criminal Procedure, and con- 
sequently the sentence for the offence under section. 51 of the Excise 
Act was not legal and should be set aside. 

BiGGE, J.—I think it clear that the sentence under section 51, Excise 

Act, was wrong and should be set aside. It is true that under section 
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- Lewis) GM KER awonie! ifacerentarieeriter 
235 ofthe Criminal Procedure Code an accused person may be charged Criminal Revision 
with, and tried, at one trial for the fractional parts of a seriesof actsso -_-N0,.69 of 


connected together as to form the Same transaction. But itis ex- | 199%, 
pressly provided that nothing inthe section shall affect the Indian ce 
Penal Code, section 71, which provides that unless it be so expressly ; pb 

_ provided when -anything which isan offence is made up of parts, any — 
of which parts is in itself an offence, the offender shall not be punishe d Criminal 
with the punishment of more than one of his offences. The explana> Referen ai No. 1 of 
‘tion and illustration to section 35, Criminal Procedure Code, elucidate ae 


the matter still further, ; e | alls 
- The accused had in his possession country spirit; but I think the 
possession was only incidental to working or possession of a still, and 
that it was a separable offence coming under section 71, Indian Penal . 
Code, and not a distinct offence within the meaning of section 35, 
Criminal Procedure Code, ‘ wrens, 8 
_ BIRKS, J.—The answer to this reference depends upon the construc- 
tion to be placed on section 71 of the Pena] Code and sections 35 and 
235 of the Criminal Procedure Code. The learned-Government Adyo 
cate has relied on the. illustration to section 235, Criminal Procedure 
Code, It is rather difficult to reconcile illustration (3).to that’section | 
with the illustration to section 35, where it is specially laid down 
that if A breaks intoa house with intent to commit theit and ‘steals *s 
property he has not committed “distinct” offences, while illustration 
- (6) says that if A breaks into a house-with intent to commit adultery 
he may be charged with and convicted of offences under sections 545 
and 497. | can see very little distinction between breaking into a 
house with intent to commit adultery and committing that offence, and 
breaking into a house with intent to commit theit and carryiny out 
that intenuon. The two illustrations may be. reconciled by the fact\ 
that, while the last half of seciion 457 provides a special punishment 
for house-breaking in order to commit theft, there is no section.which | 
provides a special punishment for house-breaking in orderto commit 
adultery. ‘Lhe former would apparently be a “separable” offence ax 
defined in the explanation to section 35, Criminal Procedure Code, and 
the.latter a “distinct .offence.”” Both sections 35 and 235, Criminal 
Procedure Code, refer to section 71 and section 235 says that nothing 
contained in it shall affect section 71, Indian Penal Code, That section, 
however, deals with punishments and not conviction. It would seem 
therefore that where an.offence is made up of parts as defined in the first 
clause of that section only one punishment canbe passed, while if it 
. falls under the amending clauses introduced. by Act VIL of 1882, section 
4,and which appears-to be referred to in section 235, Crimiaal .Proce- 
dure Code, he may be charged ‘with, and convicted on, several: counts, 
but shall not receive a more severe punishment than he could. receiye 
for any one of the offences charged. In practice | think itis better. in 
cases Where several charges are framed under section 235 to pass the 
sentence on one court alone than to split up tue ‘sentences under the 
several charges. in the present case | concur with my learned col: 
leagues in. thinking the sentence passed under section 51 illegal in 
any case, and would set it aside, ae vn ae 
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Before Mr. Fustice Birks. 
‘ MAUNG AUNG MYA o. MA-GYIL, 
- Ms, Fordan—for appellant (plaintiff). 
Procedure of Appellate Court—Party discovered to bea minor. 

The proper course for an Appellate Court to take, if either of the parties appears 
to be a minor and this point has not been taken in the Court below isto remand the 
case, and if the que is determined in the affirmative, to set aside all the proceed- 
ing the subject of the appeal as void a6 initio, but to make no order as 
to costs. . 

THE plaintiff-appellant in this case had obtained a decree against 
Maung Tun Nyein, the father of the defendant Ma Gyi, andbin execu- 
tion of this decree he attacheda house and compound. The defen- 
dant, Ma Gyi, whohas appeared in person, tells me she is only i a 
but, she appears to have been allowed to file an application for re- 
moval of the attachment on the ground that the house had been given 
to her by her father, This gift is evidenced by a registered deed, 
dated the roth January 1896, which was executed when he took a 
second wife. No objection oe to have been taken throughout 
these proceedings that the girl wasa-minor and could not institute 

toceedings except by a next friend, or defend the present suit except 

ya guardian ad item. The attachment was removed in the Mis- 
cellaneous case, and the present plaintiff-appellant then brought a suit 
against Ma Gyi under section 283, to establish his title. He was 
successful in the Court of First Instance, the Court holding that as the © 


‘compound still stood in his name and he paid the taxes and had 


also jointly, with his daughter, mortgaged the house to Saya Maung 
Galé, he was the real owner, and that the registered deed of gift was 
made in order to defeat creditors or his second wife. The Lower Ap- 


- pellate Court held the registered deed of gift was valid and dismissed 


the suit. It is now sought to contest this decision, not on the ground 
of respondent’s minority, but on the ground that the transaction was 
obviously a benamt one as the girl was personally depéndert on her © 
father. Mr. Jordan has also argued that the allegation in paragraph 
2 of the plaint is correct, and thatthe document is not valid as not 
coming within the 12 kinds of gifts referred to in the Dhammathats. 
The first point to determine is unquestionably to consider what is the 
proper course for an Appellate Court to pursue when a defendant is 
discovered to be a minor, the parties themselves having waived any 
objection on this score. In the case of Guru Pershad Singh and 
other minors represented by their mother y. Gossain Munraji Puri 
and another, XI, Calcutta, 733, Prinsep and Grant, Judges, held that a - 


’ mother was not qualified to sue as representative for her minor son¥ 


as section 457 debarred a married woman from being appointed a 
guardian for the suit. That section, however, refers to guardians ad 
Litem and not to next friends, and this judgment was expressly over- 
ruled on this point by the Full Bench in Astrum Bibi v. Sharip Mon- 
dui, XVII, Calcutta, 438. In the former case the Court held that the 
proceedings were-void ad initio, and this opinion is clearly correct in 
the present case if the respondent is, as she herself alleges, under 18 
years of age. Ihave considered whether it is necessary to remand 
the case to have the fact ascertained whether the respondent really is 
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a minor as she alleges, If .she is a minor now, she must have been so , Civil Second. 
when she applied for a removal of the warrant of attachment. The -4??e¢s No. 71 of © 
proceedings in that case are not bcfore me and an order passed on Cue 
appeal should be confined to the appeal itself. Mr. Jordan has asked August °- 
“that Ishould declare the order passed in the Miscellaneous case also 28th, 
null and void... I do not see that] can do that in this case. I have ae 
referred to the following cases: 7, All: 490; 13, Cal., 189 ; 13, Bom., 
7 and 234; 14, Cal., 204 and 704. I gather from these decisions that: 
the: proper course for an Appellate Court to take is to remand the 
case if either of the parties appears to be a minor, and if this question 
is determincd in the affirmative, to set aside all the proceedings which 
are the subject of the appeal as void ad iuitio but tomake no order 
_as to costs. The case must, therefore, be remanded to the Lower. 
Appellate Court to return a finding on the following issues:— _ - 
_ (1) What was the exact age of Ma Gyi on the 17th June 1900 
when the plaint was admitted? > ae 
(2) If she was a minor when the suit was brought, was. this 
brought to the notice of the-Courts ? ye ye 
- The findings on these issues tobe returned in two months’ time and. 
to be considered ‘when the Courts re-open. , 


J 
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Before Mr. Fustice Fox. | . Criminal App eals 
| 3 Nos, 101 and. ' 
NGA KYWET ». QUEEN-EMPRESS, 


10a of To00; 
-" Racent posséssion of stolen property—Theft—Receiving stolen property—Pres meneaneer 
sumption of law—Indian Evidence Act, s. 114, illustration (a)—Separate convice. 5th 
tions in respect of property stolen on different occasions, 


The mere fact of recent possession of stolen property is in general evidence of 
theft, not of receipt of stolen property with guilty knowledge; bit in view of the 
plain terms of illustration (a) to section 114 of the Indian. Evidence Act, it is not 

necessary to follow English authcrities and to hold that to constitute the offence of 
receiving there must be some proof that some person other than the prisoner had 
possession of the stolen goods before the prisoner got possession of them, Where 
the possessions of stolen property sufficiently soon after the thefts permits of one of 
the presumptions sect out in illustration (a) to section 114 of the Evidence Act, the 
question as to which of the two presumptions indicated in that illustration is to be 
drawn must depend upon the facts of each particular case independently of any 

‘ rule of English law. Jshaw Muchi v. Queen-Empress,1.L. R., 15 Cal., 511, dis- 
sented from. : 

Held—Under the circumstances set forth in the two cases that the more reason- 
able presuniption to draw was that the accused received the buffaloes which were 
the subjects of the cases, knowing them to be stolen. ¥ 

Held also—That in the absence of proof that the accused received the animals on 
different occasions, it was not permissible to charge, try arid convict the accused in 
a of each buffalo—Jshan Muchi v. Queen-Empress, I. L. R.,15 Cal, 51%; 

we followed, 

THE appellant was convicted: in Sessions Trial No. 800f 1900 in 
the Pegu Sessions Court of baving committed the offence of having 
Stolen a buffalo from the cattle pen of Mauag Tha Dun of Kyetmaya 
village on the night of the grst March and rst April last. The 
conviction:‘is based solely upon one of the presumptions permitted 


4 





= 


Criminal Ap 
Nos, 101 an 
of 1900. 


———— 


September 
oth, 


) 


eals by section” 114 when a persor is.in possession cf stolen Sosde soon | 
703 after the theft and cannot account for such possession satisfactorily. 
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a. 


Such possession by the accused was shown by proof. that on the 14th 
of April the appellant sold to one Maung Po Maung the buffalo 
which was the subject of the charge in this case, and a buffalo’ stolen °° 


- from another owner which is the subject of the charge in another | 


casé. The accused alleged thathe had bought these buffaloes in the 
Prome cattle market, but this was disbelieved by the Judge and. 
assessors. The possession of the stolen property was. sufficiently 
soon after the theftsto permit of one of the presumptions set out in | 
illustration (@) to section 114 of the Indian. Evidence. Act _berng drawn. 
The mere fact of recent possession of stolen property is, in general, 
evidence of thefts, not. of receipts of stolen property. “with guilty ; 
knowledge, but the question arises in this case which of the presump~ 
tions. was the more reasonable one to draw under the special circum- | 
stances of the case. ‘The accused was a man of over 60 years of age : | 
there was no evidence that at any time before or after the thefts he? 
had been seen near the villages from which the buffaloes had been, 
stolen, or anywhere between or along any route between such villages? 
and his own village, which according to the maps appears to bel 
between 25 and 30 miles from them: further, there was no evidence§ 
that be was absent from his own< village during the time in question 
Under. the circumstances it appears ‘to me that the miore reasonabl ef 
presumption to draw is that he received the buffaloes know! ing them tae . 
be stolen. . 

In Ishan Muchi v. Queen- Empress, 1. L.R. ot Cal., 511, it was 
held (following an English authority) that to constitute | the offence 
of receiving there must be some proof that some person other than . 
the prisoner had possession of the stolen goods before the’ prisoner 
got possession of them: in view of the plain terms of illustration (a) 
to section 114 of the Indian Evidence Act, by which Courts in this 
country must be guided, the decision on this point in the above quoted 
case appears to me open to question, and 1 think that the question of 
which of the two presumptions indicated in that illustration should be 
drawn must depend upon the facts in each particular case irrespective 
of any rule of English law. - 

I alter the conviction of the Sessions Court and find that between 
(the 31st March and the. 14th April:1g00 the accused Nga Kywet 
dishonestly received a buffalo which had been stolen from Maung Tha 
Dun of Kyetmaya village knowing or having reason to believe that 
uch buffalo had been stolen, and that he thereby committed an Offeiice. 
ypunishable under section 411. of the Indian Penal Code, and that he 
-ommitted such offence after having previously been convicted of two 
offences punishable under Chapter XVII of that Code with imprisoa- 
ment for a term of three years and upwards, and that in consequence h 
was subject to enhanced punishment under section 75 of the Code 
and I upkold the sentence of five years’ rigorous imprisonment) 
imposed by the Sessions Court. | 


* 


















The ippellant was in Sessions Trial No. 81 of ig90c in the Pega 
weeninne Court convicted of the theft on the 4th April 1900 of a bulfalo, 
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the property of Ma.Hnin U of Ehaminze village. In Criminal Sessions 
Trial No. 80 of r900 in the same Court he was convicted of the offence 


Criminal Appeals 
Nos, tor dnd 102 © 


of theft of another -buffalo on the -night of the 31st Mazch and 1st vf x90 
April from the pen of Maung Tha Dun of Kyetmaya village which September 
* from the maps filed in the cases appearsto be near Thamirze village. ._ 5th ~ 


Ss 


. In both cases the convictions are based upon one ofthe presump- | 
tions permissible under illustration (a) to section 114 of the Evidence 
Act, when a person is in possession of stolen goods soon after the 

_. theft of them, and cannot account for such’ possession satisfactorily. 

In appeal No. 1o1z° by this prisoner,[ have held that. the proper pre- 
sumption to have drawn was that the prisoner received the buffaices 
which were the subjects of the twocases knowing them to be stolen. 
~The only evidence in the cases toconnect the accused with either . 
of the buffaloes is that he sold both to Maung Po Maung on the rgqt 
April at his (the accused’s) house in Payanga-su village. 

- There was no evidence that the accused received the two buffaloes 
‘on different occasions, and the probabilities are that the buffaloes were 
‘stolen by the same man or men, and were received by the accused on. 
one occasion, 

- Under the circumstances I donot think it was permissible to charge, 

_ try and convict the accused for an offence in respect of each buffalo, 
Ishan Muchi v, Queen-Empress,1.L. R., 15 Cal., 518, and Queen- 
‘Empress v. Makhan,1.L.R., 15 All., 317. I set aside the conviction. 

_ and-sentence in this case, | . 


u ES | Before the Chief Fudge. Criminal Revision 
-QUEEN-EMPRESS v. NGA PO HMAN. *. ; No. 485 of 
Criminal Procedure Code, s. 56a—Points to be noted in applying its provisions, _ 1900. 

~ Section 562, Criminal Procedure Code, is carefully limited in its application, and Se ptember 

the Courts should not go beyond the plain meaning of its provisions. _ | st 
an cases falling within its scope, it is not ‘open to a Court on proofs of youth of — ee 

the offender to omit regard to the character, antecedents orto the trivial nature 

of ‘the offence, or to consider the trivial nature, of the. offence alone and disregard 

the age of the offender. . FLL 

_ THE offender was not a youth at the time. he*committed the offence. 

He is now. 32 years of age. ‘There is ng.eVidence as to his character 

or antecedents. “The offence was ‘not a trivial one, nor were there 

extenuating circumstances. ‘fhe Court has to give regard toall these 

points, and it appears that-thé offender ago Fi young, and the offence 

“must be one of a:rivial nature, ifthe Court is toapply the provi- 
sions ofthe section and*order theztlease of the offender. — It is not laid 
down that-the ffender’s chargtter must have been previously good or 

_ his antecedents Sosectalinaiat regard must be_ had to the. character 
and antecedents ; and in addition the other conditions already referred 
to, concerning youth and triviality of offence, must exist. It is not 
open to a Court on proofs of youth to omit regard to the character, 
antectdents or to the trivial nature of the offence, or tO consider 
the-trivial nature of the offence alone and disregard the age of the 

offender,,  - ° Bn gs | 
_ The only reasons recorded by the Magistrate were that the prose- 
cutors were unwilling to proceed with the’ case and that the accused 


. * Overruled by King-Emperor ». Ba Han, 2 L, By R, 65. 
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Criminal Revision “ promises to repay the value of the articles misappropriated and the 
' No. 485 of “ parties are satistied.” Neither of these reasons formany part of the 
_ 4900. _ conditions expressed in section 5€2, Criminal Procedure Code. The 
September _- SeCtion is carefully limited inits application and the Courts should 

i not go beyond_the plain meaning of its provisions. : 

— - There appears, however, to be no necessity at this period, especially 
as it appears that the Government Prosecutor concurred im the order’ 
of the Magistrate, to set it aside ard direct him to pass sentence 
according to law. The letters which are filed on pages 7 and 8 of the 
record, immediately following the charges, should not be on the trial 





=, record, 
~~ = # 
Criminal Revision Before the Chief Fudge. 
ae re of MAHOMED KASIM v. QUEEN-EMPRESS. 


Order of committal to prison under sections. 118, 123, Criminal Procedure 
September Code—Sentence of imprisonment —Commutation of order to one of detention in 
20th. a Reformatery—Power of High Court to reverse illegal order—Reformatory 

a Schvols Act, sections 8, 16. 

An oider under sections 118 and > Cae Procedure Code, committing a 
person to prison until security should be furnished, is nct a sentence of imprison- 
nig so and a Magistrate has no power to commute this order to one of detention in 
4a ifmatory, 

¥ fopceaenaee” in section 16 of the Reformatory Schools Act means legal 
sentence of imprisonment, and where there has been no sentence of imprisonment 
at all, the High Court is not barred by that section from giving effect to its finding . 
on that point.by declaring the order for substituticn void. 

‘ THE present applicant, Mahomed Kasim, who gave his age as 15; a 
fact accepted by the Magistrate, was ordered, under section 109, Cim- 
inal Procedure Code, by the Subdivisional Magistrate, to give secu- 
rity for good behaviour, orin default thereof, to undergo one year’s 
rigorous imprisonment. . 

The Magistrate then submitted his proceedings to the District Ma- 
gistrate with a ‘recommendation that the imprisonment awarded be 
‘commuted to detention in a Reformatory,” noting that '‘ the accused 
“is only 15 and might pick up a useful tirade ina Reformatory.”’ 

The District Magistrate held that the accused person’s age was 14 

ears and six months, and under section g (2) of the Reformatory 

hools Act, 1897, ordered the detention of the accused “in Insein 

‘Reformatory for three years instead of undergoing one year’s rigorous 
“imprisonment, under section 123, Criminal Procedure Code.” 

This order was illegal, Section 8 of the Reformatory Schools Act 
provides for detention in a Reformatory School when any youthful 
off.nder is ‘‘sentenced to transportation or imprisonment.” , 

The Subdivisional Magistrate’s order under sections 118 and 123, 
Criminal Procedure Code, was not a sentence of imprisonment, but was 
an order or was meant for an order for detaining the accused person 
in prison oz for committing him to prison for one year or until security 
should be furnished in accordance with the order under section 109, 
Criminal Procedure Code. . , 

The District Magistrate had no power to commute this order to de- 
tention in the Reformatory. 
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_ Section 16 of the Act bars the interference of this Court to alter ee pris ae 

reverse On revision “ any order passed with respect to the age of a eae. 
“youthful offender or the substitution of an order for deténtion in a - 

- “Reformatory School fo: transportation or imprisonment.” Butthis September — 

’ cannot be taken to mean that, when there has been no sentence of impri- " 20th. 
sonment, the Court may not setaside an order for detention in a Re- 
formatory School. “ Imprisonment” in section 16 means legal sentence 
of imprisonment. Ifa séntence of imprisonment were set aside in 
appeal or revision or were altered to one of fine, then, no doubt, the 
order for gubstitution of detention in a Reformatory would fail and 
cease to have effect: and it cannot be doubted that, when there has 
been no sentence of imprisonment af all, this Court may give effect to 
its finding-on-that point by declaring the order for. substitution void. 
The order for detention in the Reformatory is accordingly ‘set aside. 

- The District Magistrate can act if he so desires under section 124 
(7) or (2). 

It may be noted that, when the Subdivisional Magistrate found that 
Mahomed Kasim was 15 years of age, he should have been aware that 
the accused was not a youthful offender, and that the District Magis- 
trate could not order detention ina Reformatory School. The District 
Magistrate was, of course. aware of this; and, accordingly, it was only 
after he had by means of questions and inspection arrived at a fresh 

_ decision as to the accuscd’s age, namely, that the latter was 14} instead 
of 15} years old, that the District Magistrate was able, as he thought, 
to pass the order for detention in the Reformatory and give effect to 
the Subdivisional Magistrate’s recommendation. | 








Before the Chie} Fudge. 





QUEEN-EMPRESS ». TUN E, a a ii 
Possession of spirit~—Quantity within that allowed by law—Offence—Obligation 7900, - 
_ of person to account-for his Recent A mOrEns admission of accused—Absense Smale 
of evidence—New charge by Magistrate. . | ; October 
Possession of half a quart of spirit is no offence, and a man is not bouhd to account goth. 
for such meré possession. —_ 


Where an accused was arrested and sent up for trialby the police ona charge 
of illegal possession of country'spirit,the quantity beingonly half a quart, and the 
cl eibe after calle upon accused to account forsuch possession, proceeded to 
get him to plead to a charge of abetment of the illicit sale of liquor under sections 
49—59 of the Excise Act. | 

Held—that in the absence of any charge brought against the accused by the police 
of illegal abetment of sale and of which there was no evidence before him, the 
Magistrate Should not have proceeded to make a new charge against the accused, 
‘THE accused was arrested and sent up for trial by the policé on a 
charge of illegal possession of country spirit, the quantity being only 
hclf a quart. The arrest was illegal and no offence under section 51, 
Excise Act, was committed. The accused was not sent up for the 
sale or abetment of the sale of liquor. The Magistrate should have 
at once discharged the accused person; but he proceeded to get him 
to plead baa hates of abetment of sale, sections 49—5¢, Excise Act, a 
charge not brought against him by the police and of which there was - 
no evidence before the Magistrate. The accused admitted that he 
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Criminal Revision bought the liquor. ‘Although “it migkt be argued that the Magistrate 
No. 214 Ff could charge what offence he pleased, he shou'!d have had something 


I~ -to go on before he madea new charge. Section 242, Criminal Proce- 
‘October dure Code, says: “‘ the particulars of the offence of which he ts accused 

goth. shall be stated to him.’ Possession of half a bottle of-spiritis no ~ 

— offence, and a man is not bound to account for such mere possession. 


The District Magistrate noted that the accused’s admission of purchase 
should not have beenextorted from him, but did not take farther 
steps. The Sessions Judge also had the case in revision, but made no 
remarks. I consider an important principle is involved, and there=— 
fore set aside the conviction and sentence, Fine tobe returned. — 


Before the Chief Fudge. 





Criminal Bactston SHWE ZIN & a aay TUN HLA & THESES 
> ee _ Frivolous accusation—Com ensation—Criminal Procedue Cede, s. 250. 
November The provisions of section 250, Criminal Procedure Code, as to compensation can 
ord. only be applied when the discharge or acquittal is legal. | 
—_ “THe Sessions Judge has referred this case to the Chief Court. 
~*~ * * 


This was a complaint ofoffences under sections 447 and 426, Indian 
Penal Code. The Magistrate issued process for an cffence under sec- 
tion 447, Indian Penal Code, and subsequently began the hearing of the 
case. After examining the complainant and one witness, and with- | 
out examining the other witnesses offered by the complainant as he was 
bound to do, if he acted strictly according to section 244, Criminal 
Procedure Code, the Magistrate discharged the accused person, and 
ordered the complainant to pay the accused person a total sum.of 

_ Rs, 140 as compensation under section 250, Criminal Procedure Code. 

Section 250, Criminal Procedure Code, can only be applied when the | 
discharge or acquittal is legal ; and, in this case,. since all the witnesses 
produced in support ofthe prosecution were not examined, the appli- 
cation of this section, and the order for compensation for frivolous 
accusation was premature and illegal. The amount awarded was also 
grossly excessive, | "aes 

-The order for compensation is set aside. 

In his order of the 19th August, the Magistratesays that the com- 
plainant has altered his statement of the: depth of the encroachment 
from 14 to.10 cubits. This remark is not supported by the record. 

I have to consider whether a continuation of the trial must be order- 
ed, From what the witness says itseems. probable that a criminal 
prosecution will not hold, and further enquiry will no doubt occasion 
considerable trouble to all. concerned. The best plan will, I think, be 
that the Magistrate should enquire of the complainant whether -be 
wishes to go on with the case. lf he says he does not, the order set- 
ting aside that for compensation will stand, and no further steps are ne- 

cessary.. In case, however, complainant wishes to proceed, the accused 
must be called on to show cause before the Distritt Magistrate or any 
Magistrate the District Magistrate may think fit, against a re-opening 
of, and further enquiry into, the case, and the result must be reported 
to this Court for final orders, : | 
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49 “7 | re ies Criminal Revision 
‘ Before the Chief Fudge» | ‘ No. 925 OF 
| QUEEN-EMPRESS », BA SHIN awp rwooTHERS.- ~ +, E900 
Stone-throwing at a house—Indian Penel Code, section 336—summary trial- Noventek 
Byief statement of reasons. : _ ord. 


. Toconstitute an offence under section 236, Indian Penal Code, the fact that. 
human life or the personal safety of others was endangered, must be proved, It 
is not merely a question of the words “ rashly or negligently.” . 


. Where a case is tried summarily, the convicting Magistrate is bound to record 
a brief statement ‘of the reasons for his. conviction, and where the offence is- not 
one-which is. defined in the way in which, for example, the offence of theft is 
' defined, these reasons must include a statement of, facts sufficient primd facié to 
constitute the offence of which the Magistrate is about to convict, 

“Tue District- Magistrate has referred this case, which was a con- 
viction under. section 336; Indian Penal Code, for stone and bottle 
throwing, and-he asks that the conviction may be set aside or altered 
to a’conviction under section 504, Indian. Penal Code. Theconyicting 
Magistrate relics on the ruling in Queen-Empress v. Nga Myat Thin 
(page 426, Printed Judgments, 1898), while the District Magistrate con- 
siders that the decision printed at page g1, Selected Judgments, Queen- 
Empress y. Nga Tha Ku,is correct. As was pointed out in the case 
first above citéd: “In cases of stone-throwing, whether any offence 
at all has been committed or what offence has been committed, depends 

~ on the circumstances of each case.’ In the present case one bottle 

struck the house, one fell near the house, and astone was thrown 
which fell on the roof of the house, which the District Magistrate 

" says‘was no doubt an iron roof. No one was hurt, nor is there any 
evidence noted, or referred to, tending to show that there was any 
likelihood that any person would be hurt. The missiles are said to 

have been thrown “at the house.” ~ There is nothing to show that 
human life orthe personal safety of others was endangered, and 
these are facts which have to be proved. to constitute an offence 

under section 336. It is not merely a question, as the District 

“Magistrate appears to think, of the meaning of the words “ rashly or 
negligently.” Ifit were, and by virtue of the different rulings above 
cited, it appeared that different and inconsistent inferences could be 
drawn from the facts proved, thenthe latest ruling should be follow- 

. ed. There: can be no doubt, I think, that, if a person threw a heavy 
stone on an iron roofand there happened to be a glass sky-light of 
which he was ignorant and: about which he had not troubled himself- 
to find out, or there happenedto bea hole ina thatch roof, then in 
case the stone fell into the house and caused hurt, the person who 
threw itcould be convicted under section 336, Indian Penal Code, 
‘He might not have intended or known it to be likely that he would’ 
cause hurt, and in that case section 323 would not apply. It does’ 
not appear in the present case that there was any intention by 
insulting or provoking any person to cause that person to commit a 
‘breach -of the peace; and, further, as no doubt the stone-throwers in- 
tendéd to remain unseen and. unknown, it cannot be said that they 
- knew it to be likely that -the provocation would cause the occupant of 
the house to commit a breach of the peace, For these reasons 
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Gina Revision section 504, Indian -Penal Code, appears to me to be inapplicable to 
sd 935 of the circumstances of this case. 
peendlis - The question remains whether, because the evidence on the record 
Novenber does not.show that all the fa-ts necessary to constitute an offence 
+ ord. . under section 336, Indian Penal Code, exist, it is incumbent on this 
oni Court to set aside the convictions and sentences. It-has to be 
remembered that the case was tried summarily, but at the same time 
a convicting Magistrate is bound to record a brief statement of the 
reasons for his conviction, and, where the offence is nut one which is 
defined in the way in which, for example, the offence of theft is 
defined, these reasons must include a statement of facts sufficient 
primd facie to constitute the offence of which the Magistrate is about. 
to convict. The complainant was examined at some_ length before 
issue Of process, and, reading this statement with the judgment, the 
only material allegation is that on the occasion of a. marriage cere- 
mony, stones and bottles were thrown at the complainant’s house. 
There is no statement that any one could have been hurt or cx- 
dangered, The Magistrate has failed to observe the direction already 
cited to consider in each case the circumstances before coming toa 
conclusion as to whether an offence has been committed, and, if so, 
of what nature itis. He has simply, as he says, followed the ruling 
he cites; and, holding that an offence has been committed, decided 
that the offence fell under section 336, and not under section 504, 
Indian Penal Code. As the case has been brought to notice by the 
District Magistrate, it appears to me that] am bound, finding as! . 
do that no offence is disclosed in the statement of the reasons for 
conviction or inany other part ofthe record, to set aside the con- 
victions and sentences, and this is accordingly done. It is not td be 
understood from this order that under no circumstances could stone- 
throwing at a house be treated as an offence under section 504, Indian 
Penal Code, nor that the facts which might perhaps have been 
brought forward in this case, had the Magistrate thoroughly appreci- 
ated the ingredients necessary to be proved, could not have con- 
sittuted an offence under section 336, Indian Penal Code. A-retrial 
might be ordered in this case, but it has not been asked for by 
the District Magistrate, nor does it seem necessary or advisable to 
direct a retrial. | 





Before the Chief Fudge and Mr. Fustice Bigge. 
QUEEN-EMPRESS, v. NGA TUN anp NGA ON. 


Criminal Revision Myrder—Indian Penal Code, s. 302—Claim to benefit of Exception 1 to s. 300. 


nes LA iad A received several blows with a stick from B. A then ran into C’s house, ard 

ra meanwhile B wentinto D’s house and there gave uphis stick and clasp-knife, 

November A then came out of C’s house and being joined by his father E who inquired who 

rath. had beaten his son, both went into D’s house. The father E seized and held B 

rae TS and directed his son A to “doit ;” whereupon the latter unclasped a knife and 

2 ; oe B in the neck severing the jugular artery and causing almost instant 
jeath. 


Held—that A cannot claim thebenefit of the first exception to section 300 of the 
Indian Penal Cede, and that E must be taken to have aided and instigated the 
doing of the act done by 4 which amoupted to murder, - i. 


| 7 


‘Tue Additional Sessions Judge has set out the facts of the case in Criminal Revision 
his judgment. The.two accused persons, Nga Tun and Nga On, yaoi of 
_ were charged respectively with murder and abetment of murder. 
The: Additional Sessions Judge witheut detailing any reasons; found that November . 
“the facts as already stated clearly amount tc culpable homicide not ° 19th. 
“amounting to murder by accused No. 1, Nga Tun, and to abetment by — 
- “accused No. 2, Nga On, of the offence of causing hurt by a dangerous 
“weapon.’ The two accused have been called upon to show cause - 
against enhancement, and have submitted a statement which, however, 
mainly deals with the evidence. Nga Tun had received several blows ' 
with a stick from the deceased, Nga Po Hlaing. He then ran into 
Nga Pwin'shouse,and meanwhile Nga Po Hlaing went to Nga It’s 
house and there gave up his stick and a clasp knife. Nga Tun came 
out of Nga Pwin’s house and, being joined by his father Nga On 
who inquired who had beaten his son, both went into Nga It’s house. 
Nga On seized and held Nga Po Hlaing and directed his son, Nga 
Tun; to “do it’? ; whereupon the latter unclasped a knife and stab- 
bed Nga Po Hlaing in the neck, severing the jugular artery and 
causing almost instant death.- We do not see how, under the circum- 
stances, Nga Tun can claim the benefit of the first exception to section 
300, Indian Penal Code. It cannot be said if a man who escapes from 
a beating runs into another house, is joined by his father and points 
out his assailant, and then, at his father’s direction, stabs his assailant, 
after opening a clasp-knife, that he is deprived of the power of self- 
control by grave and sudden provocation. We cannot doubt that 
Nga Tun knew also that his act was so imminently dangerous that it 
must in all probability cause death; and we consider that he should 
have been convicted of murder, the offence with which he was charged 
under section 302, Indian Penal Code. As to Nga On, we think he 
must be taken to have: aided and instigated the doing of the act done 
by Nga Tun, which amounted to murder. There is nothing to show 
that Nga Tun bad any other weapon such as a stick or that Nga On 
intended his son merely to pommel Nga Po Hlaing with his fists. In 
the absence of any such idence “he must be held responsible for 
what Nga Tun actually did,—unfortunately not at all an unusual act— 
and, being present, he is to be deemed to have committed the offence 
of murder and liable to the punishment prescribed for that offence. 
Weaccordingly set aside the convictions and sentences passed on 
Nga Tun and Nga On under sections 304 and 324—114, respectively, and 
‘ find both accused persons guilty of the offence with which they stood 
charged, namely, of murder, section 302, Indian Penal Code, and we 
paeipre that Nga Tun and Nga On be each sentenced to transportation 
or life. 
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Before the Chief fudge, 


: RUD MULL v. RAM CHANDRO KHEMKA, © Criminal Revision. 
Sanction to prosecute under 3. 195, Criminal Procedure Code, in respect of evidence No. 943 of ~ 
iven tn Civil Procecdings—Reversai of order granting or refusing sanction, T900, 
herethe evidence asserted to be false is given ina Civil Court, application 4). 
for sanction to prosecute or for reversal of orders granting or refusing such sanc- November 
tion shoyld be dealt with by the Civil Courts alone. rgth. 
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Criminal Revision * Such siisticatiins spout be treated as Civil or Criminal Miscellaneous sppll 


No. 943 of 


F900. 


November 
I3th. * 


Criminal Reviston 
No. 916 of 


goo, 





November 
rth. 


—<— 
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-to be applied in defraying expenses properly 


cations, as the case may be, and not as Civil cr Criminal Appeals, 

THE Extra Assistant Commissioner, Akyab, acting on the Criminal 
side as a Magistrate, refused senction under section 195, Criminal 
Procedure Code, to prosecute under section 193, Indian Pénal Codc, 


in respect of evidence given on the Citoz/ side of his Court. The ~ 


Assistant’ Commissioner to whom appeals in Civil cases lie from the : 
above Court, heard an application against the Extra Assistant Com-- 


missioner’s order, treating the matter as a Crimina/ appeal, and granite 
ed sanction. 

The Sessions Judge on further application, treating the matter as 
a Criminal Miscellaneous case, revoked the sanction, t!:e Sessions 
Judge being the Court of Appeal both for Civil and Criminal cases 
from the Assistant Commissioner’s Court. 3 

Referring to the. first portion of the application now made to this 
Court, I fail tosee that the Sessions Judge has acted illegally. -.But 
I may remark that the applications should have been dealt with on 
the Civil side by all the authorites who have hitherto dealt with the 
case, because the evidence asserted to be false was given in a Civil 
Court ; and a further application for the reversal of the order made 
under. ‘section ig5, Criminal Procedure Code, should be treated as a 


Civil or Criminal. Miscellaneous application, asthe case may be, and 


not as a Civil or Criminal appeal. 
The application in this Court. is made in Criminal Revision, and, 


as the order of the Court it is asked to review was a Criminal one, this 


mode of application may be correct. Into the merits of the case it 


is needless to go, They have been considered by three seas OF . 


Magistrates already. The ap plication 1 is rejected. 


Before the C hisp Fudge. 
MAUD ALLY », QUEEN-EMPRESS. 
Mr. Bagramz =-for the applicant. 








Obstruction—Indian Penal Code, 5. £839—Measure of the fine. to be inflicted— 


Compensation—Criminal Procedure Code, s. $45. 


There mugt be proof cfsome particular case of obstruction before a prosecution “8 


under section483, Indian Penal Code, can be successful. A mere general allega- 


tion that a certain act committed has caused obstruction, but -no evidence that 


some particular person or thing has been obstructed is not sufficient, 

A fine should be calculated. according to the nature of-the offence and the means 
of he offender, and not accord! ing tothe expenses which the complainant may 
reasonably or unreasonably incur on matters in some way connected with the 
offence. 

Compensation awarded under section pao Criminal Procedure Code, is meant 

incurred in the prosecution. 

THE gist of the offence of which the applicant has been convicted 
under section 283, Indian Penal Code, is that obstruction must be 
caused to some person in a public way. There is in evidence merely'a 
general allegation that the accused has, by erecting two posts, made 
it impossib:e for carts to pass along the alleged road, but there’is no 
evidence that any particular cart or person has been obstructed; 


4 


-and this.is a. point which. must’ be proved. It is unnecessary to. go" 
-into,the further question whether. the way n aaeetion was proved to 
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be, asis alleged, a Public cart-wey. The learned coutisel has cited Criminal Revision 
in support of his application for revision the following ie - No, 916 of 
of other Courts: Calcutta L. R., 462, I- L. R. Madras, 235, L L. R. Nétonber 
XXV Calcutta, 275, and they clearly lay down the necessity for prov- | Tek 

ing a particular case of obstruction before a prosecution under section sami 

$83 for causing obstruction can be successful. The conviction aufti 

-sentence passed on Nga Waing are set aside and the fine must be 

refunded. J am not aware of any authority for taking “ as the measure 

“ of the fine to be inflicted,” the expenses the ywathugyi and other 

villagers have incurred “in one. way and another in getting the 

“ obstruction removed.” The Magistrate accepted the statement of the 

ywathugyt, not in evidence, that they had “in one way or another” 

spent Rs. 45, and therefore fined the accused Rs. 50. The fine should 

be calculated according to the nature of the offence and the means of 
‘the offender, and net according to the expenses the complainant may 

reasonably or unreasonably incur on mattersin some way connected 

with the offence. The Magistrate awarded the whole fine of Rs. 50 

to the complainant. Section 545, Criminal Procedure Code} permits 

the Magistrate to order the whole or part of the fine recovered to be 

applied (#) in defraying expenses properly incurred in the prosecution: 

but in this case the Magistrate made no effort to ascertain what expen- 

ses actually were incurred in this prosecution, or whether they were fro- 

perly incurred. 

4 . : | 
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_.. Before the Chief Fudge. : FF No. 369 of 
QUEEN EMPRESS » NGA LU GYI AnD SEVEN OTHERs, | 1900. 

Burma Gambling Act—Care required of Magistrates to follow proper procedure, Hesemier 
There is great danger that the gambling law as it stands may be made a means | auras 


by unscrupulous persons of harassing and oppressing persons on charges of gam 
bling. Maslatrates should be careful to see that precautions are used to avoid 
unnecessary hardship and to follow strictly the procedure laid down by law. 

THE Magistrate’s order shows that he issued warrants for the arrest 
of persons accused on complaint of gambling, sections 11 and 12 
Burma Gambling Act. The Magistrate recorded no reasons for issuing 
a warrant instead of a summons (section 90 Criminal Procedure Code). 
He did not examine the complainant as he should have done (section 
200, Criminal Procedure Code), When the case came on trial, the 
Magistrate found that “there is not a particle of evidence to show 
“ that Nga Lu Gyi kept a common gaming house on the alleged nights. 
“ T must therefore acquit the accused.” | 

Had the Magistrate examined the informer, who was a sergeant 
of police and named himself as a witness, it appears that the Magistrate 
would have found that the informer, at any rate, could not give evidence 
in support of the charge and he woula then have dismissed the com- 
plaints, or have ordered, or made further inquiry, before harassing the 
accused persons by having them arrested and made to attend ‘Court, 
some of them twice. Even if the Magistrate erroneously thought that 
an information by a police officer in a gambling case was a police report 
within the meaning of section rg0 (z) (4), he should have been more 
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Criminal Revision Careful than he. was in issuing any process, as it was clear that there 
No. 369 of had been no investigation of the case by the police since they had no 





Z No ean power to. investigate a non-cognizable offence. There is great danger 
‘ag7d, . that the gambling law as it stauds may be made a means by unscruou- 
— lous persons of harassing and oppressing persons on charges of gambling: 
and Magistrates should be careful to see that precautions are used: 
to avoid unnecessary hardship, and to follow strictly the procedure . 
laid down by law. | ; 
Special Civil Before the Chief Fudge and Mr. Fustice Birks. 
a a bar MAUNG HMU». MAUNG PO;THIN. ~ ee 
eee Mr. £. A. Villa—for the appellant. 1 Colonel Parrot—for the respondent. 
November Buddhist Law—Title of eldest son who has obtained his one-fourth share to 
26th, share thereafter in the remainder of the estate. 


aa There is no authority for thinking that an eldest son, after having taken fis one- 
fourth share of the estate of his deceased father, retains any right to a further 
future partition of, or any right in, the remainder of the estate except the right of 
pre-emption incase of sale by the remaining co-heirs. In such aclaim for pre- 
emption the co-heirs would have to be made defendants or joined as plaintiffs, 


~. Ma On and others vy. Ko Shwe O and others, S. ]. 378; Ma Newe v. Lu Bu 
and another, S. J. 76; Maung Shwe Nyun and others v. Ma So and another, 
and U. B.R., p. 97 of 1900; cited. 

The plaintiff-respondent Maung Po Thin is the eldest son of Maung 
Kaing and Ma Seik Gaung, both now deceased. On the death of his. . 
father which occurred in 1256 B.E., Maung Po Thin sued his mother 
for a fourth share of the estate and obtained it. This is not denied. 
The mother and one son subsequently mortgaged the land now in. dis- 
pute ; and ultimately, after the mother’s death, it was sold by the 
second son, apparently with the consent of the two youngest children, 
toone Maung Hmv. The defendant-appellant Maung Po Thin now. 
sues Maung Hmu to redeem the land alleged to have been purchased | 
outright by the latter on payment to Maung Hmu of the original sum 
for which the land was mortgaged by Ma Seik Gaung and Maung Tun 
Win. her younger son. | 

The Court of First Instance in the judgment states that plaintiff 
sued to enforce a right of pre-emption, but this is not quite correct. In 
the plaint plaintiff made no mention of a sale of the land, and, as already 
ststed, he sued to be allowed to redeem. The Judge, however, decided 
that plaintiff Maung Po Thin had already obtained his sharein the 
estate of Maung Kaing on the death of the latter, and that the remainder 
of the property vested in the surviving parent Ma Seik Gaung for her- 
self and the younger children, 

The Judge further held that the disposal of the Jand, which was _ 
part of the ancestral property, first by Ma Seik Gaung with the apparent 
consent of her remaining children during her lifetime, and subsequently 
by Maung Tun Win with the consent of the other two younger children, 
was valid and could not be disturbed by Maung Thin, who has admit- 
tedly got his share on lis father’s death. The Judge relied on Special 

‘Court ruling Ma Qn and others vy, Ko Shwe QO and others (S.J. 
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* The Lower Appellate Court held that the Court of First Instance 


was wrong in thinking that plaintiff had lost his right to share in un- - 


divided ancestral property merely becasse he had obtained a one-fourth 
share as the eldest son, Undivided ancestral property, the Judge re- 
marked, is to be kept in the family as much as possible, the chief prin- 
ciple being that alienation to strangers is always to be avoided as long 
- as the heirs and co-heirs have the power to keep the property amongst- 


themselves. Evén when ancestral property has passed into the hands” 


of strangers the heirs of the origina! stock still retain the right of pre- 
emption ‘(see Mi Te v. Po Maung,S.J.p. 41, Nga Myaing ve Mi 
Raw} S. J..po30, Ma Ngwe v. Lu £u, S. J., p. 76).” - 


The Judge'also held the sale to be invalid because made by Maung’ _ 


Tun Win alone. Even had all three younger children joined in the 
sale, the Jand would, the Judge said, have to be offered for sale to 
‘appellant first before itcould be sold to a stranger, Redemption was 
allowed. | 

The appeal in this Court is based on the following grounds :— 

(2) that plaintiff having got his quarter share in the estate is 

| no longer a co-heir and is not entitled to pre-emption ; 

(4) that as the property was made over to the appellant 
(defendant) for the maintenance of the-remaining heirs, 
the respondent (plaintiff) had no right of pre-emption; __ 

(c) that the remaining heirs-were not bound to offer the pro- 


perty to the plaintiff-respondent before making it over to. 


- appellant ; 


(2) that the validity of the sale was irrelevant to the question | 


in Issue. 

The main question is whether plaintiff having taken his one-fourth 
share is still a co-heir to the remainder of the estate of Maung Kaing, 
and on this point we agree with the Judge of the Court of First Instance. 
_ Plaintiff claimed a partition on the death of his father, as he, the eldest 
son, was entitled to do, and he obtained it. From the ruling already 


cited (S.J. p: 378) and from the authorities quoted in Chapter - 


VI, section 30 of the Digest of Buddhist Law, it appears that this is a 
real partition of the estate, and there is no authority for thinking that 


the eldest son, after taking his one-fourth share, retains any right toa _ 


further future partition or any right in the remainder of the estate, ex- 
cept the right of pre-emption in case of sale by the remaining co-heirs, 
that is, in this case, by the mother and younger children (see Ma 
Newe v. Lu Bu, p. 765. J., Maung Shwe Nyun and others v. Ma So 
and another, U. B. R., p.97 of 1900). Insucha claim for pre-emption 
the co-heirs would have to be made defendants or joined as.plaintiffs, 
Again, to set aside the mortgage or the sale as made without consent 
of all the three younger children these younger children should be 
made parties to the suit The suit was not for pre-emption nor to set 
‘aside the sale, and, as the co-heirs were not made parties in any way 
to this suit, claims to pre-emption or annulm:nt of the sale cannot now 
be dealt with. No suggestion has heen made by the learned Adva- 
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cates engaged in the appeal that the suit should be remanded for par- 


. ties to be added and for these matters to be dealt with and decided. - 


The suit is one to redeem mortgaged land, and, treating the land for 
oses of this suit as mortgaged land, it appears that the mother 
and children had aright to mortgage land, without plaintiff's consent, 
hehaving ceased, when the partition he claimed was effected, to be a 
co-heir in the remaining property, and that he has no right to redeem, , 
It is.very possible that before selling the land after the death, of - the 
mother, the co-heirs should have given plaintiff as one previously in- 
terested in the ancestral property the option of redemption or pur- 
Chase ( see Ma Newe v. Lu Bu and sander. S. J. p. 76), and it is pos- 
sible, if this sale was secret, or was-invalid for want of consent of el] 
the co-heirs, and if plaintiff could be said to have promptly asserted 
his claim to pre-emption, that he could still enforce the right against 
his brothers and sisters and the defendant, but, as already stated, this 
matter cannot in the suit as constituted now be determined. In case 
a suit for pre-emption in respect of the sale to Maung Hmu, the de- 
fendant, failed, it is still possible that in case Maung Hmu wished to 
sell, the plaintiff could claim pre-emption. But plaintiff's rights in the 


‘property in dispute are at present only those which surviveto him as 


a member of the family formerly interested in the ancestral pro 
of which this is part. He cannot, after the partition he obtained, claim 
the status of a co-heir of the land in question. 

The suit must be dismissed with costs. 


Before the Chief Fudge. . 2 
QUEEN-EMPRESS v, NGA PO MYA. 


Exposing person to insult a woman—Obscene act done ina public place—Deuble ~ 


conviction—Indian Penal Code, ss. 294—f00, s. 72. a 

Where the accused erpanee his person with intent to insult a'woman, and ‘that 
obscene act done in a public place caused annoyance to others, jit 

_Held,—that -although the act falls under sections 509 and 294 of the Indian — 
Penal Code,-only one conviction and sentence should be passed, 

_ INthis case all that the evidence proved against accused was that 
while under the influence of liquor he exposed his person with intent 
toinsult a woman, and that that obscene act done ina public place. 
caused annoyance to others. The question is whether the Magistrate 
was right in convicting the accused and separately sentencing him 
under section 294 and section 509 Indian Penal Code. The evidence 
does not show that the accused committed any additional or separate 
offence under section 294 when subsequently lying in the road. There 
was, therefore, only one act. It is true this act falls within both. sec- 
tions, but there was only one act and the first proviso of section 71 
Indian Penal Code, applies to the case. a 
_ The conviction and sentence under section 509 are set aside. The 
sentence of one month’s rigorous imprisonment under section 294 
Indian Penal Code, appears to have been unnecessarily severe. | 
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Before the-Chief Fudve. . Criminal Revision 
-QUEEN-EMPRESS 2 NGA PO KYE. % sro of. 
, Whipping—Postponement of sentence of—Accused under sentence of imprison ‘December 
. mentin another case—Criminal Procedure Code, ss. 390, 391 (1). , 4th. 
"A Mazistrate postponed a sentence of whipping only passed in one trial until —- 
- ‘the expiry of a sentence of six months’ imprisonment passed In another trial. 
The direction .contained in s. 390 Criminal Procedure Code, that when the ace 
cused is sentenced to whipping only, the sentence of whipping shall be executed at 
such place and time as the Court may direct, is intended for the case where the 
accused is‘not already under another sentence of, or is not at the same time 
‘sentenced: to, imprisonment. 
When the accused is under sentence of imprisonment in anothét case the 
“Magistrate should, when passing the crder required by s. 390, follow the analogy of 
s. 391 (1) asfar asmay.be. Topostpone the whipping tothe end of a considerable 
term of imprisonment is illegal. ¢ 
THe ast class Magistrate convicted the accused under section 380, 
Indian Penal Code, and sentenced him to suffer a whipping, which‘he 
_. directed should be inflicted on the expiry of a term of six months’ 
rigorous imprisonment to which this same accttsed had been sen- 
_ tenced in another case. . . 
_ No doubt the Magistrate thought he was acting in accordance with 
the provisions of section 390 Criminal Procedure Code, which states 
that when the accused is sentenced to whipping only, the sentence 
shall be executed at such place and time as the Court may direct. 
This direction is intended for the case when the accused is not already 
under another sentence, and is not at the same time sentenced to im- 
-Drisonment. When he isalso sentenced to imprisonment, section 391 
Criminal Procedure Code is applicable; and, when the accused is 
under sentence of imprisonment in another case, the Magistrate should, 
when passing the order required by section 390, follow the analogy of 
section 391 (7) as far as may be, | 
-_ To postpone the whipping to the end of a considerable term of im- 
“prisonment is illegal. In the present cage, the sentence of whipping 
not being appealable, a proper direction would have been that the 
whipping should be inflicted as soon as practicable in the jail in which 
the sentence of imprisonment was being or was to be carried out. 
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Before Mr. Fustice Fox. . Clot! Second 
AHMED ALLY v. MAUNG SHWE THIN anp MA SHWE MA, Appeal 


. pias Burjorjee and Dantra—for ap- | Mr, G. B, Dawson—for respondents. eee Ff 
ant, ; ’ : 
Sale in execution af decree—Title of purchaser=Stvanger whose priee is sold vaesiet 
behind his back without authority—Suit to set sale aside<=[ndian Limitation Act, oe 
_ Schedule Il, Division f, Article 12 (a). | 
Tf property put up for sale in execution of a dectee is rot itt fact the property of 
’ the judgment-debtor, the sale dces not affect the rights of the real owner in any 
way. The .confiritation of a sale under section 312 Civil Procedure Code is 
only “as' regards the parties to the suit and the purchaser.” 


' ... .No title is guaranteed to the pufchaser at an execution’sale béyond that he shall 

_ (havé the rights and interests inthe property which belong to the judgment-debtor, 

- or in other words, thatthe judgment-debtor shall not recover back the ropetty— 
_ Sowdamini Chowdhrain y. Krishna Kishor, 4 B, La R, F, B,, 11 foliowed. | 
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. Givil Second A stranger whose property is sold behind his back without any authority does 
Appeal not nced to have the sale set aside at all. Even if he dcesseek to have it set aside, 
‘No. 12 of ~ Article 12 (a) of the 1st Division of the 2nd Schedule to the Indian Limitation 
2900... ° Act, 1877, does not apply. - . os ie 
December | Parekh Ranchor v. Bai Vakhat, 1. L. R., 11 Bom., 119, and Narasimha Natdu v. 
roth. Ramasami, I. L. R., 18 Mad., 478, followed. ‘ Se = 


THE suit out of which this appeal arises was one for possession of * 
land between owners of two adjoining plots and the dispute, in effect, 
. was as*to which of the plots the dispuled. land rightly formed ‘part of 
_ The plaintiff had bought his plot from one Nga Lan Ba: the defend-. 
ant had bought his plot from a person referred to as Moulvie, who had 
bought it at a’ sale in execution of a decree against Banya, obtained 
by one Maud Ally. 3 


The original Court found that the disputed piece fell within the plot 
owned at one time by Nga Lan Ba, and accordingly gave the plaintiff 
a decree for possession, ‘The Lower- Appellate Court held that the 
only point to be decided was whether the disputed piece was included 
in the land sold by the Court in execution of the decree against Banya, 
and that Nga Lan Ba not having made any application to set aside the 
sale, and no suit having been brought within a year from the confirma- 
tion of the sale, the present suit was barred by Article 12 (a) of the 
rst Division of the 2nd Schedule tothe Indian Limitation Act, 1877. 

In my judgment this decision was erroneous. Nga Lan Ba was not 
a party to the suit in execution of the decree in which the property 
was sold, or purported to have been sold: if he had been aware thata 
portion of his property was included in the property attached as being 
Banya’s property, he might, no doubt, have preferred a claim or ob- 
jection under section 278 of the Code, and after the sale he might have 
applied to have the sale set aside under section 311 of the Code, but 
he was not bound to take either step, and it certainly would not have 
been wise for him to have applied under- section 311 in view of the 
limited grounds to which an application under that section is confined 
which grounds would have been inapplicable to the cass. 

If any portion of the property put up for sale was not in fact the 
property of the judgment-debtor, the sale did not affect the rights of 
the real owner ofthat portionin any way. The confirmation of asale 
under section 312 is only ‘as regards the parties to the suit and the 
* purchaser.” Mis te is Me 

Notitle is guaranteed to the purchaser at an execution sale beyond 
that he shall have the rights and interests in the property which belong 
to the judgment-debtor, or in other words that the judgment-debior 
shall not recover back the land,—Sowdaminit Chowdhrain v. Krishna 
Kishor, 4 B. L. R., F. B., 11. Although in the case of Saryanna v.. 
Durgt, 1.L. R.,7 Mad., 258, it was held that a suit by the rightful 
owner of property to recover property which had been improperly 
sold at a Court sale was barred by limitation, because it was not 
brought, within a year from the date of confirmation of the sale, this 
decision was doubtea in a subsequent case (Narasimha Naidu v. 
Ramasami, \.L.R., 478) in the same High Court, and I agree with the 
learned Judges in this latter case that a stranger, whose property is 
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sold behind his back without ay authority, does not need to have 
the sale set aside at all ; and further that even if he does seek to have 
it set aside, the reasoning in the’ case of Parekh Ranchor v. Bat 
Vakhat, |, L.R. 11 Bom., 119, leading to tke conclusion that the 
-article of the 2nd Schedule to the Limitation Act above referred to 
does not apply is correct. 
In that case the learned Judges say at page 123: ‘‘ The Subordinate 
“ Judge has, in our opinion, wrongly applied Article 12, clause (a) of | 
Schedule II of Act AV of 1877 tothe case ; for though the plaintiff 
Seeks to set aside a sale in execution of a decree, he does so, not as one 
“who would. have been bound by the sale, if the suit had not been 
* brought—but in order to obtain a declaration that he is not bound by 
“it. The rulein Article 12, clause (2) of Schedule II of the Act is the 
“ same as in clause (3) of section 1 of Act XIV of 1859, upon which a 
‘strict construction was put by Sir R. Couch in Lalchaund v. Sakaram 
‘*s Bom. H.C. Rep,, A. C.J., 139. It was there held. that the con- 


“cluding words of clause (3), namely ‘the period of one year from the 


* date at such sale was confirmed or would otherwise have become final 
“and conclusive, if no such suit had been brought’ are inapplicable to 
‘a suit where a dispossession is the cause of action, which may not have- 
“taken place till some time after the confirmation of sale. ‘They 
seem,’ Sir R. Couch said, ‘to refer to a suit by a party to the suit 
“in which the execution issued or by the purchaser, who are bound by 
‘the confirmation of the sale, and mot to a suit by a person not bound 
‘dy dt.’ And a similar construction must, we think, be put on the pre- 
“sent Act. The policy of the Legislature requires that a person who 
‘has once commeaced to litigate should carry his litigation to an end 
“within a reasonable time. If this be the reason for the one-year rule, 
it applies as well to one who connects himself with litigation either by 
“intervention to prevent the sale of property under an attachment, or 
‘S by. becoming a purchaser of property sold in execution, as toa party 
“tothe litigation. It has no necessary application toa person who has 
‘not beén connected in any such way with litigation.” © 

_ Nga Lan Ba was not connected in any way with the litigation be- 
tween Maud Ally and Banya, and therefore if he really owned the 
property now in dispute, his right to it was not in any way affected by 
anything done in the course of that litigation. I set aside the decree 
of the Lower Appellate Court, and remand the case to the Distric 
Court for decision upon the issue whether the land was the property 
of Nga Lan Ba through whom the plaintiff claims title. The detend- 


_ antmust pay the plaintiff's costs of this appeal. 


Before the Chief Fudge. 
QUEEN-EMPRESS »v. HAMZA. 
: Theft— Robbery—Same’ offence—Whipping Act, s, 5, 
Robbery, although it sometimes includes theft, must be considered a distinct 
offence from theft, be purposes of the Whipping Act. 
THE accused, who had previously been convicted of theft, section 
379, and of house-breaking, section 457, I.P.C., was at this trial con- 
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Criminal Revision victed of robbery, section 392, I. Ps C., and was sentenced by the 
No. 507 0f Magistrate to whipping in addition to imprisonment, The District 


I 900. 
5th. 


Magistrates in revision remarkedgthat “the sentence was suitable.” 

The Additional Sessions Judge, in appeal, reduced the sentence of 

imprisonment, but maintained the whipping. . . 

The sentence of whipping in addition to imprisonment was illegal. — 

It may be presumed that the Magistrate thought the sentence of whip- 

ping was legalised by section 3 of the Whipping Act, This section 


*runs; “Whoever, having been previously convicted of any one of the 


“‘ offences specified in the last preceding section, shall again be convict- 
“ed of the same offence, or of any offence included in the sarfe group of 
“ offences, may be punished with whipping in lieu of or in addition to - 


_ “any other punishment,” etc. The present conviction was for robbery 


section 392, Indian Penal Code, and this offence is not mentioned ir 
section 2 of the Whipping Act: but robbery includes theft or extortion, 


and, on this ground, probably, the Magistrate, the District Magistrate 


and the Additional Sessions Judge considered the sentence to be legal. 
There can, | think, be no doubt that robbery, although it sometimes in- 
cludes theft, must be considered a distinct offence from theft, and theft 
from robbery. An offence denotes a thing made punishable by law, and 
as the punishments for theft and robbery are different, they cannot be 
treated as the same offence. It is quite clear that in Group A of sec- 
tion 2, theft as a clerk or servant which is ordinary theft p/us certain 
circumstances is not regarded as the same offence as theft. The word- . 
ing of section 3 is sufficient toshow this. 1 have had occasion to draw © 


‘ attention to several illegal sentences of reas lately. Magistrates _ 
y: 


should be careful to interpret the law strict! he sentence of wuip- * 
ping has no doubt been suffered, and that of imprisonment was con- 
siderably reduced by the Additional Sessions Judge. It is not neces- 
sary to interfere further. 


Criminal Revision . Before the Chief Fudge. 


No, 711 of 
1900, 

December 
18th. 


——$<—= 


QUEEN-EMPRESS 0. NGA AUNGNYUN & 24 oTHErs, 

ott Fight between two opposing parties—Common object—Sepa: ‘ytals—— 
eee Prosiuck Cotatads Procedure Codie 233: els sia 
A fight between two parties cannot be properly described as being the *same- 
transaction,” 

Queen-Empress v. Chandra Bhuiya, 1. L. R. 20 Cal. §37, followed. 

Where therefore the accused who formed parts of two bands of different villages 
were tried together and convicted of the offence of rioting armed with a deadly 
"Held, —that as the two opposing bands had not the samé¢ common object disiinct 
‘offences were committed and separate trials were necessary. vt 

THE accused, who formed parts of two bands of different villages, 
were tried and convicted together under section 148, Indian Penal Code. . 
The trial appears to have been irregular, because by the definitions in 
sections 141 and 146, 2 common object is required for the offence of 
rioting. Here there were two common objects. The two opposing 
bands cannot be saidto have had the same common object. Distinct 
offences were Committed, and under the provisidns of section 233, 
Criminal Procedure Code, separate trials were necesszry unless the . 
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exceptions set out in. sections 434, 235, 236 and 239 applied to these Criminal Revision 





offences. . _ No. 711 of 
Probably the ‘section of the Code which would be cited by the Magis- D I qe. 
trate in support of his procedure is section 239, Criminal Procedure Code,, 9 “sayy”: 
| Suppo P ~h rth 
But a fight aaween two parties cannot be properly described as being RES 
the “same transaction” (see lL. R., XX Cal., 537, Queen-Empress 
v. Chandra Bhutya and others). 
. . The accused could all legally have been tried together for an offence 
under section 160 Griminal-Procedure-Code.4 pp ¢ a se 
Before Mr. Fustice Birks. | Criminal Appeal 
NGA SHWE THAW inp NGA SHWE PAW 2. QUEEN-EMPRESS, / No. aS 
Concurrent sentences—Aggregate sentence—Criminal Procedure Code, s. ‘ " 
Where an accused wan Sentenced in one trial to undergo 3 years’ Horns : serial 
prisonment under section 380, Indian Penal Code, and 2 years under section 215 of lait 
the same Code, both sentences having been ordered to run concurrently, edt 
Held,—that in considering the question whether an appeal from such sentences 
lies to the Chief Court or to the Court of Session, the real test is the maximum: 
period of oa Netrpei that can be undergone under agiven judgment, and that 
in this case the maximum period being 3 years, the appeal lay not to the Chief Court 
but to the Court of Sésion. 7 
: Nga Uv. Queen-Empress, P. ]., 268, referred to, F 
THE accused in this case has been sentenced in one trial to under- 
go three years’ rigorous imprisonment under section 380, Penal Code, 
and two years under section 2:5 of the same Code. ‘The question is 
whether the appeal lies to the Sessions Judge or to this Court as the 
sentences have been ordered to run concurrently. I am of opinion 
that the real test is what isthe maximum period of imprisonment 
that can be undergone under a given judgment. In this case the 
maximum period is three years. The word “aggregate” in section 
35 (3), Criminal Procedure Code, can hardly refer to sentences ordered 
to run concurrently. (Vga Uv. Queen-Empress, 268, P. F.) The 
ruling relied on by the Sessions Judge was given under the old Code of .- 
1882 when it was not permissible to make sentences run concurrently. 
The Sessions Judge would not be able, on appeal, to order the sentences 
to run consecutively as this would be to enhance the sentence, The 
appeal in my opinion lies to the Sessions Judge and will be returned 
for disposal accordingly. he 
Before Mr. Fustice Lox. Criminal Appeal 
NGA TUN THA v. QUEEN-EMPRESS. No. 8 of 1901 
Power to fine under s, 75, Indian Penal Code—"Sentence of imprisonment exceeds ies iad 
ing four years’ —Substantive sentence of imprisonment—Criminal Proce- ia 


dure Code, s. 408, provisio clause (6). ; 

Section 75, Indian Penal Code, contains no power to fine for an offence punish- 
able under Chapter XII or Chapter XVII when such offence is committed after a 
previous conviction of an offence’ punishable under one of those chapters, 

The words “sentence of imprisonment exceeding four years” in clause (4) of the 
proviso to section 408 Criminal Procedure Code, must be taken to mean the substan- 
tive sentence of imprisonment apart from any sentence of fine or imprisonment in, 
default of payment of the fine, Cicesh-Riatrest v. Shumshey Khan, 1, L R., 6 Cal. 
624, followed. : - * 

THE appellant in this case was convicted by the District Magistrate 
of Hanthawaddy of an offence punishable under section 379 of the 
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Crintinal Appeal: Indian Penal Code, and liab'e to punishment for the offence under sec- 
No, 8 of 1901, tion. 75-~ 


Fanuary In exercise of powers under eectiog 30 of the Code of Criminal Pro- . 
‘bar - cedure, the Magistrate passed a stricence of four years’ rigorous im- 


prisonment and fine of Rs. 50, or in default of payment of such fine a 
further term of six months’ rigorous imprisonment. 

As the case is before me, ] will deal with it first in the exercise of © 
revisional powers, and I hold that the sentence of fine.and imprison- 
ment in default was illegal. 

No doubt in the case of conviction of an offence punishable under 

section 379, the sentence may include both imprisonment and fine, but 
the Magistrate in this case acted so far as the sentence went un- 
der section 75, and this section contains no power to fine for an of- 
fence punishable under Chapter XII or Chapter X VIII when such offence 
is committed after a previous conviction of an offence punishable un- 
der one of those chapters. 

+ accordingly set aside the sentence of fine and imprisonment in 
default. . 

The sentence which stands is one of four years’ rigorous imprison- 

ment, and an appeal against that lies to the Sessions Court and not to 

* this Court under clause (4) of the proviso to section 408 of the Code 
of Criminal Procedure. Even if the sentence of fine had been legal, 
I am of opinion that the appeal would have lain to the Sessions Court,. 
because the words “sentence of imprisonment exceeding four years ” 
must, I think, be taken to.mean the substantive sentence of imprison- 
ment apart from any sentence of fine or imprisonment in default of 
permet of the fine. See Ampress v. Shumsher Khan, 1.L.R., 6 
val,, 624. 

Let a of this order be sent to the District Magistrate with his 
‘proceedings, and the petition of appeal be returned to the Super- 
intendent of the Jail, with a copy of this order, and a request that he 
will inform the appellant that the appeal is not admitted by this Court — 
for the reasons given in the order, and that any appeal he wishes to 
make should be made to the Sessions Court. 





LPsinal Revision Before the Chief Fudge. 
Vo. 192-6—C of QUEEN-EMPRESS v. NGA SHWE E anp Four oruers.* 
oo ot ages Information laid by Police officer—Complatnt—Burma Gaming Act, sSuIl, 12, 
J ers sf i ' id Criminal Procedure Code, ss. 4, FQO. ’ 4 ‘ B: - 
© Police report” means a report made by a police officer tthder Chapter SEV of 
gap 


the Code of Criminal Procedure in a case which he isvauthorized to.investigate... 
An information laid by a police officer of ganibling contrary to%segfions 11.and 
12 of the Burma Gaming Act, not pene a, police report in the ‘sense inyyhich 
this term is used in se¢tion 4 or section 1906 of The Criminal cedure Cod& shetld 
be treated as a ‘complaint, “Phe.complaihant should be ekamifid, and if necessary * 
action should be takerfunder section 202 Criminal Procedtre Code, bajore issue of 
process. . 1. 4 e os cr as 
THIS is ope of a typefof case now ..becam'e-tommon padés the new — 
Gambling Act. An information ‘was laid. by a police*9fficér of gambling 
contrary tosectiens i1 and 12 of the=%Aic ,and the Magistrate without 











* Over-ruled by King-Emperor v. Po Thin sia Li B. R., 146, 
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examining the police officer as a contplathudtt, or = ins Criminal Loess: 


quiry of any kind, issued summons. Thes-charge wag™m it~ proved and WN. pe of 
gor. 


accused were acquitted. The informafion was_not a ice goutin in Pansy 


the sense in which this term is ised ‘in® section, aor section rimi- . “ ath. 
nal Procedure Code. Police. report’ mean get made By a police Sas 
officer under Chapter’ X|Virga ‘case he’is “authorised to investigate. 
The information should be treated. as’ a. complaint and the complain- 


ant should be, examined; and, if pecessaryy ‘action., _shinld be‘ taken 
under section 203%. €riminal Procedure Code, kefpre issue of process. 
To act as the’ es has-“done dixthis and «several other similar 
cases is to pat into the Jyinds of unscrupulous persons apower of | 
harassing, annoying, and extorting money from innocent persons, Ke- 
wards are given in these cases and the temptation to lodge false infor- 





mation 1s the refore increased, 2 
Before the Chief Fudge, coeninel Revision 
QUEEN-EMPRESS snp MAUNG SHWE LON o, - 96 Og Fee, 
MAUNG GALE. Sanecary 
Power of Magistrate to refer a case for trial by village oe Criminal , 16th, 
Proceduve Code, 5. 192. fj te 


- A Magistrate has no power to refer a case for trial by a headman of a village, 
His powers of transfer under section 192 Criminal Procedure Code, permit of refe- 
rence toa subordinate Magistrate, Buta village headman is nota Magistrate 


under the Code, . | 
A WRITTEN complaint was made to the Subdivisional Magistrate of 


offences under sections 324, 504, 109, Indian Penal Code. . 

‘Without examining the complainant the Magistrate, on the 8th 
December 1goo, referred the case tothe headman for disposal. It 
appeared then that the headman was related to-the persons concerned; 
and on the 10th December the Subdivisional Magistrate examined the 
complainant and ordered summons to issue for an offence under sec- 
tion 323 Indian Penal Code, and proceeded to try the case himself, 
He simply erased his previous order. He should, supposing he had 
the power to transfer or withdraw the case, have recorded anorder 
withdrawing the case for trial by himself. The Magistrate had, how- | 
" ever, no power to refer the case for trial by a headman, . His powers 
of transfer under section 192 Criminal Procedure Code, permit of re- 
ference to a Subordinate Magistrate ; and a village headman is not a 
Magistrate under the Code. Further, the complaint was on the face 
of it one regarding an offence under section 324 Indian Penal Code, 
and a headman has, so far as I can ascertain, no authority to try such 
an offence, 

‘There is no need to do more than point out these errors of law. 


Before: tie Chief Fudge. 42 Criminal Revision © 
QUEEN-EMPRES: IGA SAW anp FIVE OTHERS,*’ No. ee of . 
Written information by police: Scor—Polic Report~Criminal Procedure Code . 
$s. 190— Being found2n fommon gaming house—HAHouse not entered under 76th, J 
eines rsons made witnesses—Lurma Gaming Act, s. 8. — = iia 
A written informatior *Biven by a police officer not himself a witness, who is not 
eXamined asa complainant, is not a “police report” such as is meant in-section 


——o 


* Pro, tanto over-ruled by King-Emperor v, Po Thin, aL, B, R,; 146. - 


*~ 
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Criminal ‘Revision 190 Criminal Procedure-Code, “The police ‘report’ isa report made by a police 
No,. 2io-ra—C ' of Officer in a case which he may investigate under Chapter XIV, 


rgor Where a Magistrate at once issued process on a mere written information of this 

Fanuary kind, and the evidence offered being insvfficient, on the application of the police 
16th made two of the persons accused witnesses in the trial of an offence under section 
— 10 of the Burma | ing Act, 


Held,—that the provisions of sections 8 of that Act can be applied only to cases in 
which a house or place has been entered under a warrant issued by a duly em- 
powered Magistrate or the District Superintendent of Police under section 6. 

THIS case of gambling, section 10 of the Burma Ganibling Act, was © 
taken oP by the rst class Magistrate on a written information given — 
by a police officer, not himself a witness. He was, not examined as a- 
complainant nor was any inquiry made& under ection 202, Crimi- 
nal Procedure Code, but the Magistrate at ogce IS8sued process on 
this mere information. The Magistrate was lenrnwe to act. 

- under section 190 (7) fc), nOg.did.-he do so. If ha had, then, of course, 
section 191, Criminal Procedtiré Code, Would have applied. An in-- 
formation of this kind is not'a police i t such as is meant in sec- 
tion 190 Criminal Progediire Code. Ths olice report is a report. 
made bya police offices in acasé which he may inyestigate under 
Chapter XIV. AL ‘a: be 

Often these cages'are brought out of spite, or falsely in hope of re- 
ward, and. a»,Magistrate shotfid be careful before he issues process. 
compelling’atfendance of, “Sons accused, or he frequently causes 









unnecessary harassment fo ‘Wyhocent persons, and facilitates oppres- 
sion and extortion-by unscrupulous persons. ‘ 
In the present cage ithe evidence offered being insufficient, the 


Magistrate, “ on the;application of the police,’’ made two of the accused 
persons nda. Baer gr Wer illegal. Section 337 of the Code has no 
application to’a.ease of this kind: and section 8 of the Gambling Act, 
under which the Magistrate informs me he acted, applies only to cases 
in which a house or place has been entered under the provisions of 
section 6, that is, under a-warrant issued by a duly empowered Magis- 
trate or by the District Superintendent of Police. ) 
Setting aside this inadmissible evidence of accomplices, there was 
not sufficient. evidence for a conviction. | 
' The convictions and sentences are set aside and the fines must be 





refunded. 
Crtinte al Revision ‘ Bef ore My. Fustice Birks, 
No. 99 of 1991 QUEEN-EMPRESS v7, NGA TUN HLA anp 17 ofHERs, 
remeet Adjournment of trial—Reasonable cause—Criminal Procedure Code, s. 344. 
gp eas There is no authority for adjourning the trial of a case till all the absconding 


accused are found. An accused has the right to have the evidence against him ~ 
recorded at as early a period as possible. The absence of some of the accused is not 
a“ reasonable cause ” for adjourning the’ enquiry into the guilt of the accused v:ho 
are present, - 


THIS case was brought to my notite while inspecting the Courts at 
Nyaunglebin. Twenty-three persons were charged by Police Sergeant 
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arg | Po Saw with having gambled at Anidaung in the house of Criminal Revision’ 
Nga Tun Hla on the night of the 21st October 1900. The Sergeant No. 99 of rgor. 
gave a written information to the Magistrate on the 24th, and he was Fanuary 
examined on oath on that date. Ho deposed to the fact of gambling 
goin on, but it is not clear from his original deposition that Maung 
Tun Hla’s house was used as a common gaming house. The Magis- 
trate directed summonses to issue on the 24th, returnable on the 6th 
November. Fe was himself away on that date, but returned from the 
Departmental Examination the following day. With the exception uf 
eight men, the accused had appeared on the 6th: the others could not 
be found. The Magistrate issued a proclamation under sections 87 
and 88 Criminal Procedure Code, for the eight men who could not be 
found, and warrants of arrest for the others except three who appeared 
later. . The case was adjourned till the 3rd December. On that date 
it was adjourned again till the 2oth December, as four of the accused 
“against whom proclamations were issued were not in attendance, and 
Po Saw and another witness for the prosecution were absent. It 
appears from the diary that the witnesses for the prosecution were in 
attendance on the 7th November, and Tun Hla and two other accused 
persons appeared in Court. The Magistrate should have proceeded 
with the case then and examined the witnesses to see if the complaint 
was well founded. The accused were not actually called upon to 
_ plead to the charge till the 20th December. The case was then tried, 
_ six witnesses for the prosecution were examined, and all the accused 
acquitted. The Magistrate found that it was an unauthorised raid 
effected by show of authority. This fact should have been discovered 
before process: was issued at all, and certainly before proclamations 
were issued under section 87. The Ywathugyi had no authority to 
order the doors to be opened. It is‘only when the provisions of sec- 
tion 6 of the Act have been complied with that the presumption arising 
from the discovery of gaming instruments can be drawn. The Magis- 
frate disbelieved the evidence of the approver Po Ka. Under the cir- 
cumstances I think the Magistrate was right in acquitting the accused 
as it would not be safe to convict on such evidence. Iam not satisfied 
on reading the evidence that this is altogether a false case and that 
unlawful gambling did not go on. There was no authority for ad- 
journing the case till all the absconders were found. The accused who 
did not answer to the summonses issued could have been tried sepa- 
rately. This charge has been hanging over the accused who first ap- 
‘peared for about two months. Under -section 242 Criminal Procedure 
Code, the Magistrate is required to question the accused as to the 
seit of the offence when he appears or is brought before him. 
ction 344 enables a Magistrate to adjourn a case for a reasonable 
cause. In Mantkam v. Queen-Empress, |. L. R., 6 Madras 63, it 
was held that an accused has the right to have the evidence against 
him recorded at as early a period as possible. The absence of some 
of the men suspected of gambling was not ‘a reasonable cause”’ for 
abjourning the enquiry into the guilt of the fifteen men who igre 
on the 6th November. The papers can be returned with these 
remarks. 3 


i 





oe 


ae LOWER BURMA RULINGS... © [VoL 
. P . ; 











aT ee 
res ee eee i a 2 ———— 
7 i 


Fy ale 


| Criminal Revision | . Before the Chie* Fudge. 
No. 241 of 190%. QUEEN-EMPRESS v. NGA PO SIN anp six oTHERS, 


Sanuary : 
a5th, Gambling—Accused person required by Ma. wag ghee” to give eyidence—House not 


searched under s, 6—Eurma Gambling Act, s. 8—Criminal Procedure Code, 
z sty —osdente of accomplice. 

Section 8 of the Burma Gambling Act does not enable a Magistrate to call on 
an accused person to give evidence in the case of a house which was not entered 
under the provisicns of section 6 of that Act, and Section 337 Criminal Procedure 
Code cannot be applied to an accomplice in cases under the Gambling Acct. + 

THE Magistrate will report why he thought it necessary to issue war- 
rants and not summonses, and why he did not observe the ,Provenions 
of section go, Criminal Procedure Code. | 

Maung Nge, the informer, was discredited..by other “witnesses: : 
though he may have been speaking the truth, The Magistrate trying 
the case relied on Nga Tha Han’s evidence. This man was one of the 
accused, Section 337 Criminal Procedure Code does not apply to a 
case of this kind, and section 8 of the Gambling Act did not enable the 
Magistrate to call on an accused person to give evidence in this case, be- 
cause the house was not entered under the provisions of section 6 of the 
Act. Besides this, as the District Magistrate points out, the evidence 
of Nga Tha Han, even if admissible, would be that of an accomplice, 
and would therefore require substantial corroboration. The fines ap- 
pear to me, though the District Magistrate in referring the case has 
not expressed such an opinion, to be too heavy for the offence supposed 
to be proved. 

As the District Magistrate recommends, the convictions and senten- 

- ces are set aside. 








= 
Criminal Refer- Before the Chief Fudge and Mr. Fustice Picne 
ence No, 1 of | CROWN v. EBRAHIM AHMED DAWOODJEE, 


Sibrnaiy Messrs. Eddis, Connell and Lentaigne—for accused, 
13th, : The Government Advocate—for the Crown. 


— Ps ‘Bail—Discretion of High Court or Court of Session as to gvanting—Criminal 
/ Procedure Code, s. 4g8. 

Section 498 Criminal Procedure Code. gives a High Court or Court of Session an 
unlimited judicial discretion in dealin with an application for admission to bail. 

THE following question has been referred under section 11 of the. 

Lower Burma Courts Act, 1900, to a Bench by Mr. Justice. Fox sitting 
singly, namely.— 

‘Is a High Court or Sessions Court dealing ots an application 
for admission to bail under section 498 of the Code of Criminal Proce- 
dure bound to follow the rules stated in section 497 of that Code as.to 
when a person accused of a non-bailable offence may and may not be 
admitted to bail? Or have such Courts an unlimited judicial discretion 
when dealing with such an application ?” 

After reading the order of reference and hearing the arguments of 
Mr, Eddis, the learned counsel for the accused person immediately 
concerned, and of Mr. Giles, the learned Assistant Goyernment Advyo- 
cate, on behalf of the Crown, our decision is that séction 498. Criminal 
Procedure Code gives a High Court or Court of Session an unlimited 

- Judicial discretion jn dealing with an application for admission tq bail. 
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Before Mr. Fustice Birks. Criminal weohie 
SOOBA REDDY v. CROWN. _. een - 
; 90%. 
Mr. B:cadbent—fgi tne applicant. 5 February 
16th. 


e Section 354 of the Indian Penal Code, which is punishable with two years’ 
rigorous imprisonment, is not specified in either section 260 or 261 of the Criminal 
Procedure Code as an offence that can be tried summarily by a Bench, 

Held,—that where such an offence was tried by a Bench, the consent or waiver 
of the accused could nt give the Magistrate jurisdiction to try the offence sum-/ 
marily. - = : 

Tuis application for revision was admitted by Mr. Justice Fox who 
has admitted the accused to bail. The case comes before me for dis- 
| pon The accused was convicted under section 354 of the Penal 

ode by the Rangoon Bench of Magistrates and sentenced to seven 
days’ rigorous imprisonment and a fine of Rs. 25, He appealed tothe 
District Magistrate who summarily dismissed the appeal. In the 
original information to the Police, section 352 was quoted, and no 
mention is made of an indecent assault on the complainant's wife. The 
petitioner was referred to Court and preferred a complaint under 
section 450 to the Eastern Subdivisional Magistrate, who examined the 
complainant and ordered summons to issue under sections 352 and 448. 
The case was subsequently transferred to the Bench, who charged the 
accused under section 354 and iried him summarily. Now section 
354 is punishable with two years’ rigorous imprisonment and is not 
specified in either section 260 or 261 Criminal Procedure Code, as an 
offence that can be tried summarily by a Bench. Under section 530 
(9) the proceedings are therefore void. I have examined the proceed- 
ings to see if there are any grounds for directing a fresh trial. The 
accused has been two days in jail before he was released, and though 
a trespass appears to have been committed, he has been adequately 
punished. I must express my dissent from the remark of the District 
Magistrate that the consent of the accused could give the Magistrates 
jurisdiction to try the offence summarily. In the Queen vy. Bholanath 
Sen, 2 Cal., 23, it was held “that 1f proceedings were substantially 
bad in themselves, the defect will not be cured by any consent or waiver 
of accused.” The conviction is set aside, the bail bond will be can- 
celled, and the fine, if paid, refunded. 
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Bef ore the Chief Fudge ‘ Criminal Revision 
2 CROWN v. VALU. No. 313 of 
Age of accused—Substituted order of detention in veformatory for imprisonment— F ate an 
Order of duly empowered Magistrate—High Court's poner of interference— 3 fos 
; Reformatory Schools Act, s. 16. shih 


Where an accused gave his age as 14 vears, and a duly empowered Magistrate, 
though having reasons to suspect this statement as being below the mark, accept- 
ec it and sentenced him in lieu of two years’ rigorous imprisonment to be detained in 
a Reformatory School until he attains the age of 18 years, 

feli,—that the case was not one of an order illegal on the face of it or made 
without jurisdiction with which the High Court could interfere, and that section 16 
of the Reformatory Schools Act debars the High*Court from altering the order 
passed by the Magistrate with respect to the age of the offender or the substitu. 
tion for imprisonment of an order for detention in a Reformatory School. 
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Criminal Révision A sentence or order by a Magistrate should be as precise and definite as possible, 
No. 313 of and should not.Jeave the term of detention to be ascertained by the authorities of 


Igor. ‘the Reformatory School. 

February 5 as , . . 

 aoth. _ THIS case of Queen-Empress vy. Valu was called for at the instance 
— of the Superintendent of the Rangoon, Central Jail. The Cantonment: 


Magistrate convicted Valu, found he was under the age of 15, and sen- 

_ tenced him, in lieu of two years’ rigorous imprisonment under section 

487 Indian Penal Code, to be detained in a Reformatory School yntil 
he attains the age of 18 years. The Magistrate now says he was mis- 
taken as to the age of the accused, and the District Magistrate also 
considers the accused is at least 20 years of age. In 1897, when pre- 
viously convicted, the age of the accused appears to have been record+ 
ed as 213; in 1899, when again convicted, the age was recorded as 20, 
In the recent trial the accused gave his age as 14 and the Magistrate, 
though apparently having reasons to suspect this*statement of being 
below the mark, accepted it. Evidently he should have been much 
more careful, i 

Section 16 of the Reformatory Schools Act clearly debars this Court 
from altering the order passed by the Cantonment Magistrate with 
respect to the age of the offender, or the substitution of an order for 
detention in a Reformatory School for imprisonment, This is not acase 
of an order illegal on the face of it or made without. jurisdiction, with 
which this Court would probably be able to interfere. | 

The District Magistrate appears to have pointed. out that the matter 
should be reported to the Local Government for orders under section 
13 of the Reformatory Schools Act. The reason this has not-been 
done probably is that the prisoner is still in the Rangoon Central Jail, 
over which the Committee of Visitors of the Reformatory has no juris- 

' diction under section 13. It would seem that the prisoner Valu is being’ 

_ detained in jail under section 12 (a) of the Act. Until the prisoner 
reaches the Reformatory the Local Government, although it. has powers 
under the Criminal Procedure Code, cannot, it appears, exercise the 
powers referred to in section 14 of the Reformatory Schools Act. 

The .Magistrate, it must be pointed out, should not have ordered 
the accused to be detained in prison until he attained the age of 18. 
He should have ascertained the age of the offender and have calcu- 
lated the term which would elapse before the offender would attain 
the age of 18. years, and should have directed his detention for that 
‘specific term, subject, of course, tothe rules in force“under section 8 
(3) (6) of the Reformatory Schools Act. A sentence or order by a 
Magistrate should be as precise and definite as possible, aud should 
not leave the term of détention to be ascertained by: the authorities 
of the Reformatory School. -Had the proper procedure been followed, 
the Magistrate might have avoided the mistake he fell into as to the 
age of Valu, who may now perhaps, as a result of that mistake, escape 
punishment ‘he richly deserves. ) i, 

A copy of this order, with the proceedings of the Cantonment and 
Distriet Magistrates, will be sent to the Local Government for any 
action they may seé fit to take. _ — | 
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Before the Chief Fudge und Mr. Fustice Bigge, 
CROWN vw. NGA PO HLAING, 
Assistant Government Advacate—ior the Crown, 
test f “Confession to ywathugyi—~ Evidence Act, s. 25. 

A ywathugyt, or village headman, though not a Magistrate under the Criminal 
Procedure Code, is not termed a police officer, and is intentionally distinguished in 
. the Lower Burma Village Act, 1889, from a rural policeman. 

* Section 25 of the Evidence Act, 1872, therefore dces not forbid the proving in 

evidence of a confession to.a ywatheug'yt. : 
Maung Wun v. Queen-Empress, P. J. 22, dissented from. 

_ Tuis is a reference made by Mr. Justice Fox under section 11 of the 
_ Lower Burma Courts Act, rgo0, and the question to be decided is 
“Does section’ 25 of the Indian Evidence Act, 1872, forbid the 
proving in evidence of a confession made to a ywathugy? or. village 
- headman under the Lower Burma Village Act, 1889?” | 

Mr. Giles, the learned Assistant Government Advocate, has appeared 
on behalf of the-Crown in support of the admissibility of such a 
confession. -_ | 

In the.case of Maung Wun v. Queen-Empress, P,J., 22, the learned 
Judicial Commissioner, Mr. Hosking, held a confession made toa 
ywathugyt to be inadmissible. This decision proceeded on the-follow- 

ing grounds: = : 

“The ywathugy: is the head of the-rural police, and has police 
duties to perform. He is to all intents and purposes a police officer, 
though he may. not*be so designated. The material point is not 
whether he is’called-a police officer, but whether he discharges the 
duties of a police officer, The spirit of the law and not the letter of 
the law is to be considered.” The learned Judicial Commissioner 
then cited Reg. v. Hurrtbole Chunder Ghose (I, L. R., 1 Cal., 207). 
Mr. Hosking’s decision appears to go beyond the Calcutta decision ina 
holding that, although not technically a police officer and not popu- 
larly regarded as such, the headman is to be considered to be a police 
officer because he has police duties to perform. The headman has 
powers of investigation and. of arrest in certain cases, and may no 
doubt inspire some awe into an accused or other person who may 
make a confession to him. So also may a Magistrate exercising 
powers under the Criminal Procedure Code. The headman is a good 
deal more than ene who exercises some powers and duties ordinarily 
belonging to a. police officer. Heis a collector of revenue; he tries 
petty cases of a crimiml nature; he may also be empowered to try 
petty civil cases, and he performs-duties of an administrative nature. 
The ywathugy: does not represent the official known as headman 
under the Burma District Cessesand Rural Police Act of 1880. The 
latter was a rural policeman. The ywathugyi of the Lower Burma 
Village Act rather replaces the circle thugyi who existed in 1880 and 
for years subsequent. ; 3 

[his fact is alluded to by Mr. Justice Fox in his order of refeience, 
and is pointed out in Judicial Department Circular 12 of 1899 printed 
at page 10 of the Lower Burma Village Manual, ‘The Lowcr Burma 
Village Act repealed sections 12 to 20, which include the whole of the 


5 


i 


. = Ce 


Criminal Refs 
~ence No, 2 of” 
T90r,, 
February 
22nd. 


66 _ LOWER BURMA RULINGS, [VoL 





Criminal Refer- part of the District Cesses and'Runal Police Act, 1880, relating to rural 
.enceNo.20f police, 


Fe 01. The Lower Burma Village Act was intended (vide preamble) “ to. 
° perieg " providea village system and to amend the law relating to Rural Police 
ee ‘im Lower Burma,” and in many sections of the Act—indeed, it mar be 


said, throughout the: Act—the headman (or ywathugyt) is clearly 
distinguished from the rural policeman. Evidently it was the intention 
of the framers of the Act that the headman should-zo¢ be regarded as 
a tural policeman. He was to have a higher status. The rural ‘police 
are by Judicial Department Notification No. 332, dated 7th August 
1889, assistants of the headman, and have to perform all the duties 
imposed on police officers by Act V of 1861 and the Code of Criminal 
Procedure. The headman is no doubt the head of the rural police 
where they are appointed. (See again General Department Circular 
10 of 31st May 1892, page 15 of the Village Aict Manual.) He himself 
may perhaps have no rural policemen under him, and in such case his 
duties of arrest and investigation would probably assume a more pro- 
minent proportion to his other functions. But the fact remains that 
Government appears intentionally to have avoided calling the ywathu- 
gyt or village headman appointed under the Act of 1889 a police 
officer, and it is also believed that he is not popularly regarded as a 
police officer. His duties as such form in the ordinary course of his 
business but a small part of his functions. | 

To turn now to a consideration of those decisions of High Courts of 
India which seem to bear on the question before this Bench. In‘the 
Calcutta case, to which reference has already been made, it was held 
that the term police officer must not be restricted to jts strict 
technical sense, but is to be understood in “ its more compre- 
“hensive and popular meaning” and is to be construed ‘in its wides 
“and most popular signification,” and that the Deputy Commissionert 
of Police in Calcutta, whose essential functions were those of a police 
officer and head of the Calcutta police, though he was also a magis- 
trate, especially when sitting in his place of office surrounded by police 
immediately under his control, could not divest himself of his charac- 
ter of a police officer which in common parlance he was understood to 
be. In this case the officer receiving the confession had a. title 
indicating that he was a police officer, and he was as a matter of fact 
the head of the regular police, some of whom. were near him at the 
time the confession was taken. . , 

In Queen v.Sama Pap? (1. L, R., 7 Madras 287), the confession 
had been made to a village munsif, a Civil Judge under Madras 
Regulation [V of 1816. Heads ofvillages are under that Regulation 
by virtue of their office, munsifs within their respective villages: and 
a head. of village has, under Madras. Regulation XI of 1816, duties 
and powers resembling those of a ywathugy?, From the report of the 
case, it app*ars that the District Magistrate designates this munsif a 
head’ of the village and also a village magistrate. Probably: therefore 
the munsif was also village headman amd had the powers above 
referred to, which resemble those which our headmen in Burma exer- 
cise. If this conjecture be correct, the: decision of the Madras High 
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Court which was that the munsif—the headnote says “ village weed Criminal Befer- 


trates ” —was not a police officer and that the confession was not ren~? 
dered inadmissible by the terms of séction 25, Indian Evidénce Act,= 
woald go to support the view that a headman in Lower Burma is not ar — 
police officer within the meaning of section 25. 
_ The case of Queex-Empress v. Bhima (1. L. R., 17 Bombay, 485), 
-has also been referred to in which it was held that a police pate! was - 
a police officer ‘and a confession made to him was not admitted in 
evidence. The Judges in this case declined to follow the Madras rulin; 
which, it was stated, followed the view that in the Presidency o 
. Madras village munsifs are “ magistrates and not police officers, 
‘* which cannot be said of police pate/s in this province.” The Calcutta 
‘ease was cited and followed. Under the Bombay Village Act of 
1867, police patels have similar powers, guasi-magisterial and other, 
to our ywathugyis. -There are also revenue patels. It would seem; 
thereforéthat the term police patel gave a distinctly police charac 
_ to the village official concerned in the Bombay case : and this decisio 
‘js not of very much use towards a ruling for this province in regar 
to ywathugyis or headmen who, though not magistrates uncer thes 
‘Criminal Procedure Code are still not termed police officers, and are 
intentionally distinguished in the Village Act from rural policemen. ~ 
The case of the ywathugy? is clearly distinguished from that of the 
Deputy Commissioner of Police in that the former bears no title indi- 
‘cating that he is a police officer and is not popularly regarded as one, 
and it is also distinguished in the same way from that of the police 
i It more nearly resembles the case of the munstfin Madras. 
The question seems to reduce itself to this, namely, whether a village 
official, because he controls some rura! policemen (persons who are 
themselves hardly to be regarded as technically police officers except 
in the wider sense which, following the Calcutta decision, we should 
probably consider applicable), and because he is empowered to exercise 
‘certain powers of investigation of offences and of arrest, must be held 
‘to be a police officer, though not called so and not regarded ag'such, 
_ We have carefully considered the reasons given by the learned Judi- 
cial Commissioner’s decisions above cited: but we do not think we, 
should go so far as to say that the ywathugy? must be regarded as a; 
lice officer within the meaning on the 25th section of the Indian 










Evidence Act. At the same time the ywathugytis nota magistrate“ 







under the Criminal Procedure Code, nor is he a magistrate within the 
meaning of.section 26 of the Evidence Act, and, owing to the position, 
of.authority he actually exercises in his village, a confession made’ 
to him should no doubt be received in evidence with caution, the: 
circumstances in which the confession was made. being important for 
‘consideration in each case in estimating the weight to be attached to 
“the confession. af 
_ Our decision then on the question referred is that section 25 of the 
Indian Evidence Act, 1872, does not forbid the proving in evidence o 
-a:confession made to a-ywathugyi or village headman under the 
-Lower Burma Village Act, 1889. a, 
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Before Mr. Fustice Fox. 


fois ne CROWN 0. DAWOOD SAIB. : 

” February — Reformatory—Order of detention improperly passed—High Court, powers of, to 
“96th, ‘interfere—Reformatory Schools Act, s. 16—Term of detention, enhancement of. || 
See 2 - = 


A High Court has power to interfere in appeal or revision when an order of 
detention in a Reformatory is opposed tothe rules framed by the Local Govern- 
ment under the Reformatory Schools Act. g | | 

_.. If an order for detention in a Reformatory School isnot properly passed, that is, 
if it does not conform to the rules made by the Jocal Government, the High | 
cot is not debarred by section 16 of. the Act from altering or reversing such 
order, | 
| Queen-Empress y."Hori, 1, L. R., 21 All, 391, and Queen-Empress vy. Maki- 
muddin, I. L. R., 27 Cal , 133, followed, — rug aS SS a eae 
— Queen-Empress v. Nga Nyan Wun, P. J., 441, and Deputy Legal Remem- 
byancer v. Ahmad Ali, 1. L. R,, 25 Cal., 333, dissented from, 

This case has been brought to the notice of the Court by the Local 
Government. P 
_ The accused was found guilty of theft in a building after having 
been previously convicted of theft, and was sentenced to rigorous im- 
stent for six months, which was commuted to detention in a 

eformatory School for a period of three years. The Magistrate made 
no inquiry intothe age of the accused as contemplated by section 11 

of the Reformatory Schools Act, but the accused having, in his 
examination, stated his age as being ten years, the Magistrate in his 
judgment held that he was of thatage. I take this to mean that he 
was over ten and under eleven years of age,. Under the rules under 
section 8 of the Reformatory Schools Act, made by the Local Govern- 
ment and published in Judicial Department Notification No, 237 
dated the 12th June 1897, the period of detention ordered in the case 
of the accused should not have been less than five years. 3 

I should not have hesitated to interfere with the Magistrate’s order 
but for the following passage in the judgment of Mr, Hosking. Judi- 
cial Commissioner, in the case of Queen-Empress v.. Nga Nyan Wun, 
'P. J., 441: “ The decision of the Privy Council would, in my opinion, 
“be an authority for holding that an order passed by a competent 
“ Magistrate relating to a youthful offender, contravening any rules 
‘made by the Local Government, though illegal, would yet be an 
‘order made under the Reformatory Schools. Act, and could not be 
altered in appeal or revision.” a 

_ . Thése remarks were made in considering the effect and operation 

of section 16 of the Reformatory Schools Act, but they did not apply 
‘to the case actually before the learned Judge, and were not the foun-, 
dation of his judgment, and, I think, they may be treated as odtter © 
dicta. ei 

The actual decision in the case was in accord with the ruling of 
the Calcutta High Court in The-Deputy Legal Remembrancer v. 
Ahmad Ali, 1. L. R., 25 Cal., 333, and since those cases there has - 
-been’a Full Bench Ruling of the Allahabad High Court, Queen Em- 
press v. Hori,.1. L. R., 21 All, 391, in which the question involved 
in the above-quoted remarks is considered, and it was decided that a> 
High Court has power to interfere in appeal or revision when an 
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order of detention in a Reformatcry is opposed to the rules framed by Criniinat Revision 


the Local Government under the Acct. | 
‘In the case of Queen-Empresd v. Makimuddin, \. L. R., 27 Cal.,. 


133, the Calcutta High Court held that if an order for detentionina - 
passed (f.¢., if it does not-conform 

_ “to the rules made by the Local Government), the High Court is not’ 

debarred by section 16 of the Act from altering or reversing such 


Reformatory School is not proper 


order. | 
I am therefore fortified in my opinion that there is no bar to the 


interference of this Court in the present case. 

The accused not having shown any cause against enhancement of 
the. period of detention, I enhance it to a period of seven years’ 
detention in a Reformatory School from the date of the original order. 

The boy was a beggar, and any less period would increase the 
chances of bis reverting to crime whilst still a youth. 


| Before Mr. Fustice Birks. 
, MAUNG SIT LE 2. MAUNG SHWE THIN.® 
Mr. Fordan—for applicant (defendant). | Mr. Hia Baw—for respondent (plaintiff)- 
| Rent—“ Small Cause”—Civil Procedure Code, s. 586. 
_Asuit for rent—not only of house-rert—is a suit of a nature cognizable in a Court 
of Small Causes within the meaning of section 586, Civil Procedure Code. 3 

Sounderam' Ayar and another v. Sennia Naickan and another, 23, Mad., 547, 
followed. 

THIS is a suit to recover Rs. 157, being the amount paid by the 
plaintiff on behalf of the defendant. It appears from the plaint that 
the defendant agreed to rent a piece of paddy land from the plaintiff for 
three years, paying 200 baskets of paddy e 4259, 1260 and 


1261, and also agreeing to pay Rs.457 each year, being the revenue due 
on the land. It is alleged that the ent, of 200% baskets was naid for 
he claim was dismissed 


three years but not the revenue fo! 3 20h 
the Court of First Instance, but was‘detreed by the Lower Appellate 
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Court. ‘The appeal was ad greta 4 3 
Bigge on a report f he Assistant Registrar that the suit was an 
“unclassed one,’ as th Rs.157 claimed formed a portion of the rent’ 
and was excludedifronj the cognizance of a Court of Small Causes 
under p ayra h 8,0&thé Second Schedule of the Provincial Small Causes 
ours’ A BP A8 2). Under section 30(4) of Act Vi of 1900, the value 
_ being und . 500, an appeal will not lie unless some question re- 
g Succession, inheritance, marriage or caste or any religious usage 
tion arises. Mr. Jordan in arguing the appeal admitted. 
it was purely a question of fact as to whether the defendant 
entered into this contract himself with the plaintiff or whether it. was 
entered into by third persons, whose pa 
No question of law therefore arises which justifies a second appeal, 
Mr. hla Baw, for the respondent, has also called my attention toa 
- recent ruling of the Full Bench of Madras in Sounderam Ayar and 
another ¥. Sennia Naickan and another, 23 Mad.,547. A majority: 
of four Judges there held that a suit for rent (not only house rent) was 


. Over-ruled by Sern Thaung v. Shwe Kun, 3 L. B. R.,.47» : 






ring the vacation by Mr. Justice: 


ents he merely guaranteed. - 
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* Civil Siena a suit of. a atin’ cognizable in Ce urts of Small Causes within the 
No. 111 of meaning of section 586 Civil Procudure Code. I concur with the. 


FP acts views expressed by Mr. Justice Benson in that case. That learned 
28th, F Judge says: ‘‘ When the Legislature determines that suits of a certain 
1902. * character may be made triable in Courts of Small Causes without 

_—_ * further action on the part of the Legislature, | think that those suits. 


“are of a nature cognizable in Courts of Small Causes even though the 
Local Government may not establish Small Cause Courts or invest 
any Judge with powers to try Small Cause suits in general or rent suits ° 
‘in particular as Small Cause suits. The nature of the suit is, I think, 

“determined once for all by the Legislature, but it leaves the Local 
“Government to decide whether the suits shall in fact be tried as Small : 
“ Cause suits or not.” It may be added that this yiew seems to assign 
to the Legislature a more consistent policy than the alternative view. 
It would be strange if the Legislature, when enacting the Civil .Pro-: 
cédure Code,-regarded rent suits as heing of such a character as to be 
suitable for second appeals, and yet, when enacting the Smail Cause » 
Courts Act, regarded them as suits which might, by notification of the 
Local Government, be made triable by a Court of Small Causes, in which 
case not even a first appeal in regard to them would be allowed. I 
hold therefore that this suit was of a nature cognizable by a Court of 
Small Causes and that no second appeal lay. The appeal is dismissed 


with costs, 
Ciedt Revision Before Mr. Fustice fox. 
Pee of -W. 8, THANEGA CHELLUM MOCDALIAR »: K. T. NARAYANAN 
—" Mr. Jsvatl Khan—for piaintiff, | Messrs. Agabeg and Maung Kja— 
T90r. for respondent, 

— Removal of attachment—Dismissal of application—Civil Procedure Code, s. r1o2— 
Courses open to applicant. (9.9. $5 
€ &. G-R-4 ‘) | If ana plication for removal of attachment is dismissed under secticn 1o2/of hd 


Code of Civii Procedure, the only courses open to the applicant are either t pply: 
“under section 103 for an order, to set the dismissal aside, or to file a regular suit 
under section 283. (@.21 © HK.‘ 
THE respondent applied for removal of attachment obtained i by the 
applicant against certain property. 
That application was dismissed owing to the vespondents notapp ear- 
ing on the day fixed for hearing: although it is not distinctly so stated, 
I gather from the terms of the order that somebody appeared for the 
present applicant. 
Subsequently the present respondent filed another application for: 
removal of same attachment which was admitted notwithstaading. 
. objection by the present applicant who was referred to a regular suit. 
_ This proceeding was in my judgment irregular. 
, er If an application for removal of attachment is dismissed under Section 
(0.4. R-%.) 102 of the Code of Civil Procedure, it appears to me that the only. 
° courses open to the applicant are either to apply under section 103 (0.9- fi 4, 
, for an order to set the dismissal aside, or to file a regular suit under. 


section 283. (. 21> R R62.) | | 1 ; ” 
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The application is allowed arid che order of the District Court, dated Civsl_Revjsion 
the 18th September 1900, is set aside. , No. 63.0f — 


The respondent must pay the applicant’s costs in both Courts, two . Mock 








gold mohurs are allowed as advocate’s fees: pry 
° _iagiaeraea i J90l. 
. Before Mr. Fustice Fox, ~ ~-  . ns sed 
NGA SHWE YWE ¢. THF SROWN. 3 “Criminal Revision 
Mr. Dawson—ifor applicant. No. 307 of 
* All gambling not illegal—Heorsay evidence not evidence of general repute— T90r,. 
. Burma Gambling Act,s. «7—Criminal Procedure Code, ss. 110 and 1:2. — March 
The fact that all gambling is not illegal must not be lost sight of in proceedings 5th, 
taken under section 17 uf the Burma Gambling Act, the essential point in which -—— 


is that the person proceeded against earns his livelihood wholly or in part by 
unlawful gaming. 
‘- Evidence of reports, rumours, and information received is mere hearsay evidence, 
and as’ such wholly inadmissible as evidence of general repute. Evidence of 
repute is a totally different thing. A man’s general reputation is the reputation 
which he bears in the place in which he lives amongst all the townsmen, and if it is 
proved that a man who lives in a particular place is looked upon by his fellow 
townsmen, whether they happen to know him or not, 4s a man of good repute, that 
is strong evidence that he isa manof that character. On the other hand, if the 
state of thirgs is that the Jody of his fellow townsmen who know him, look upon 
him as a dangerous man and a man of bad habits, that is strong evidence that he 
is a man Of bad character; but to say that, because there are 1imours ina parti- 
cular place among a certain class of peovle that a man has done particular acts or 
has characteristics of a certain kind, those rumours are in themselves evidence 
to say what the law <ces not justify us in saying. 

Rai Isri Pershad v.. Queen-Empress, 1. L. R., 23 Cal., 621, followed, 

_. THIS is an application to revise an order by a Subdivisional Magis- 
trate ordering the applicant to execute a bond with four sureties for his 
~~ behaviour for a period of one year under section17 of the Burma 
ambling Act. 

That section provides-that whenever a District or Subdivisional 
Magistrate, or a specially empowered Magistrate of the 1st class 
receives information that any person within tlie local limits of his 
jurisdiction earns his livelihood wholly cr in' part by unlawful gaming 
or by promoting or assisting in the promotion of unlawful vaming, 
‘he may deal with such person as nearly as may be as if the informa- 
tion received about him were of the description mentioued in section 
110 of the Code of Cziminal Procedure, and for the purposes of an 
proceeding under the section the fact that'a person earns his liveli- 
hood as aforesaid may be proved by evidence of general 1epute or 
otherwise. =n 1 3 
- On the 8th September rg00 the District Magistrate sent certain 
police papers, anda petition by one Lu Te to the Subdivisional Magis- 
trate “‘ with a view to action being taken against the applicant under 
* section 110 of the Code of Criminal Procedure and under section 17 
‘©of the Burma Gambling Act.” ; ’ 

Under this order, which. practically left the Subdivisional Magistrate 
no discretion in ,the matter, the Subdivisional Magistrate issued an 
order to the applicant in the following terms :— 

“Inasmuch as I have received credible information to the effect 
that you, Shwe Ywe, carn your livelihood by gambling, I hereby call. . 
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Criminal Revision upon you, Shwe Ywe, to show cause why you should not enter into 
No. 3070f a bond in the sum of Rs. 3,000 with four sureties in the like. 


He, «=~ «Amount for your good behaviour for the term of one year under 
sth. section 110, Criminal Procedure Code, read with section 17 of the Burma 
4 — Gambling Act.” 


I will remark at once that this order was not a compliance with the 
terms of section 112 of the Code of Criminal Procedure, which requires 
that the substance ot the information received must be set forth in the. 
order, and it also omitted to state the essential, without which the 
Magistrate had no power to issue any order, namely, that the infor- 
mation was that the applicant earned his livelihood by unlawful 
gambling. : 

Upon the enquiry under section 117, the following witnesses were 
examined in support of the information, whatever it was :— 

(1) The Township Magistrate exercising jurisdiction at the 
place where the applicant resided. 

(2) An Advocate practising in the Courts of the district. 

(3) A Head Constable of police of the district. 

(4) Maung Lu Te, the man who had petitioned, 

(5) Three men who were present during card-playing and 
gambling between the applicant and Maung Lu Te. 

(6) Six witnesses who were called to prove that the accused 
had gambled in the house of one Kya Gaing at a place in 
Wanetchaung which is not where_the hag resides. 

The Township Magistrate deposed that in 189g the District Magis- . 
trate had ordered the applicant to execute a bond for good behaviour 
under the same section of the Gambling Act, and that while this bond 
was in force the applicant had been convicted by himself of gambling 
and sentenced to a month’s simple imprisonment for gambling, which 
appears to have been either setting cocks to fight or being present at 
a cock-fight in a public place and in consequence of the conviction the 
bond had been exacted and Rs. goo recovered. 

The bond required by the District Magistrate had been one for 
Rs. 1,000 by the applicant, with two sureties for Rs. 1,000 each to 
endure for a period of three years, and in default of furnishing such 
security the applicant was to go to jail: this order, however, had been 
modified by the Judicial Commissioner to a personal bond for Rs. 300 
with sureties for the like amount for a period of one year, 

The Township Magistrate then deposed that he had received infor- 
mation of the applicant’s having again gambled since his rclease from 
jail, and not only was he allowed to make statements about what 
information he had received and what he had heard as to the 
accused’s having gambled, but information as to the applicant being a 
man of general bad character, and also as to his relations being 
persons of bad character, as to the applicant’s receiving, and 
encouraging bad characters, as to his-being a receiver of stolen 
property, as to his holding out threats to people, and as to his being » 
feared by people in the place where he lives, was recorded. — ae 
’ “He further stated that.the applicant was then pending trial before 
him for having intimidated one of the witnesses in a civil case brought 


= 
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by the applicant against Maung Lu Te: the result of that‘case was Criminal Revision 
that this Magistrate fined the applicant Rs. 100 and sentenced him No. 307 of 


in default to six months’ rigorous imprisonment, and called on him: to z re 
éxecute a bond in-the sum of Rs..300 with two sureties for Rs. 300 sth. 


» each to keep the peace for one year; this punishment was inflicted on 
the applicant upon the allegation of the witness that the applicant had 
said to him: “I will slap you and kill you if you give evidence.” 

The Advocate who gave evidence spoke to his having Aeard that the 
apnlicant had gambled on the borders of the district, not where the 

' applicant resided, and that he had heard that the applicant forced 

people to sign documents for gambling debts, and as to his being feared 

by peoplz, and as to various other things he had heard about the 
accused. 

The Head Constable likewise was also allowed to make a long 
statement as to various things he had heard about the accused, not 
merely connected* with gambling, but generally, 

Maung Lu Te, the man who had petitioned against the applicant, 
deposed to his having been induced to play cardsand gamble with the 
applicant. and to his having lost Rs. 200 to him since the applicant’s 
release from jail, but nowhere did he say anything which would 
show that the gambling on that occasion was unlawful gambling: 
it took place in the upper storey of a house of which the lower storey 
was a liquor shop. The gambling was between the two of them, and 
in his evidence before the Magistrate he made no mention of any one 
having taken any commission, or having made any charge for the use 
of the cards or room or otherwise. 

He alleged that the applicant had forced him to sign a pro-note for 
what he lost, and he admitted that he did not petition the District 
Magistrate until the day the applicant had filed a suit against him for 
the recovery of the amount of the note. A decree was given against 
him, so presumably the Civil Judge disbelieved his story as to how 
he came to sign the note. The three men who were present at the 
game of cards -said nothing to show that the gambling then was 
unlawful. e i 

The six men called to speak of gambling at Kya Gaing’s house 
denied that they knew anything about it, and denied that they had 
given the police any information about it, so that part of the case 
broke down altogether. No attempt was made to prove the gam- 
bling on any other of the occasions of which the Township Magistrate 
and Head Constable said they had received information. 

Evidence was given for the defence by persons resident in the place 
where the applicant resides as well as by others to the effect that they 
did not know and had not heard of the applicant having —— since 
his release from jail, or of his having committed the other iniquities 
ascribed: to him by the Township Magistrate, the Advocaté, and the 
Head Constable, or of his being feared by people. 
- Two of the witnesses on cross-examination by the Magistrate trying 
‘the cAse said that it was said that all the property in the applicant's 
possession (and it was. admitted to be considerable) was earn:d by 
gambling. It was proved that the applicant owned land, stored and 
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Gri minal Revision dealt in paddy, and lent money, and in fact . the District. Magistrate 
No..307 of upon the appeal starts h's judgment by saying that the applicant is a~ 
eck man of considcrable wealth for a Burman. . 
"sth. The Subdivisional Magistrate arrived at his conclusion that the 
=  ‘ applicant earned his livelihood by unlawful gambling by taking as 
proved facts all that the Township Magistrate, the Advocate, and the 
Head Constabls said they had heard, or received information of. In 
the words of the Court in Raz Jsri Pershad v. Queen-Empress, 
I, L,.R. XXU!, Caleutta, 621: “ There are on the proceedings whole 
*€ pages of evidence which is hearsay evidence on the face of it, and 
‘there is line after line of evidence in which witness.s deliberately 
“state, and are allowed deliberately to state, things which they have 
“heard from other, people, which cap be no evidence of repute, and no - 
‘ evidence of the circumstances.” e 
. The District Magistrate upon the appeal considered the evidence of 
the above persons to be of the best description, meaning, I take it, 
that it was the best evidence of the general repute of the applicant 
In face of the evidence for the defence, he says that the atcused is. 
described as a man of dangerous character, feared by the residents of 
the neighbourt.ood in which he lives, and that this no doubt explains 
the fact that no village elders have been found bold enough to give 
evidence against him. ae 
I must hold that the statements of the Township Magistrate, the Ad- 
vocate, and the Head Constable as to acts of gambling on the part of 
the applicant since his release from jail was wholly inadmissible as 
- evidence even of gineral repute. mie 
It seems necessary to say that evidence of rumours, reports, and 
information given is mere hearsay evidence, fe 
- In the words of the judgment above quoted: ‘‘ Evidence of repute 
“is a totally different thing. A man’s general reputation is the 
“ reputati:n which he bears in the place in which he lives amongst all _ 
the townsmen, and if it is proved that a man who lives in a particular 
place is looked upon by his fellow-townsmen, whether they happen 
‘“to know him or not, as a man of good repute, that is strong evidence 
“that he is a man of that character. On the other hand, if the state of 
“ things is that the dody of his fellow townsmen, who know him, look 
“upon him -as a dangerous man, and a man of bad habits, that is 
*€ strong evidence that he is a man of bad character ; but to say that, 
“ because there are rumours in a particular place among a certain class 
‘of people that a man has done particular acts or has characteristics 
“of a certain kind, those. rumours are in themselves evidence under 
** this seétion, is to say what the law does not justify us in sayi ng.” . 
Counsel for the applicant has strongly commented upon the action 
of the Magistrates against his client: the applicant certainly may have 
some catse for thinking that the Magistrates appear to be bent upon 
getting him into jail, and keeping him there, although unable to coi- 
ict him of any specific grave offence: the action in this case appears. 
to have been the result of overzeal, but taken in the belief that”° the 
‘applicant exercises a pernicious influence in the district through his 
gambling propensitiess. y ) 


ee 
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The: fact that all gambling is not illegal has been lost sight of Criminal Revision 
throughout the proceedings, and I must say that oyerzeal in checking * No. 307-0f 
what is believed-to be a pernicious influence is no excuse for the. want Merch 
of attention to the actual law which has been shown in this case, or pty 
for the want of the discretion which has been inculcated alike by.the - OO 
‘superior Courts and by the highest executive authovity before’ action 
should be taken to enforce security for good behaviour. | 

The order of the Subdivisional Magistrate requiring the applicant 

-to give security for good behaviour is set aside as being unsupported 

by any admissible evidence, and the bond executed by the applicant 
and his sureties will be cancelled. 
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Before Mr. Fustice Fox. Dotintecl ‘Rewtetic 
CROWN 2. NGA KYAUK LON. Note 
‘The Government Advocate—for the Crown. : pete 
Security proceedings—Discretion and care, exercise of, by Magistrates and Sessions cain hciis! 
" Fudges—Criminal Procedure Code, ss. 110, 112, 118, mes 5th. 


A-Magistrate, at the conclusion of an inquiry into a theft case; recorded the 
following order : ‘** Maung Naing is a man who has been strongly suspected of steal-. 
“ing for the past four or five years. Maung Kyauk Lén ts a man who was 
“convicted under section 380 Indian Penal Code in 1894. .He was subsequently 
*.ordered to furnish security under section 110 Code of Criminal Procedure and. 
“in 1899 was again convicted under section 215 Indian Penal Code in respect of 
“stolen cattle. I shall prosecute both Maung Naing and Maung Kyauk Lén 
‘under seciiolt 410 Code of Criminal Procedure,” and, accordingly, he issued’ 
orders to both Maung Naing and Maung Kyauk Lén to show cause why each 
should not give si curity for good behaviour, basing his order to Maung Kyauk 
Lén on the previous convictions and his conduct in the inquiry above referred to. 
This order in which the Magistrate said: “1 am of opinion that he is an habitual 
“thief and receiver and dispcser of stolen property” was on the same day read 
out and explained to Maung Kyauk Lén, and the Magistrate recorded that he 
said that he had no defence and would furnish security. The Magistrate then 
made an order in the foliowing terms: “Order :—There is no need to record any 
further evidence 'n this case. Accused has no delence. Accusedis ordered to 
execute a bond in accordarce with the order of this Court for his goud behaviour 

‘ for a’ period of three years,” , | 

- Held,—that there was no police report or report by any villager or other person, 
and in fact no-information fmum any one of Nga Kyauk Lén being by habit any 
one of the descriptions of offenders specified in section 110 Criminal Precedure . 
Code, and on that ground the proceedings were without jurisdiction from the com- 
mencement. Further, that the Magistraie’s order purporting to issue under sec- 
tion 112, in no way complied with that section, but it showed that the Magistrate 
had pre-judged a matter upon which he was bound to withh:ld his final judgment 
until he had inquired into the truth of the information he had received, if he had 
received any, and until he had heard the respondent. Further, there was abso- 
lutely no evidence taken in the case, and even if the evidence taken in the thelt case, 
could have been used on the enquiry in the case, thac afforded no ground for hold- 
ing that at that time Kyauk Lén was by habit an offender of any of thé descrip- 
tions mentioned in section 110, 

The record of the S=ssions Judge’s proceedings was :— 

“ ReaD—. - 
Miscellaneous Case No. 11 of 1900 of District Magistrate, 
“READ also— , 
Case No. 32 of the same Court. 
ORDER. 

- “The District Magistrate has found that Kyauk Lén is an habitual thief and 

has ordered him to furnish security for his good behaviour for three years—his 
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Criminal Revision Own recognizances in Rs. 300 and four respectable houseowners jointly and sever- 
No. 971 of ally to the same amourt. I confirm the order and direct that in default of 
' furnishing the security required Kyauk Lén be l-ept in rigorous imprisonment for 


1900, 

arch three years from the date of District Magistrate’s order. 
d sth. \ Held,—that this method of disposing of the case was not a real compliance with 
se== the Jaw under section 123 of the Code. ‘Ihe Judge is bound to examine the pros 


ceedings as a Judge, that is*to say, whether those prcceedings were in due accord- 
ance with law and correct procedure, and to form,,his own judgment, whether 
upon the evidence in the case and for the reasons given by the Magistrate it was 
necessary for maintaining good behaviour, that the respondent should execute a 
‘bord and, in defauit; should be imprisoned. The mere fact that the Magistrate 
hac found the respondent to be an habitual thief was not sufficient to justify-an 
order confirming the Magistrate’s order and directing imprisonment in default of 
security being furnished. 
THE records of this case’ were called for upon perusal of tke monthly 
statements of criminal Cases disposed of by the Subordinate Courts. 
Purporting to act under section 110 of the Criminal Procedure Code, 
the District Magistrate had called upon the respondent to show cause 
why he should not execute a bond for Rs. 200 with four sureties. 
(who were to be respectable houseowners) to be bound jointly and’ 
severally for the same amount, fer his good behaviour for a period of 
three years, and under section 118 had made an order to the above effect, 
The Sessions Judge to whom the proceedings were submitted under 
section 123 had confirmed the order, and had directed that in default 
of furnishing the security, the respondent should be kept.in rigorous. 
en pug for three years from the date of the District Magistrate’s 
order. ‘The respondent was unable to furnish the security, and accord-. 
ingly a warrant for his imprisonment in accordance with the Sessions. 
Judge’s order was ordered to be issued ; but I do not find a copy of the 
Warrant on the record. ras 
The respondent had been one of three men sent to the rig 
Magistrate by the police charged with housebreaking and theft: the 
names of the other two men were Maung Naing and Maung Po Sin, 
The Magistrate inquired into the case, took the evidence for the 
prosecution, and examined Kyauk L.6n and Maung Po Sin. He found 
that it was only too clear that the thief was Maung Naing, that Maung 
Po Sin was. innocent, and that a police sergeant in collusion with. 
Maung Naing and the latter’s uncle, Maung Kyauk Lin (the respondent) 
had foisted some of the property on to Maung Po Sin. He added: 
‘Unfortunately there is not sufficent evidence to justify the Court in 
“charging either Maung Naing or Maung Kyauk Lén, and so both of. 
“them must be discharged. * * * Maung Naing is a man who 
“has been strongly suspected of stealing for the past four or five years.. 
“Maung Kyauk En is a man who was convicted under section 380 of 
“the Indian Penal Code in 1894. He was subsequently ordered to 
“furnish security under section 110 of the Criminal Procedure Code, and. 
“in 1898 was again convicted under section 215 of the Indian Penal Code 
‘‘in respect of stolen cattle. 1 shall prosecute both Maung Naing and 
_ “Maung Kyauk Lén under sectioa 110 of the Criminal Procedurt 
‘* Code.” : 
Accordingly on the same day he issued orders to both Maung Naing 
and Nga Kyauk Lén to show’causé why each should. not give: sécu- 
rity for good behaviour, basing his reasons for his order to Maung Kyauk 
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Lén on the previous convictions and his conduct in the circumstances Criminal Revision 
appearing in the inquiry referred to, This order, in which the Magis- No. 971 of 


trate said: “ I am of opinion that he is an habitual thief, and receiver Marck 
« “and disposer of stolen property,” was on the. same day read outand . 5th. 
explained to Maung Kyauk Lén, and the Magistrate recorded thathe § —— 


said he had no defence and would furnish security. The Magistrate 
then made an orderin the following terms: “ Order.—There is no 
“need to retord any further evidence inthis case. Accused has no 
-“defence. Accused is ordered to execute a bond in accordance with 
K the order of this Court for his good behaviour for a period of three 
“years.’° - ; 

Upon perusal of the proceedings it appeared to me that the pro- 
ceedings of the Magistrate were not only illegal but Were unjust. 
They were originated solely upon the Magistrate’s initiative, and on 
the view taken by him in the case of theft which he inquired into and 
in consequence of his having had to hold that there was no evidence 
in that case on which he could charge either of the two accused whony 
he believed to have been implicated. , 

Before deciding the case I have given the: Sessions Judge and the 
District Magistrate an opportunity of appearing through the Goyern- 
ment Advocate to support their orders. The Government Advocate 
has sppearent and is unable to contend that the orders were justifiable. 
The District Magistrate has submitted a report in which he says that 
the accused was defended by an European Advocate who consented to 
the original proceedings (by which I presume he means the proceed- 
ings in the theft case) being put in evidence against the accused in 
place of fresh evidence being recorded. If this was so, it displayed 

eat ignorance on the part of the Advocate, but that does not excuse 
the Magistrate in not complying with the law. 

_ Before the Magistrate could take action under section 110, some one 
must have informed him that Maung Kyauk Lén was, at the time, by 
habit, a robber or house-breaker or thief, or receiver of stolen property, 
knowing the same to have been stolen, or that he habitually. protected 
or harboured thieves or aided in the concealment or disposal of stolen 
property, or that he habitually committed some of the other acts enu- 
oeey in the section, or that he wasof the character mentioned | 
therein. 

In his order issued under section 112 he was bound to set forth the 

‘substance of the information he had received, and then to require 
Kyauk Lén to show cause why he should not execute a bond. 

When the time came for hearing the respondent the Magistrate was 
bound to inguire into the truth of the information on which he had 
acted, and, after hearing the respondent, to consider whether on the 
evidence before him it was proved or not proved that a bond was 
necessary for maintaining good be haviour, and if he found such bond 

-necessary, to fix the amount with due regard to the circumstances of 
the case, and so that it should not be excessive. 

In the present case there was no police report, or report by any — 
villager, or other person, and in fact no information from any one of 
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Criminal a Nga Kyauk Lén being by habit of any of the descriptions of offenders 
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ras g specified in section 110 of the Criminal Procedure Code, and on that 
March ‘ground the pi roceedings were w.thout jurisdiction from the commence-: 
sthe © ment. 

— ! Again, his order purforiieg to issue under section 112 in no way 


complied with that section, but it showed that the Magistrate had 
pre-judged'a matter upon which he was bound to withhold his final 
judgment until he bad inquired into the truth of the information, he,, 
had received, if he bad received any, and until he had heard the 
respondent. After the Magistrate had said that his opinion was that 
the respondent was an habitual thief, etc., it is not surprising that the 
respondent should have said that he had no defence. 

_ Again there was absolutely no evidence taken in the case, and if the . 
evidence taken in the theft case could have been used on the 
inquiry in this case, that afforded no ground for holding that.at that 
time Kyauk L6n was by habit an offender of any of the ceacrigtms 
mentioned in section 110. 


The record of the Sessions Judge’s proceedings is as follows :— 
“ READ— 
_ Miscellaneous Case 81 of 1900 of District Magistrate. 
“ READ also— 
e. Case No, 32 of same Court, 
ORDER. 


‘The District Magistrate has found that Kyauk Lén is an habitual 
‘thief and has ordered him to furnish security for his good behaviour 
for three years, his own recognizances in Rs, 200 and four respect- 
able houseowners jointly and severally to the same amount. 


“T confirm the order and’ direct that in default of furnishing the 
security required, Kyauk Lin be kept in rigorous imprisonment for 
three years from the date of the District Magistrate’s order.” 


__ This method of disposing of the case was not a real compliance with 
the law : under section 123 of the Code the Judge is bound to examine 
the proceedings asa Judge, that is to say, with a. view to seeing 
whether those proceedings were in due accordance with law and 
correct proceduré, and to form his own judgment whether upon the 
evidence in the case and for the reasons given by the Magistrate it was 
necessary for maintaining good behaviour that the respondent should 
execute a bond, or in default should be imprisoned, ‘The mere. fact 
that the Magistrate had found the respondent to be an habitual thief 
was not sufficient to justify an order confirming the Magistrate’s order 
and directing imprisonment in default of security being furnished, 
I set aside the orders of both Courts and direct that Nga Kyauk 
Lén be released from confinement under the. warrant in this case. * 


In conclasion I ‘would direct. the attention of both the Sessions 
Judge and the Magistrate to the rulings of the Special Court and of © 
Judicial Commissioners as to the discretion and care, which: should be 
‘exercised before, and during Propecanee under section 110 of ois ! 
Criminal Procedure Code. | 
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CROWN ». MAUNG NAING. ts I 4 
_. Security proceedings—Procedure—Sureties, Amount for which made liable— : rs 
ee Criminal Procedure Code, ss, 110, 117—Schedule V, Form XJ. . ike 


A Magistrate, after his order: discharging the accused in a thelt cate recorded 
the following order: “ In Criminal Regular No. 127 of 1¢00 «f this Court accused 
“ Maung N. aing was sent up under section 457 Indian Penal Code, in which pro- 

. “ perty valued at Rs. 300 odd were stolen. There was not sufficient evidence to 

“charge him with the offence, but there can be little or no doubt from the circums 
*stantial evidence that he committed it. The evidence shous that accused Maung 
“« Naing is, and has been, strongly suspected of stealing for the past four: or five years. 
“‘ Under the circumstances | call upon him to show cause why accused Maung Naing 
~*“*should not execute a bond for Rs. 50 with two sureties each for his good behaviour 
“for a period of one vear under section 110 Criminal Procedure Code.” ‘Thediary 
of the Magistrate’s proceedings shows that the case was “taken up personally after 
“disposing of Criminal Regular Trial No. 32 of this Court. Accused present in 
“Court andarrested.” he Magistrate recorded that the respondentsaid: “l have 
“no defence. 1! will furnish security.” -The Magistrate then proceeded to order him 
‘to execute a bond with sureties or in default to suffer one year’s rigorous imprison- 
ment. 
_ Held,—that no information had been given to the Magistrate such as is con- 
templated under section 110 Criminal Procedure Code. Further that under sec- 
tion 117, the Magistrate was bound to take all the evidence. which might be pro- 
duced to show that the respondent came within the terms of section 110 before 

_ Calling upon him for his answer or defence. 

Again, the order as to the security to be furnished by the sureties was wrong. 
The amount for which the sureties should be made liable on a bond in Form XI of 
Schedule V of the Code should be the same as that for which the accused is made 

liable, and only that amount,can be recoveredi rom the respondent and his sureties 
cr-any of them. : 

Oueen-Empress v. Nga Hla, U. B. P. J., 1899, 1st quarter, p, 92, followed. 

THIS case originated in the same way as the case of Nga Kyauk Lin 
which has been dealt with in Criminal Revision No. 971 of 1900. 

After his order discharging the accused in a theft case, the Magis- 
trate recorded the following order »— 

“In Criminal Regular No. 127 of 1900 of this Court accused Maung 
Naing was sent up under section 457 Indian Penal Code, in which pro- 

f perty valued at Rs. 300 odd were stolen. There was not sufficient 
evidence to charge him with the offence, but the.~ can be little or no 
doubt from the circumstantial evidence that he committed it. The 
evidence shows that accused Maung Naing is, and has been, strongly 
suspected of stealing for the past four or five years. Under the cir- 
cumstances I ¢all upon him to show cause why accused Maung Naing 
should not execute a bond for Rs. 50 with two sureties each for the 

’ dike amount for his good behaviour for a period of one year under section 
“tro Criminal Procedure Code.” . | | 

The diary shows that the case was “ taken up‘ personally after dis- 
“posing of Criminal Regular Trial No. 32 of this Court. Accused 
“present in Court and arrested.” | 

The Magistrate recorded that the respondent said: “I have no 

“defence. I will furnish security.’ The Magistrate then proceeded to 

order him to exegute a- bond with sureties, or in default to. suffer one 

year's rigorous imprisonment. No information had been given to. the 
Magistrate such as is contemplated under section 110 of the Criminal © 
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Criminal Revision Procedure Code. No doubt the complainant in the theft case had 
No. 30 of stated that hé suspected the respondent of going in for stealing 


“i oak because he was suspected of. committing thefts by other people, and he 
sth. had -borne that reputation for four or five years, but assuming that an 
— - allegation made whilst -giving evidence could be regarded as inform- 


ation given, the Magistrate had not eyen examined Maung Naing in the 
theft case, and he made no inquiry into the truth of the complainant’s 
allegation. Under section 117, the Magistrate was bound to conduct 
the inquiry as nearly as might be practicable in the manner prescribed 
for conducting trials and recording evidence in warrant-cases, that 
is to say, he would be bound to take all the evidence which might be 
produced- to show that the respondent came within the terms of sec- 
tion 110, before calling upon him for his answer or defence. Again, 
the order as to the security to be furnished by the sureties was wrong: 
the amount for which the sureties should be made liable on a bond in 
Form XI of Schedule V-of the Code should be the same as that for 
which the accused is made’ liable and, as was pointed out in Qween- 
Empress vy. Nga Hla, U. B. P. J., 1st quarter 1899, p. 93, only that 
ne can be recovered from the respondent and his sureties or any of 
them. 

"The proceedings and orders of the District Magistrate are set aside 
as being wholly irregular, and the bond executed by the respondent 
will be cancelled, or, if he is now imprisoned, he will be released. 


Cloil Second Before Myr. Fustice Fox. 
gon MAUNG ON «7, MAUNG SHWE BWIN anp anoTuer. 
1 a Maung Tun Win—for appellant. | Maung Thin—for respondent. 
March Custom—Opinion of witnesses who give evidence—Opinion of. fudge who does not 
bth, take evidence—Eridence Act, s. 48, 
T90I. A generai custom or general right must be proved by evidence. Under section 
a, 48 of the Evidence Act, the opinions of persons who would be likely to know of its 


existence, if it existed, are relevant, but such opinions must be given by witnesses 
who give evidence. Where therefore there was no evidence given of any custom, 
and a Lower Appellate Court dismissed an appeal because the Judge thoughi that 
the Judge of the original Court ought to know what the custom was and that his 
opinion might be accepted : | | 

Hfeld,—that it was inadmissible to act as the Appellate Court did upon the 
opinion of the Judge of the original. Court as to the existence of the custom. 

THE appeal as against the first respondent was abandoned at the 
hearing, and is therefore dismissed: the ‘appellant will pay this res- 
pondent’s costs ofthe appeal. The suit was one for rent of paddy- 
land : the second respondent admitted that he had rented the land, but. 
claimed that he was not bound to pay the rent because the land had 
been flooded, and in consequence had not produced any crop: he set, 
up a custom under which in such circumstances tenants were not 
bound to pay rent. | _ ; 

- Both -Courts dismissed the plaintiff’s claim: the first Court because 
there was evidence that rent had not been exacted from other tenants 
whose lands had been flooded,.and the Lower Appellate Court because 
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‘the Judge thought that the Judge of the original Court ought to know 
what the.custom was, and that his cpinion might be accepted. 
There was-no eyidence given of aay custom: as the Judge of the 
A porate Court says: “ The evidente on the record is very meagre, and 
an not go much beyond showing that other landlords have, as a 
“ matter of fact, let off their tenants on account of failure of crops.” ° 
A general custom or general right must be proved by evidence: 
under section 48 of the Evidence Act, the opinions of persons who 
‘would be likely to know of its existence, if it existed, are relevant, bat 
such opinions must be given by witnesses who give evidence. 
~. I was not admissible to act, as the Appellate Court did, upon the op- 
inion of the Judge of the original Court as to the existence of the custom, 
. The decreés of both Courts dismissing the claim as against the 2nd 
. respondent areset aside, and there will be’a decree that this respon- 
* dent do deliver to the plaintiff 120 baskets of paddy, or that he do pay 
‘to the plaintiff as an alternative Rs. 108 if delivery cannot be had. 
Each party will bear his own costs throughout, 





Before Mr. Fustice Fox. 
ALANEAPPA CHETTY & two oTHERs v. MIRAJAM BEE anp ANOTHER. 
. “ , Mr. Sivaya—for applians, 
Lenders and Borrowers—Suit on promissory-note—LEquttable mortgage as securily 
for loan— Decree for payment of claim by instalments—Civil Procedure Code, 
$. 210. 
Where the suit was on a promissory-note, but it appeared that as security for the 
loan the plaintiffs held the title-ceeds of a house, or in other words, an equitable 
mortgage, and the Court ordered payment of the claim by instalments, 
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Held,—that if the plaintiffs had pursued all their remedies and had sued to have . 
their lien declared, and for a mortgage decree for sale, the defendants would have 


had time given within which to pay, and thatif lenders abandon their proper 
_ remedy. in order to avoid one of the consequences of the original contract with the 
borrewer, it is not unreasonable or inequitable that the Court should, as far as 
possible, put the borrowers in the same position as jf the lenders had sought for 
their proper remedy. 

I do not think that this case calls for the exercise of this Court’s 
revisional powers. 

‘It is true that the learned Judge did not comply with section 210 of 
‘the Code of Civil Procedure in so far that he did. ot state any reason 
for ordering payment by instalments, but his record explains that he 
was under the impression at the time that the plaintiff consented to 
peyent by. instalments. : 

The ‘suit was upon a promissory-note, but it appeared that as 
-security for the loan the plaintiffs held the title-deeds of a house, or, in 
other words, they had an equitable mortgage. 

If the plaintiffs had pursued all their remedies and had sued to have 
their lien declared and for a mortgage deeree for sale, the defendants 
- would have had time given within which to pay. : 

- .If lenders abandon the proper remedy in order to avoid one of the 
‘consequences of the original contract with the borrowers, it is not un- 


reasonable or inequitable that the Court: should, as far as possible, put _ 


the borrowers in the same position as if thelenders had sought for 


their proper remedy. ~*~ . 
_-» The application is dismissed. 


Civil Revision 
~ No. 54.0f. 
.1900. 
-March 
“Sth, 
1901: 
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| . Before Mr. Fustice Fox. 
MAUNG PO YIN anp ayotHer v, _MAMOOJEE MOOSAJI, 
Chan Toon and Dass—for applicants. -| Cowasjee and Cowasjee—for respondent. 


Landlord and Tenant—Rent—. Notice to guilt containing allernative clause as-vo _ 


. ; enhanced vent. : - 


Where in a suit for house-rent the plaintiff gave notice to the cefandant to quit 


at the end of a month, such notice containing: also the following clause :—“ Should 


you however continue to occupy the said premises after the 30th of this morth, our . 


client will charge you for the use and occupation thereof at and after the rate of 
Rs. 240 per month. This must not be taken as a waiver on.the part of our client 
to eject you from the said premises in terms of this letter.” 

Held,—that a tenant after receiving such an alternative nctice and continuing:in 


occupation is not liable to pay the enhanced rent claimed, The reasonableness of 


the rent claimed must be considered. Mahamaya Gupta v. Nilmmadhab Rai, |. 
L. R. XI, Cal., 533, and Ramzan Ali vy. Shew Bux,S, ]..430, followed. , 
Held,—tfurther that if such a notice 1s a good notice to quit, then the tenancy de- 
termines upon the expiry cf the month: in.the subsequent month the defendant 
would be a trespasser, and the owner’s remedy against him would be only an owns 
er’s ordinary remedies, namely, ejectment and mesne profits, or compensation for 
use and occupation, Such compensation must be determined by evidence as to 
what the plaintiff lost by being kept out of the benefit of the use of his property or 
by what was a fair charge for the use of the property whilst the defendant occupied 
against the will of the owner. o 


‘In this suit the plaintiff’ alleged thatthe defendants had rented a 
house from him at Rs. 150 a month rent, and that he had given them, 
through his advocate, netice to quit at the end of a month, which notice 
contained the following.clause :— at 

“ Should you, however, continue to occupy the said premises after the 
goth of this month, our client will charge you for the use and occupa- 


tion thereof at and after the rate of Rs. 240 per month, This must not. 


be taken as a waiver on the part of our client to eject you from the 
said premises in terms of this letter.” oe” te 

The suit was for Rs. 390, made up of Rs. 150 the rent for one month 
and Rs. 240 the amount mentioned in the notice. The learned Judge 
found that the defendants had agreed to pay rent at Rs. 150 a month, 
consequently no question arises as to that. As to the other sum the 
defence was that the demand was unreasonable. | | 

The learned Judge says, “ As to the enhanced rent, I should be very 


-sorry indeed to find that the law allowed a person to insist on inhabit- 


ing a house in the teeth of the landlord's wishes, on condition that a 
reasonable compensation was paid, The defendant knew the terms on 
which he was allowed to stay and his staying was purely optional. He 
elected to stay, and in doing so, I think there can be no doubt he ac- 
cepted the terms offered, and impliedly agreed to pay the rent asked.” 

Certain observations in the judgment of one of the Lords Justices in 
the case of Ahearn v. Bellman, L, R. 4, Ex. Div. 201, tend to support 
this view, but the decision of that case did not turn-upon the question 
directly.involved in this case. Some remarks in the decision in. fanoo 


*Mundur v. Brijo Singh, 22 W. R. 548, are also in favour of the view 
-that if a tenant after being served with a notice ‘like the present one 


chooses to continue in occupation he must be taken to have agreed by 


- 


L 


. 
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implication to hold the property rented at the rate meptioned in the 
notice. However, in Mahamuya Gupta vy. Nilmadhad Rai, 1.L, R., 
XI Cal.; 533, the Chief Justice doubted the correctness of this proposi- 
tion and said: “] think it may wellebe doubted whether a fenant, after 
feceivinig such an alternative notice, and continuing in occupation of 
‘the land, would be liable to pay the enhanced rent claimed.” 

In all the cases in the Indian Courts bearing upon the question-which 


~~ I can find, including the case of Fanoo Mundur v. Brijo Singh aboye 


~ referred to, the reasonableness of the enhanced rate demanded was con- 
‘sidered: in that ‘case Mr. Justice Phear said that the Court should in- 
(a whether the rate of rent mentioned in the notice was such as the 
defendant ought fairly to be taken to have agreed to by reason of having 
held over notwithstanding the notice, regard being had to all the cir- 
cumstances of the case. | 
In the case of Ramzan Ali v. Shew Bux, S. J. 439, the Judicial 
Commissioner held that under circumstances similar to the present 
there was no agreement on the part of the defendant to pay the en- 
hanced rate, and that the plaintiff could only recover a fair rate for use 
and occupancy from the date the defendant had notice to quit. 
In my judgment this is the correct view: if such a notice as the 
present one is a good netice to quit, then the tenancy determined upon 
the expiry of the month: in the subsequent month the defendants were 


in fact trespassers, and the owner’s remedy against them was only an 


. Owner’s ordinary remedies, namely, ejectment and mesne profits, or 
compensation for use and occupation. Such compensation must be 
_ determined by evidence as to what the plaintiff may have lost by being 
. kep: out of the benefit of the use of his property, or by what was a 
fair charge for thé use of the property whilst the defendants occupied 
against the will of the owner. | 
. _ If the decision of the learned Small Cause Court Judge were correct, 
then it would follow that a landlord who gave such a notite would be 
entitled to recover any rate whatever, however exorbitant, and how- 
ever out of proportion to the actual value of the property it might be, 
although the defendant might have a bond fide but erroneous claim to 
occupy notwithstanding the notice. Further in the present case, the 
' notice distinctly said that the plaintiff would treat the defendants after 
the end of the month as trespassers and not as tenants, and consequently 
there would be no question of either party having impliedly agreed 
to a new tenancy, | . 

So far as the judgment gave the plaintiff a decree for Rs. 240 it 
was, in my judgment, contrary to law, and I set it aside. The case 
will be remanded to the Small Cause Court to take evidence as to what 
compensation the plaintiff is entitled to for the wrongful use.and occu- 
pation of his property by defendants, and to decide the claim for the 
month of May 1900 upon such evidence. __ 

The Judge’s decision upon the claim for the month of April will stand. 
The respondent must pay the applicant’s costs in this Court, two gold 
mohurs being allowed as Advocate’s fee. 
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Cioil Second’. Before Mr. Fustice Fox. 


Appeal-No, 163 of 


F900, 
Mare 
_ 19th, 
' rgor,.- 


— 


—— MA SHWE KYAW v. MA BOK GALE, - = 
Messrs. Chan Toon and Das—-for | Mr, Hla Baw—for respondent. - 
appellant. 7 oad es 

Award of lugyis—Instrument of partition—Unstamped.document—Stamp duty 

| and penalty not tendered in Original Court—Admission of .document dy. 
Appellate Court—Stamp Act. | : 

Where thestamp duty and penalty on an award by lugyis—which fell under the- 

description of “instrument of partition ” as defined in the Indiam Stamp Act, 1899— 


5vas not tendered in the Original Court, 


Held,—that an Appellate Court could not admit the documtnt in-evidence even if- 
the stamp and penalty had been tendered to it. ‘ 


Champabaty v. Bibi Fibun, 1. L. R., 4 Cal., 213, followed. ‘ 
The plaintiff sued for her share of inheritance after setting aside an. 
award by /ugyis as to what she should get. The defendant relied 
upon the award. There was no award in writing, but both the plaintiff® 
and defendant had signed a document on unstamped paper on which. 


_ the award of the /ugyrs is set out, and by which the parties agreed to. 


divide the property according to the award. The original Court did 
not admit the document in evidence, and there is nothing to show that 
the stamp duty and penalty were tendered in that Court. 

In the Appellate Court the duty and penalty seem to have been 


_ offered, if not actually tendered ; but that Court held that the document, 


to have any validity and to be admissible in evidence, required regis-. 


- tration as well as a stamp. 


. The document was certainly an “ instrument of partition” as defined * 


| by the Indian Stamp Act, 1899. 


Criminal Revision 
No. 498 of 
IQOI.« 
March 
a6th, 


eee 


Whether registration was requisite is open to doubt: it is unneces- 
sary to decide this as in my Judgment the appeal of the defendarit must. 
fail on the ground that the stamp duty and penalty not having been 
tendered in the original Court, the Appellate Court could not admit. 
the document in evidence, even if the stamp and penalty had been 
tendered to it, see Champabaty v. Bibi Fibun, 1. L. R., 4 Cal., 213. 

The appeal is dismissed with costs. 





Before the Chief Fudge. 
| CROWN @o. MA PEIN, 

Defamation-~Witness for defendant in a claim made before elders— Privileged 
statement— Fudicial proceeding—Good faith—Indian Penal Code, s. 499, cls. 8 
and 9. te ~ 

Ma Cho, a Karen woman, went before elders with a claim for damages against 
one Kan Baw for breach of promise of marriage. Kan Baw called as a witness. 


- one Ma Pein, who statedthat she had seen Ma Cho having intercourse with her 


brother-in-law, Ko Kya E. Ma Cho’s claim was accordingly dismissed by the 
elders. Ma Cho then prosecuted Ma Pein for defamation and the latter was con- 
victed and sentenced to a fine, , ‘ire 

Held,—that although the statement made by Ma Pein was not-one made ina 
judicial proceeding it was privileged under clauses 8 and 9 of section 499, Indian 
Penal Codé, as it was apparently made in good faith. Thecomplainant had herself 


taken her case of breach of promise of marriage before the elders, and in respect of 


the subject-mater of the accusation the elders had lawful authority over Ma Cho for 
che purpose of her case; butif this be doubtful, it is quite clear-that the defamatory 
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‘statement was made for the protection of the interest of Kan Baw, the defendant Cyjminal Revisior 
in the case brought by Ma Cho, dnd Ma Pein therefore was not liable to a No. 498 of |. 
}prosecution for defamation, | o. St 1901. 
THIS case has been referred by the District Magistrate, Pegu, under March 
‘gection 438 Criminal Procedure Code. One Ma Cho, a Karen, went * 26th. 
' "before elders with a claim for damages against one Kan Baw for breach ae 
“of promise of marriage. He called as a witness the accused, in this 
‘case, Ma Pein, who stated that she had seen Ma Cho haying inter-- 
course with hef¥ brother-in-law, Ko Kya E; and Ma Cho’s claim was © 
-accordingly- dismissed by the elders. | | 
~ Ma Cho then prosecuted Ma Pein for defamation, and the latter was 
‘convicted and sentenced to a fine. 
‘The Magistrate who tried the case referred to the case of Govind- 
appa. Nayak v. Antoni (1. L. R., 7 Mad., 36), but held that, as the 
proceedings before:the elders were not judicial proceedings and as 
Ma Pein could not be tried and convicted for perjury,. therefore the 
‘statement made was not privileged. The Magistrate must have been 
' unaware of the nature of the proceedings before a panchayet, or he 
would have found a closer analogy. between the cases. 
The District .Magistrate on the other hand who refers the case 
‘recommending that the cenviction and sentence be set aside, cites the 
cases of Oucen-Empress v. Babaji and Queen-Empress v, Bal- 
-krishna Vithal (|. L. R., 17 Bom., 127 and 573). In each of these 
eases the accused was giving evidence in a judicial proceeding. The 
proceeding now in question was before elders, and was not a judicial 
proceeding ; but it scems that the gtatement made by Ma Pein, which 
was apparently made in good faith, was privileged under two clauses 
of section 499, namely, the eighth and the ninth. 
The complainant had herself taken her case of breach of promise of 
marriage before the elders, and in respect of the subject-matter of the 
accusation it may be said the elders had lawful authority over Ma Cho 
for the purposes of her case; but if this be doubtful, it is quite clear 
that the defamatory statement was made for the protection of the in- 
terest of Maung Kan Baw, the defendant, in the case brought by Ma 
‘Cho, and that Ma Pein was therefore not liable to a criminal prosecu- 
tion for defamation. Much the same ground was given in the Madras 
tase, to. which the Subordinate Magistrate. referred, for holding the 
accused to be innocent. The Magistrate perhaps had not the Law 
‘Reports at hand. | ; 
The conviction and the sentence passed on Ma Pein under section 
500 are set aside, and the fine must be refunded. 


Me, 


Before the Chief Fudge and Mr. Fustice Fox, — Civil Second 


“I. MAUNG MYAING. - ¢1, MAUNGSHWE YON.  4¢peal No. 75 of 
2 MABOKSON. §.- ™ {2 MA MEIK. - inh 
Messrs. Eddis, Connell and Lentaigne— Mr. Agabeg—for respondents ~ sth 
| 2 for appellants (defendants). | (plaintiffs). 1900. 
Want of jurisdiction tn original Court to try a suit—Ob ‘ection not raised— — 
ae of sutt—Furisdiction—Suits Valuation, Act, s.11, Civil Procedure Cote, 
s. 57 , | ‘ = F 


’ Civil Second 
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The value of the subject-matter of the. suit was not set out definitely in the plain js 


Appeal No, 75 of and section 11 of the Suits Valuation Act, 1887, did not apply. 


T900,. 

September 
5th, 
1900, _ 


Criminal Revision 


No. 752 of 
~ £000. 

May 15th 
£901, 





t was to be inferred in the case, however, that the value of the subject-matter 
' was in excess ef the jurisdiction-of the Court which tried the suit. 

Where there is inherent incompetency in the Court to try the suit, then, although 
no objection to the jurisdiction was raised in the original Court, the Appellate 
Court is bound to decide the question. 

The errar in exercising jurisdiction where none existed cannot be cured under: - 
section 578 of the Code of Civil Procedure, - 
‘WE agreein thinking that this appeal must succeed upon the yround 
of want of jurisdiction in the original Court to try the suit. 

The value of the subject-matter was not set out in definite terms in 
the plaint, and consequently section 11 of the Suits Valuation Act, 1887, 
does not apply. The plaint, however, contained a statement that thé 
land which was the subject-matter of the suit had been transferred to. 
the plaintiffs outright for Rs. 3,536. 

In the absence of anything in the proceedings to show that the land 


«was not worth that amount at the date of suit, we think it must be | 


taken in this suit in which the plaintiffs are seeking to assert rights in 
respect of it, that it was worth the amount at the time it was transferred 
to them, and that it continued to be worth at least that amount up to 
the date of suit. 

‘There was then inherent incompetency in the Court of the Myodk 
invested with powers for the adjudication of suits of value not exceed- 
ing Rs. 3,000 to try the suit, and notwithstanding that no objection 
to the jurisdiction was raised in the original Court, we think this Court 
is bound to decide the question, The error in exercising jurisdiction 
where none existed cannot be cured ‘under section 578 of the bene of 
Civil Procedure. 

We think the decrees of the Lower Courts should be set aside, and 
that the case should be remanded to the Township Court now having » 
jurisdiction where. the property is situate in order that that Court may 
under section 57 of the Code return the plaint to be presented to the 
proper Court. 

We think the appellants are entitled to their costs in the Lower. 
Appellate Court and in this Court, but not in the original Court as. 
they did not raise the plea of want of jurisdiction there. ? 

We do not think it is necessary or expedient to deal with or remark 
on the other points raised in the appeal. 


Before Mr. Fustice Birks. 
THE CROWN »v. NGA SO NAUNG anp MAUNG BU. 


Transfer of case for trial—Trial of accused by officer taking active. part tn. 
preliminary enquiry—Criminal Procedure Code,s.192. - 


When a District Magistrate transfers a particular case.to a Ist class Magistrate 


for trial the latter officer has no power to transfer it again to a Subdivisional Magz- 


trate even though he may be empowered by the District Magistrate to make such 
transfers. under clause 2 of section 192 Criminal Procedure Code. The,Sub- - 
divisional Magistrate transferred the case again to the Township Magistrate, but 
both these oficers had recommended the prosecution of the accused as Revenue- 
Officer. The trial of accused by officers who have taken an active ert in 
preliminary enquiries condemned. . 


| 
Py 
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Regina v. Bholanath Sen,1.L. R., 2 Cal., 23, Regina v. Hira Lal Das, 8, Bengal Criminal Revision 


L. R., 422, Sudhama Upadhya and others v. Queen-Empress, 1. L. R.;23 Cal., 328, 
referred to. . = 


THis case has been reported by the District Magistrate of Akyab.. 
it appears that on the 7th December 1900,.Maung Pan Hla, the 
_ Township Officer of Akyab, reported the four accused as having com- 
mitted offences under Rule 69 of the Revenue Rules. The report was” 
submitted to the Subdivisional Officer to sanction the prosecution of 
the cffenders. * That officer referred it to the Deputy Commissionez. 
On the ist January 1901 the Deputy Commissioner passed the follow- 
ing order: “‘ Prosecution sanctioned. The Town Magistrate should 
try‘the four cases.” ‘This appears to be a transfer under section 
192 Criminal Procedure Code, to the Town Magistrate to try the 
accused himself in four separate trials. On the 19th January the Town 
Magistrate referred the case to the Subdivisional Magistrate, who is 
also Subdivisional Officer for trial. This order was made without juris- 
‘diction. Even assuming that the Town Magistrate has been em- 
powered under clause 2 of section 192 to transfer to other Magistrates _ 
cases of which he. has taken cognizance, his order is bad, for the case 
was transferred to him for trial. The order of transfer was also bad 
on the merits as it was clear from the previous orders in the case that 
both the Township Officer and the Subdivisional Officer had recom- 
mended the proseeution. It did not make matters any better for the 
Subdivisional Magistrate to transfer the case again to the Township 
Officer for trial. It would not be necessary to set aside the conviction 
on the mere ground that the Town Magistrate was not empowered to 
make the order he did, vide section 529 Criminal Procedure Code, but 
I think the accused have been prejudiced by being tried together’ and 
by the Magistrate who recommended the prosecution. The cases under 
is head are given in the notes to Henderson’s Criminal Procedure 
Code; 5th edition, under section 556. The cases of A’egina v, Bhola- 
nath Sen, 2, Calcutta 23, Regina vy. Hira Lal Das, 8 Bengal Law 
Reports (Full Bench), 422; and Sudhama Upadhya and others v. 
Queen-Empress, 23, Calcutta 328, to which I have referred indicate 
that the Magistrate who. recommended the prosecution after p sliminary: 
“enc iT1es.S LO Id not have- tried the case.” The District Magistrate’s 
‘Order dirécting the Town Magistrate to try the four cases shows clearly 
that he considered the Myodk and the Subdivisional Officers not suit- 
able Courts as having already formed-an opinion. . nder the Code of 
92 the Madras High Court held that where a Magistrate 
~adreferred-a coimplaint to another Magistrate for disposal, that officer 
Could ict transfer it again, Madras High Court Reports, Volume 7, 
_Appendix XXXIIT- Jn this’caseé the District Magistrate did ‘not make 
over the complaint to the Town Magistrate for “disposal ” merely, but 
te try himself. I concur with the District Magistrate in thinking that 
the conviction of Maung Bu, who merely drove his cattle across the 
grazng-ground, cannot stand. With regard to the conviction of Nga 
o Naung, who, though a cultivator of the village for whose require- 
%: ments the grazing-ground was set apart, acted as agentin} grazing the 





e duly empower- 
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‘€viminal Revision-cattle of outside villagers, 1 am not prepared to express a final opinion.. - 
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It-is a matter for argument whether Rule 69 is intended to cover such 
cases, The fact that the Magistrate rather strained the meaning of 


‘the section seems to show that he was biassed. It is clear that the 


villagers can take civil proceedings to stop the grazing of outside cattle, 
but it does not follow that Nga So Naung has committed a criminal 
offence. For the reasons above stated the convictions are set aside 
and the fines imposed will be refunded. | 


*"h 


Before Mr. Fustice Birks, 


3 1 NGA SAWE VAUK, 
' THE CROWN »v. 4 2. NGA MAUNG. . 
. 3. ME THU DAW. 


Commitment, Quashing of, by Mugistrate. 


A Magistrate having once committed an accused person to Sessions has not — 
power to cancel his order and try the accused himself. A commitment once made 
can only be quashed ona point of law. The fact that the evidenceas recorded 
weuld not justify a conviction under scctton 413, I.P. C., not considered a sufficient 
ground for quashing a commitment under that section if there was ample. evidence 
that an offence under section 411, I. P.C., had been committed, as the offences were 
of the same nature. 


[ CONCUR with the learned Additional Sessions Judge in holding 
that all the three accused were committed to Sessions by the order of 
the Magistrate, dated the 22nd March 1go1. This order was presum- 
ably read out in Court, for ] find anorder inthe diary of same date 
stating that the accused were committed to Sessions. The word 
*‘ unfinished ” at the foot of the order in the body of the proceedings 
might mean that this wasa draft judgment not- delivered, but the 
orders in the diary show clearly that the accused were all committed.’ 
Under section 215 Criminal Procedure Code, a commitment once made. 
by a competent Magistrate can only be quashed by the High Court and 
on a point of Jaw.. The learned Sessions Judge recommends that the 
commitment.in'the case of the woman Mi Mé Thu Daw under section 
411 should be allowed to stand, but that a fresh trial of the other joint 
accused should be ordered, as section 413 Indian Penal Cede is_not 
applicable to the facts, I doubt the expediency of quashing the com- 
mitment of some of the accused on the ground that the section quoted 
may not be applicable in its entirety to the facts. Section 413 Penal 
Code is of the same nature as 411, but itis. necessary to‘proye that 
the accused habitually deal in stolen propérty. The Additional Judge 
has cited Queen-Empress v. Baburam Kansari 19 Cal., 190, as 
showing that the evidence recorded would not warrant a conviction 
under section 413. It would be open tothe District Magistrate to. 
direct additional evidence to be taken in support of the graver charge 
as indicated in that judgment before the case actually goes totrial. It 
would be the duty of the Sessions Judge to adda count under section 


_4t1, but I @o. not think there was such an error in the. commitment of . 


Nga Shwe Yauk-and Nga Maung as would justify me in quashing it 
under section 215 -Criminal Procedure Code. The orders of the 
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Magistrate trying the case himself are clearly ultra vires: It is Criminal Revision: 


: disereditable to'the Magistrate that he should have overlooked -the 


plain.provisions of section 215 and arrogated to himself a power of’ 


revising his own orders, a power with*two €xceptions. reserved to the 
.High Court alone under section 359 Criminal Procedure Code. The 
convictions are’set aside, but the commitment order of the 22nd March 
_ will remain in force. : 
Before Mr. Fustice Birks. 

) . THE CROWN ».S.S “CHUPRA.” | 
Fine inflicted 0;.a ship in a.corporate capacity—Absconding offenders, presumption 
a _ s regarding, ; 
- ~ There is no authority in the Criminal Procedure.Code for fining a ship under 
section 48 (e) of the Excise Act ina corporate capacity, i.¢., master, officers, and 
crew, without specifying the names of the accused. The fine inflicted was 
apparently intended to be recovered from the wazes of three of the crew who had 
-absconded~arid were suspected of having the gunja seized. There is no authority 
for fining absconding offenders on a mere presumption in this way. 

IN this case the 1st class Magistrate*of Akyab has convicted the 
S.S. “Chupra” ofan offence under section 48 (e) of the Excise Act for 
importing 144 seers of gunja into the port of Akyab. The Magistrate 
considered that he could fine the ship in a corporate capacity, 7.e., the 
masters, Officers and crew. He appears to have arrived at this singular 
conclusion because of a Home ‘rade Article which is filed in the case. 
. _This article reads as follows :— 

“And the said crew jointly and severally agree that in case any 
contraband goods be found on board and a fine be imposed by the 
Cutosis authorities in respect of the same, the amount of such fine 
shall be recoverable from the wages of the owners or owner of the 
goods, but, if the master be not satisfied as to whom the goods belong, 
such fine shall, at the discretion of the master, be recoverable rateably 
according to the rates of their wages, either from that portion of the 
crew belonging to. the department in which contraband goods shall 
lave been discovered or from the whole crew.” 

This article clearly refers to fines inflicted by the Customs author- 
ities. What the nature of the fincs is may be-gathered from a refer- 
ence to section 167 of Act VIII of 1878 (Sea Customs). A reference to 
section 182 of that Act. shows that all the offences specified in the 
schedule annexed to section 1€7 are punishable by a Collector of 
Customs except where the word Magistrate is specified in the 3rd 


column. Now as the introduction of gunja into Burma is prohibited 


by Financial Department. Notification No. 5533, dated the. 12th Sep- 
tember 1874, under section 19 of the Sea Customs Act, there is no doubt 
that that gunja was liable to confiscation under clause $ of the schedule 
attached to section 167. The 3rd column goes on to say that any 
person concerned in any such offence shall be liable to a penalty not 
exceeding three times the value of the goods or not exceeding Rs. 1,000, 
It appears from the evidence of Mr. Datta, who is described as a 
~ custom house official, that he made his'szarch in that capacity and dis- 
covered the gunja below a hatch under a bunker in the crew’s quarters, 
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Criminal Revision The mate was treated as an accused to represent the ship’s company 
No. 7540, -and.he states that’ three of the crew deserted the morning afver the gunja 


| aoe sh wasfound. Their wages would amount to Rs. 100 and the Magistrate’s 
: Saar order fining the ship Rs. 100 seens to contemplate that these wages. 
—— ___ should be forfeited. There is no authority in the Criminal Proceduce. 


Code for fining a.whole ship’s company without specifying the names 
of the accused or of fining absconding accused without.a hearing. The. 
gunja was liable to confiscation and has been confiscated. The Magis- 
trate’s proper course was to ascertain the names of the absconding - 
members of the crew and issue warrants for their arrest.’ There is. 
nothing to show that Mr. Lefevre, the mate, was in any way concerned 
in the offence. The order of confiscation will be treated. as having 
been made under clause 8 of section 167, Sea Customs Act. The con-' 
viction of the S.S. ‘‘Chupra” is set aside and the fine will be refunded. 





xf. to Owners or master on application. 
Criminal Revision Before Mr. Fustice Fox, , 
No. 146 of CROWN v. NGA NYEIN, 
May r8th ‘ 
1901 : Security order—Criminal Procedure Code, s. 118—General veputation—L 
came zs Necessity for making of order. 


In order to justify an order on the ground that a person has been proved by 
evidence of repute to be an habitual offender, the general reputation-that-heisso: 
must be proved. A man’s general reputation S the repeiecion which he bears: 
in the place in which he lives amongst the inhabitants of that place. 

Rai Isri Pershad y. Empress, 1. L. R., 23 Cal., 621, followed. rs = 

Before a Magistrate can make an order for security for good behaviour under 
section 118 Criminal Procedure Code, he must, besides being satished by the 
evidence that the respondent falls within one of the classes from whom security can. 
be demanded, be also satisfied and find it proved that it is necessary for maintaining 
good behaviour that such an order should be made, and, in his judgment, he should 
give his reasons for coming to the conclusion that such necessity has been proved. 

NGA NYEIN is undergoing one year’s rigorous imprisonment in de— 
fault of finding sureties in Rs. 100 for his good behaviour for one year. 

.On the 30th September 1900 a Police. Sergeant informed the Sub- 
divisional Magistrate that Nga Nyein was a bad character and had 
no ostensible means of livelihood, and that he received and associated 
with bad characters and thieves, and acted as daing in gambling. 
Upon this information apparently no action was taken by the Magis- 
trate, = 

On the ist November another sergeant of Police informed the 
Magistrate that Nga Nyein had no ostensible means of livelihood, and 
that it was rumoured fhat he was in the habit of associating with bad. - 
characters and thieves and of stealing. 5 a 

Upon this information the Magistrate issued an order to Nga. 

. Nyein under section 112 of the Code of Criminal Procedure,. in which: 
the substance of the information was stated to be that he, Nga Nyein, 
had no ostensible means of livelihood, and that he was in the habit of | 
associating with bad characters and of stealing.  - | ese : 

~The evidence of four witnesses for the prosecution was taken, Two 
of these called themselves ten-house gaungs, but that they were so was - 
disputed by one of the witnesses for the defence. eee 3 
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The first witness stated boldly that Nga Nyein wasin the habit of Criminal Revision. 
stealing, and that he associated* with thieves and used to dispose of- 0. 1460f — 
stolen articles and had gambling in his-house and took commission ; uw 18th, 
but the Magistrate did not ask the witness ary questions t6 ascertain eee | 
.how he knew that Nga Nyein did thesé things. “The witnessfurther - —— 
stated that Nga Nyein had been suspected by every one of having 
_ been concerned in a certain theft which had happened. He, however, 
stated that Nga Nyein did work as a goldsmith. 
From the questions put by Nga Nyein to this witnéss it woulc 
appear that Nea Nyein alleged that the witness had a grudge against 
him onaccourt of some quarrel between him and the witness’ sister. 
The second witness also called himself a ten-house gaung and was 
‘a brother-in-law of Nga Nyein’s anda relation of the first witness 
also. He said he did not see Nga Nyein doing any work, and that he 
kept a gambling den gnd took commission, and that he made friends 
with thieves and received them in his house, and that he hiniself used 
to steal in houses, and that every one suspected him of the particular 
theft referred to by the first witness. Againin the case of this wit- 
ness the Magistrate made no inquiry from the witness how he knew 
of the matters hespoketo. Thesame remark applies to the evidence 
of the third and fourth witnesses. These witnesses were young men 
- of between 25 and 27 yearsof age. The first witness for the defence, 
amanof 4o, said he had not heard that Nga Nyein committed thefts, 
or that he received bad characters, but he had heard that he had a 
‘ «gambling den. The second. witness,a man of 58, said he knew that 
Nga Nyein worked and that he had heard nothing about him in the 
quarter. The Magistrate held there was ample proof that Nga Nyein 
_ was a reputed thief and gambling dang. 
From this I gather that he regarded the evidence of the witnesses 
in support of the truth of the information as evidence of repute only, 
and not as direct evidence of witnesses speaking from, their own 
personal knowledge of the facts to which they deposed. 
If this was not so, then the Magistrate made no proper inquiry into 
the truth- of the information on whichhe had acted. If, however, he . 
regarded their evidence as establishing Nga Nyein’s general repute 
and so justifying the order for security for good behaviour, it fell far 
short of so doing. 
_In order to justify an order on the ground that a person has been 
proved by evidence of repute to be an habitual offender, the general 
reputation that he is so must be proved. , 
A man’s general reputation is the reputation which he bears in the 
place in which he lives amongst the body of the inhabitants of tha 
place. (Rai Isri Pershad v. Empress, |. L. R., 23 Cal., 621.) 
“The evidence of the four witnesses for the prosecution cannot 
properly be said to prove that Nga Nyein’s general reputation was 
that of an habitual thief and gambling daing,'and the evidence for the 
defence negatives the conclusion that his general reputation was such. 
For this reason | reverse the order requiring security. 
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Criminal Revision On another ground the Magistrate’s order is faulty and, cannot 
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stand. His order runs: “As there is no ground for accused being 
‘without sureties, therefore the Court of the Subdivisienal Magistrate: 
“ directs accused Nga Nyein tu execute the bond as required by the 
“ Court; etc.” : 5 ele a 7 
- The reason given for requiring security was not a sufficient réason.: 
Before a Magistrate can make an order for security for good behaviour 
under section 118 he must, besides SR satisfied by the evidence that 
the respondent falls within one of the classes from whom such security 
can: be demanded, be also satisfied and find it proved that it is meces- 
sary for maintaining good behaviour that such an ordcr should be 


_made, and in his judgment he should give his reasons for coming to , 


the conclusion that such necessity has been proved. | 

Further the evidence should have been confined to the matters set 
out in the information. im 

No charge. is necessary in proceedings for security, but the basis of 
the provision requiring the substance of the information on which 
action has been taken to be set forth in orders under sections 107, 108, 
109, and 110 of the Code is identical with that of the provisions 
requiring a charge to be framed in trials, namely, to give the . pérson 
proceeded against full notice of what he has to meet. 

On the information on which the Magistrate acted in this case, there 
was nothing said about Nga Nyein earning his livelihood by unlawful - 
gaming, and the Magistrate erred in apparently himself bringing into 
the inquiry new matter of which no notice had been given under his 
order under section Ilo. 

J direct that the Magistrate's order requiring security from Nga — 
Nyein be set aside and that Nga Nyem, if still imprisoned, be set at 
liberty. ; , 

. Before Mr. Fustice Birks. 
"NGA HINAN v. THE CROWN. 
(1) AUNG LAYA, (2) NGA SIT KWIN » THE CROWN. 
General repute—Burma Gambling Act, s. 12. 

Evidence of general repute is not admissible in prosecutions under section 12 of 
the Burma Gambling Act. The Magistrate should satisfy himself by evidence 
that a particular house is used as a common gaming house before he issues pro- 
cess under section 12. Irregularities of procedure pointed out. Opinion expressed 
that offences under section 12 should be tried regularly. | 

HE petitioners in these two cases. were both tried summarily by the . 
rst class Magistrate, Letpadan, for offences under section 12 of Burma 
Act, I of 1899, and were each sentenced to one month’s rigorous im- 


=~ 


prisonment, 3 os. Cate 
In case No. 88 the Municipal Secretary-was the informer. His 


information is not dated nor did it show when the gambling had last: 
taken place. It would seem that neither of the two informers.were . 


- examined onoath till after-process had issued. It is not clear how 
accused Sit Kwin came to be summoned, for there is no complaint about 


him, When examined on oath Maung Lu Gale said that the gambling ~ 
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_ had last taker place: on the 6th April rgor.. in case 89 the head Criminal Revision 
constable Po Aung said that the last gambling was on the 8thSeptem- Nos. 546 and 547 | 


_ber 1901. This was apparently a, clerical error for 8th April rox. gr eee 
Both these witnesses were examined,on the roth Aprilandthe accused ~~ Hon “7s 


- i the two cases were tried and convicted on the same day. In one . ae 
case the Magistrate held that the last gambling was on the 6th and in 
the other on the 8th. The Magistrate does not appear to have 
recorded the grounds of his belief that Aung Laya’s house was used as 
a conimon gaming house under section 6 before process was issued. 
The ordinary procedure contemplated in the Act is that detailed in 
section 6, but in nearly every case that has come to my notice the 
‘accused are brought before the Court by summons and in many cases 
there is reason to fear that unauthorized entries and searches are 
made to obtain evidence. In neither of these cases are there any 
copies of these summonses on the record, and it seems probable that 
the accused were just sént for by the Magistrate. No time was given 
to them to prepare their defence or to engage advocates. ‘The cases 
being tried summarily there are no notes of the evidence, but it would 
appear from the Magistrate's finding that he admitted a good deal of 
evidence that might be relevant in an enquiry under section 17 of the 
Act, but was irrelevant under section 12. It-is also clear that the 
Magistrate did not know the precise date when the gaming took place, 
and he has convicted the accused because’ he believes them to be 
habitual gamblers. | 

- . It is not alleged that the accused have ever been convicted before, 

and as evidence of general repute is not admissible in a trial under 
section 12, the sentence passed is unduly severe. The sentence has, 
‘however, been undergone. I do not think the record shows that the 


Te 


accused in either case committed any specific offence. % 
The convictions in both cases are set aside. I think it right ral 
-to express an opinion that offences under section 12 of the Burma $i 
Gambling Act should be tried regularly and not by way of summary # 


trial. 
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‘ - Before Mr. Fustice Birks. Civil Second 


MA PU anp Two oruers 2. MA LE, i Aaa No, 54 of 
Mr, Maung Thin—for appellants, | Mr, &. N, Banerji—for respondent-plaintiff, ie on 
Buddhist Law—Inheritance—Attetpa property—Lettetpwa property—Out-of-time r9or, 


grandchild, Share of—Estate of grandparents, 
The plaintiff sued for three-fourths of the “ attetpa ” property of her grandparent3 
and one-eighth of the “lettetpwa’’ property. ~ 
Held.—that as she was an “ out-of-time grandchild,” z.e., her parents had prede- 
ceased the grandfather, she was only entitled to one-fourth of the above shares, 
‘THIS is an appeal on a question of law. The plaintiff-respondent is 
the granddaughter of U Po by Ma Si his first wife. Ma Si had two 
daughters, Ma Hme and Ma Ke: the elder Ma Hme, died without 
issue and both the daughters predeceased U Po. The defendants are 
. the children of U Po’s third wife, Ma Shwe The, who also died before 
- her husband. The plaintiff sued for 11°28 acres, being three-fourths of 


oo 
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Civil Second Appeal the “ attetpa” land left by her grandmother Ma Si. “The main plea 


“No. 54 of tgor. 
May arst. 


raised in defence was that the plaintiff was not within reach of-the 


-‘inheritance, and also that U Po had already given Ma Le her share in 


the inheritance. The Courts below have found that the “ payin” of- 
U Po consisted of the Teinbin field of 8-16 acres and the “‘lettetpwa ” 
property of 8-78 acres and that, plaintiff was entitled to three-fourths of 

the first and one-eighth of the second. _ This division 1s alleged to be 

in accordance with pa ph 21 of the roth book of the Mann Kyé. ° 
It is an essential untlor that section that the grandchild should live with - 
the surviving grandparent, but the Court of First Instance held that 
this condition had been fulfilled, as the plaintiff was an infant in arms 
when her mother died and was put out to nurse by the grandfather. — 
For the appellant it is contended that paragraph 15 of book to of the” 
Manu Kyé is the law applicable. It is admitted in the plaint that Ma 
Ke the plaintiff's mother was the younger daughter, and that she died 
six years before her elder sister, and that therefore her daughter is 
only entitled to one-fourth of the share that would havg come to her 
mother. No authorities have been cited beyond these two sections of 
the Manu Kyé2. The meaning of these words “within reach of the 
inheritance ” was discussed in Maung Hmawv. Ma On Bwin and: 
others (Civil Reference 4 of 1900). It was there held that “ it is a 
“ principle of Buddhist law that only those closely related should in- 
“ herit and that relations of the same degree should inherit to the ex- 
‘clusion of those of a more remote degree, that, for instance, children 
should exclude grandchildren.” The paragraph now quoted by Maung. 
Thin is referred to as one of the exceptions to this general rule and 

reasons for it are assigned. In section 213 of the Attasankhepa Van- 
nana Dhammathat “ out-of-time grandchildren” are defined as grand- 
children whose right of inheritance has been discounted through the 
death of their parents in the grandparents’ lifetime. Their share is* 
laid down as one-fourth of whist would have come to. their parents. | 
Ma Hme having died without issue Ma Ke would have been the sole 
surviving daughter of MaSe and U Po, but unfortunately she died 
before her sister. Maung-:Thin contends that paragraph 66 of the 
Manu Kyé applies and that the children of Ma Se and the children of 
the late wives would take in the proportion of two to one. As there 
were two daughters by the first wife and one by the. third wife they 
would each get one-third. Section 66 applies the same principle to 
the property acquired during the latter marriages. . Section 226 of the 
Attasankhepa seems to give the shares to the grandchildren of the first 
marriage the shares as divided by the Court below, but this section 
must be read in connection with sections 213 and 224 which refer to 
the shares of “ out-of-time grandchildren.” I am of opinion therefore 
that the decrees should be modified. No doubt the authorities differ — 
widely as to what the shares of the grandchildren should be and this'was | 


pointed outin anUpper BurmaRuling, Maung Aya Nu and others 


v. Ma Bwin, page 345 of Chan Toon’s Leading Cases. I think the 
Courts were right in holding that Ma Le’s shares would be one-eighth 
of the “lettetpwa” pro and three-fourths. of the “ attetpa” 
property of U Po had she not been an “ out-of-time grandchild.” The 
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decrees of the Courts below will be varied by a direction that the Cyytl Second Appeal 
plaintiff-is entitled to one-fourth of what was decreed, 7.¢., 1°53 acres No, 54 of 1908, 
of thé “payin” and ‘27 of the “ lettetpwa.” The order asto funeral. © May 2st. 
expenses not having been the subject. of appeal will stand. “The costs earth 





-of the proceedings will be calculated in proportion throughout. | . e, 
Before Mr. Fustice Fox. Crisnina! Revision 
VADIVALOO SWAMY (Applicant) v. CROWN (Respundent). we eee : 
” For Applicant—Messrs, Summers, Okeden and Buckland, — | 


Summary trial—Reasons for conviction, Record of —Criminal trespass, what con- 
stitutes—Indicn Pénal Code, ss. 441, 447—Proceduve when accused does not 
admit the offence—Criminal Procedure Code, s. 244. ; 

- A Magistrate in recording his reasons for the conviction in a summary trial 

should state them so that the High Court on revision may judge whether there 

were sufficient m&terials before him to support the conviction. Jn ve Punjab Singh, 

I, L.R., 6 Cal., 579, and Queen- Empress v, Shidgauda, 1. L.R., 18 Bom,, 97, followed, 
Every trespass upon the property of another is riot acriminal trespass. There 

must be circumstances in the case which afford ground for a reasonable deduction 

that the accused had at least one of the intents specified in section 441 of the 

Indian Penal Code. Chundey Narain v. Farquharson, \l.L.R., 4 Cal., 837, followed, 

. The latter part of section 243 Criminal Procedure Code cannot be read as dis- 
tinct and separable from the first part of the section. If an accused does not admit 
the offence of which he is accused, the Magistrate cannot convict except upon 
evidence that the accused did commit the offence. 

THE applicant was convicted by the District Magistrate, Rangoon, 
~ of an offence punishable under section 447 of the Indian Penal Code 
- and was sentenced to rigorous imprisonment for one month. 

' The trial was a summary one. In the space left in the prescribed 
form for the finding and, in the case of a conviction, a brief statement 
of the reasons therefor, the following is recorded : 

‘He has been warned twice to clear off the land by Magistrates 

and is most obstinate. He refuses to go in spite of warnings 

Magistrates and pelice. I must therefore sentence him to gaol. Any 
further warnings are useless.” 

This, in my judgment, was not a compliance with the law. 

_ In the case of /n re Punjab Singh, 1. L.R., 6 Cal., 579, and in 

Queen-Empress v. Shidgauda, |. L. R., 18 Bom., 97, two High 

Courts have hekd that a Magistrate in recording his reasons for the 

conviction in a summary trial should state them®so that the High 

Court on revision may judge whether there were sufficient materials 

- before him to support the conviction. | 


Every trespass upon the property of another is not a_ criminal tres- 
pass. To constitute criminal trespass the person trespassing must 
have either entered on the property, or remained there with one or 
more of the following intents, namely :—(1) to commit an offence, (2) 
toirtimidate any person in possession of the property, (3) to insult 
such person, or ti} to annoy such person ; and before convicting any 
one of the offence of criminal trespass the judge must find that the 
person accused entered or*remained with one or more of such intents. 
Intent isto be gathered from the circumstances, btit there must be 

circumstances inthe case which afford ground for a reasonable deduc- 
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Criminal Revision tion that the accused had at least one of such intents. ' Previous warn- 
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ing to the person not to enter the property does not necessarily lead 
to a conclusion that a subsequent entry was made with one of. such.. 
intents. See Chunder Narain v. Farquharson, 1. L. R., 4 Cal.,-837. 
The absence from this record of anything to show that the Mayis- 
trate had sufficient materials before him to justify 4 conviction would, 
on the authority of the cases first cited, be sufficient ground for setting. 
aside the conviction. . . } 
‘The conviction, however, must be’ set aside on another ‘ground. 


This Court called for a report as to whether any withesses were ex- 


amined in the case. The Magistrate reports that “ the: accused was 


_ called on to show cause why he should nat be convicted of the follow- 


‘ing charge, in substance that he committed criminal trespass on Port 
“Trust ground to the annoyance of Mr. Tilly. The only.reason-shown 


- against conviction was that he did not know the land belonged to the 
_“ Port Trust Commissioners. This I considered clearly false, having 


‘reference to proceedings before Mr. Moultrie which were submitted- 
‘with my record. He was warned last year by Mr. Godber. 

‘ As no cause was shown against conviction I sentenced him.” 

The procedure of the Magistrate was clearly erroneous. 


Section 243 of the Code of Criminal Procedure enacts that, if’ the 
accused admits that he has committed the offence, avd if he shows no 


. sufficient cause. why he should not be conyicted, the Magistrate shall 


convict him accordingly, but by section 244 if the accused does sof 
make such admission, the Magistrate is bound tohear the complainant 
(if any) and to take all such evidence as may be produced in support 
of the prosecution, and also to hear the accused and take ‘all such 
evidence as he produces in his defence. 3 


These provisions clearly show that, if an accused does not admit 
that he committed the offence of which he is accused, the Magistrate. 
cannot convict except upon evidence that the accused did commit the 
offence... The Magistrate appears to have read the latter part of: 


_ section 243 as distinct and separable from the first part of the section: 


this is not the case. On this further ground also the conviction must 
be set aside. “5 - 

I acquit the gccused Vadivaloo Swamy, son of” Permiasur, of the, 
offence of criminal trespass charged against him in Criminal Summary 
Bailable Case No. 41 of rgor of the Court of the District Magistrate, 
Rangoon, and I direct that he be set at liberty. "a 








“Before Mr. Fustice Fox. : 
‘MAUNG KYAW DUN ». (1) MAUNG KYAW, (2) U MYAT SAN, 


Messrs, VanSomeven and Fagan—for appellant (plaintiff). ° 
Messrs. Lowis, Giles and Thornton for respondents (defendants), 
Redempticn suit—Stamp duty—Value of suit—Fyrisdiction—Lower Burma Courts 
) _ Act, 1900, 8, 25. , 


The amount on which stamp duty is payable does not determine the jurisdiction’ 


~ of a Court, but the amount or value of the subject-matter of a suit. 


I. | LOWER PURMA RULINGS, - OF 


In a redemption suit the subject-matter of the suit isthe land sought to be re- 
‘deemed. Therefore the actual present value of that land: at the time the suit is 
filed must determine any question as to the Court which is competent to try the suit. 

THE plaintiff sued to redeem some garden land for Rs. 200, alleging 
that he had mortgaged it, and had not sold it outright as the defend- 
ants contended he had done. 

The plaint.was filed “in the Court of the Civil Judge of the Insein 
Township,” and was written on a Court-fee sheet for Rs. 15: this was 
the proper amount for such a suit according to sub-section (IX) of sec 
‘tion 7 and the First Schedule of the Court Fees Act. | 


The actual present value of the land was not set out in the plaint, 
. and in the written statements neither of ‘the defendants raised. in a 
distinct form the question whether the Township Court had juris- 
diction to hear and determine the suit, . 


_ Upon appeal, however, to the District Court the defendants con- 
tended that the Township Court had no jurisdiction. 


The Additional Judge decided. against such contention. He held 
that in suits for redemption the stanip duty is paid on_the amount for 
which redemption is sought, and that amount also determines the 
jurisdiction of the Court. He added “the land in dispute though 
measuring only 2°78.acres is said to be worthanything from Rs. 3,000 
to Rs. 10,000,” but he-gave no definite finding upon what the value 
was.- The Judge’s decision upon how plaints in redemption suits 
must be stamped ts not in strict accordance with the sub-section of 
‘section 7 of the Court Fees Act which I have referred to above: when 
the mortgage is in writing the plaint in such a suit must be stamped 
according to the principal money expressed to be secured by the in- 
sirument of mortgage, whether any part cf the principal money has 
been paid off or not. | 

Flis decision thatthe amount on which stamp duty is payable de- 
termines the jurisdiction of the Court is also erroneous. Under sec- 
tion 25 of the Lower Burma Courts Act; 1900, Township Courts and 
Subdivisional Courts have jurisdiction to hear and determine suits and 
original proceedings of a value not exceeding Rs, 500 in the case of a 
Township Court and not exceeding Rs. 3,000 in the case of a Subdi- 
visional Court. : i pee 

The word “value” is defined in the Actas follows: “Value used 
‘with reference to a suit or appeal means the amount or value of 
“the subject-matter of the suit or appeal.” 

In a redemption suit the subject-matter of the suit is the land sought 
to be redeemed : therefore the actual present value of that land at the 


time the suit is filed must determine any question as to the Court- 


which is competent to try the suit. : 
The plaintiff's advocate does not admit that the value of the land in 

question in this suit was over Rs. 500. 

I therefore frame the fqJlowing issue, namely: “ What was the 


“value of the fend, the subject-matter of the suit, at the time the suit, 


“was filed?” ; and under sections 566 and 587 of the Code of Civil 
| q 
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Precedure | -refer Such assue for trial:to:the Township :Court and direct 
such Court to take such*additional evidence as may ‘be tendered ‘by’ 
the parties on such issue. 

‘The’ Township ‘Court will record its finding on such issue and re 
turn it through the ‘District Court ‘to this Court together with the 
evidence taken. 
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Before Mr. Fustice Birks. 
MA TU v. MAUNG PU. . 


% 


| -Moung Thin—for appellant. — 
Power of attorriey—General and special power—Civil ‘Procedure Code, s. 37. 


A plaint was presented by A who held a power of attorney from the plaintiff B, 
The power ‘in. question is stamped with a -one:rupee stamp,:and, -alter-setting out 
that the principal B was 80 years of .age.and unable to come.to Court, it appoints 
A, the brcther-in-law of B, to speak on her behalf and to conduct the case as her 
representative. It was argued that the power was not a.general power. ‘The Lower 
Appellate Court-reversed-the decision of the Court of iest Instance on-a prélimi- 
nary point, holding that the,plaint was not presented by B, or by her,duly recog- 
nized agent,as described in section 37:Civil Procedure Code. 


Held,—thatthe power is sufficiently general.in its terms to cover the Fequjremenks 
of section 37 Civil Procedure Code, and that the question whether the power .is 
general or special cannot be decided solely by the question of stamp duty. 

Held,—further that the plaint having been admitted and no objection taken to 
the representation of plaintiff B by her agent A the suit should not have been 
dismissed on:this'technical ground. i | 

Munoo Dossee-v. Ishan Chunder Banerjee, 5 W.R., 245; Bisandas y, Lakhmi- 
chand Kisanchand,:6 Bom. .:C,, 159, followed. 

‘THE Lower Appellate Court -has reversed the decision of the ‘Court 
of First Instance on a preliminary pcint, holding “that the plaint was 
not presented by Ma ‘Tu or by her duly-recognized agent as described 
in section 37°‘Civil Precedure Code.’ The plaint was apparently ‘pre- 
sented'by Maung Thaing, who holds.a power of:attorney from the-plain- 


tiff Ma Tu. It was stated he‘had engaged a vleader, but I do not find 


any pleader’s power inthisrecord. The power in question is stampea 
with a one-rupee stamp, and, after setting out that the principal Ma 
Tu was over 80 years of age and unable to come to Court, it appoints 
her brother-in-law to speak on her behalf and to conduct ‘the case as 
her representative. It isargued that this is not a general power. 
Now the ‘distinction between a general power and special power 1s 
Jaid down in Stoke’s Precedents-of Powers of Attorney ‘as follows: 


“We shall see that generally every person suz juris may delegate 


authority to perform all lawful acts. ‘He may authorize another ‘to 
transact all matters connected witha -particular. employment, or ‘he 
may confine the power to the doing of a single specified act. ‘hf the 
former case the power is called-a general, in the latter a special or 
particular power of.attorney.” The spesial-:powers given as illustra- 


_ tion to these remarks are those-where a Solicitor is given a special 
_ power to receive money out of Court. On referring to the Stamp Act 
of 1899. it will be seen that seven different kinds of powers are provided 


# 
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for in Schedule I under Article 48. The first clause (a) clearly refers 
to a special power. The second (4) provides that when a power of 
attorney is required in suits or proceedmgs under the Presidency Small 
Cause Courts Act, XV of 1882, a fee of eight annas only is necessary. 
Off turning to that Act, the second schedule shows that Chapter II] 
_of the Civil Procedure Code is applicable as to procedure except sec- 
tion 37, clause (4), and thelast paragraph. Now clause (4) deals with 
- muktars holding special powers, so that it would seem that a power 


given under clause (4) to conduct a Presidency Small Cause Courts suit | 


under that Act was a general power though only bearing an eight-anna 
stamp. In the present case the power filed appears to be duly stamp- 
ed under clause (c) of Article 48, but itseems to convey a general power 
to Maung Thaing toact for Ma Tuin that particularcase. Maung Hla 
Baw now argues that, as Ma Tu is residing in the jurisdiction, even 
if this were a general,power the plaint was not duly presented. It is, 
however, signed by the plaintiff, and there is no question but that she in- 
tended her ayent toact forher. It is clear that a bed-ridden old woman 
must appoint some agent, if unable to cometo Court. No question was 
raised in the Court of First Instance as to the validity of this power. 
It was held in Munoo Dossee v. /shan Chunder Banerjee, 15 W. R., 
245, ‘‘ that a suit should not be dismissed by the First Appellate Court 
“on the ground that the plaint has not been filed by a duly recognized 
“agent, as such an error does not effect the merits of the case.’ In 
that case a very similar question was raised, for the plaintiff was re- 
siding within tlhe jurisdiction, and the party who putin the plaint on 
her behalf was not a person holding a general power of attorney from 
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her. The Court held that the point had been wrongly decided by the + 


Munsif in the plaintiff's favour, but as it had been considered it should 
not have been questioned on appeal. A similar view was held by the 
_ Bombay High Court in Bisandas v. Lakhmichand Kisanchand, 6 Bom. 
-H. C., 159. <A case of mine as Judicial Commissioner has also 
been referred to, Mohan Panday v. Chunhal Panday, Civil Second 
Appeal No. 9 of 1899, where it was held that the defendant had waived 
an objection of this nature. I think also that the general provision of 
‘section 528 Civil Procedure Code, shows that the Lower Appellate 
. Court was wrong in dismissing the suit on the purely technical ground. 
I would hold therefore— a 

(1) that the power in question is sufficiently gencral in its 
terms to cover the requirements of section 37 Civil 
_ ‘Procedure Code, and that the question as to whether the 
power is general or special cannot be decided solely by the 

question of stamp duty; a: 
(2) that the plaint having been admitted and no objection 
taken’ to the representation of plaintiff by her agent 
the suit should not have been dismissed on this technical 
- ground. , 
The: appeal is allowed ang the case wilfbe remanded back to the 
Lower Appellate Court for a decision on the merits. ‘The costs of this 


appeal will be in favour of the plaintiff and will be included in the_ 


costs of the decree of the lower Appellate Court on the merits. — 


Criminal Revision 
- No. 466 of roor. 
“‘Fune 1th, 

, 190T. 
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Before the Chief Fudge. 
- THE CROWN zw. NGA PO KA.* 


Improper discharge of accused—Furcher inquivy—Reference ‘to High Court— 
Pee Criminal*Procedure Code, s. 437—Notice to accused, 


In the case of an accused being improperly discharged by a -Magistrate, when 
there is really no further inquiry that can be properly directed, the proper course is 
., to refer to the High Court. In cases in which further inquiry of any kind can be 

“aprdered, a reference to the High Court genera!ly would. be unnecessary. * 


Queen-Empress vy. NS a Lun, 1 1. B, R., 9, commented on. 


It is a general principle of law that an order to the pre] judice of an accused per= 
son shall not be made without his having an opportunity uf contesting it. 


ON the 4th of February 1901 the District Magistrate, without re-. 
cording any special reasons, directed the re-arrest and re-trial of dne 
Nga Po Ka, who had on the 21st November _1900,. been discharged in 
respect of offences under sections 420 and 429 of the Indian Penal 
Code by a Subordinate 1st class Magistrate. The successor in office 
of the District Magistrate above referted to submitted the case to this 
Court, recommending that his predecessor’ s order should be set aside 

as ‘the order passed by this Court oh 4th February 1901 ordering a 
‘retrial under section 437 Code of Crifiiinal Procedure, by another 
‘ Magistrate is illegal under the rpling giveny.in Queen-Empress v. Nva 
“Pg Lun, 1 L. B. R. ,9 (Criminal\Revisioh No. 175 of 1900)”; and 
the District Magistrate asked thatthe ; xase should be remanded for. 
. trial to the tst class Magistrate, who “originally inquired into the case 
and discharged the prisoner. 

{ accordingly set aside the order. 6 the 4th February and requested 
the District Magistrate to submit reasons for asking for an order-for 


: re-trial. 


These are now before.me And are sufficient toshow that on the 
evidence recorded a chargé. Should have been framed. .Some of the 
‘facts stated by the Distsict Magistrate are, further, such as would 
indicate that a re-trial dé novo may be desirable. The Magistrate 
who first inquired. intoithe case is also now absent from the district. 

I direct accordingly that Nga Po Ka be called on to show cause 
against a fresh inquiry being held in the case against him, and on re- 
ceipt ofthe Disttict Magistrate’ s report final orders will be passed, 

Withtregard ise the order in Queen-Empress v. Nga Po Lun which 
was 'passéd by je I may make the following observation :— 

The, “accused had in that case been’ acquitted, aiid, as noted, an 
answer'te=the second question asked by the Sessions Judge was ‘not 
necessary for the purposes of that case; but it was thought well to 
make certain remarks. Part of the remarks as recorded in the last 
paragraph of the reling go further than was intended, and should be 
understood to be limited to the last sentence, which runs “under the 
“circumstances which the District Magistrate had before him, namely, 
“an improper discharge, the evidence “alneady taken being sufficient in 
“itself to justify the accused being put on his trial, the proper course 

“would have been to refer: the case to the High Court.’ The text of 


* Overruled by King-Emperor v. Po Yin, 3, L. B. R., Q7. 









! =* 
1). - “LOWER BURMA RULINGS. . ° ‘101 





the Full Bench decision which I was followin g (Hari Dass Sanyal ¢,:,.:ia} Revision 
and others v. Saritulla, 15 Cals 608) runs as follows: “In the same Bos 466 of 100. 
“way, In a case not triable Only by the Court of Session, if the Ses- ‘une rit 

* sions Judge or the District Magistrate is satisfied that on the evidence _ 190T,. 
etaken there is a clear case for charging and trying:the accused, and aaa 

“ there is no reason for desiring further magisterial examination, .L think 

“tit is ordinarily his duty to refer the case to this Court,avhich can 

“make a suitable order, and not to direct a further inquiry, by 
“trate.” That was.the state of things in thi dee then be 





to the need for further inquiry, supposing thé accused hg 
charged and not acquitted. In the present tase Oueen-Empress v. 
Nga Po Ka, the evidence recorded is in the apimion of the District 
- Magistrate also sufficient to warrant the framing of a charge, but the 
District Magistrate has now submitted reasoms for also considering 
that a further inguiry in the ordinary sense of the words is called for, 
the record having apparently been_tamipered with, and again as the 
Magistrate who tried the caséis‘nof available, a fresh or new inquiry 
is obviously desirable. ; = ot? 
_I take then this opportunity of pointing out thatthe order in Queen- 
* Empress v. Nga Po Gun should be understood:ds not intended to do 


more than Jay wn_that, when there is really'no further inguiry that 
can be/prope: R itketed the proper courst is to refer the matter to 





: t..\ In/eases in which fusther inquiry of any kind can be 
ordered a reference to the High Court may be, and in my opinion 
generally would be, unnecessary. .)* 

It appears‘that before makin the order under section 437 of the 
Criminal Procedure Code, which has already been set aside, the Dis- 
trict Magistrate did not give the accused person an opportunity of 
showing cause-why an order for further inquiry should not be made. 
The service of a notice to show’ cause is not absolutely necessary in 
‘point of law, but it is a general principle that an order to the prejudice 
of an accused person shall not be made without his having an oppor- 
tunity of contesting it, and a Magistrate who neglects to give such 
notice or opportunity does not exercise-a proper discrétion. 








Before the Chief Fudge. Criminal Revision 
CROWN ov. MI ZAN. ee, F Zpons 
’ Improper discharge of accused—Further inquiry—Reference to High Court—. une Tabi, 
Crimina Puscuduyte Cate section 437—False Vatemend made to Police Officer— 4got, 


Statement taken down in writing by Police Officer—Criminal Procedure Code, 
section 161—False evidence—False informaiion—Contradictory Statements to 
Police and to Magistrate—Conviction in the alternative—Indian Penal Code, 

' séctions 193, 182—Police Sergeant not subordindte of Township Magisirate— é 
Criminal Procedure Code, secticn 195 (i) (a)—Alternative charges—CYriminal 
Procedure Code, s. 236. : 

It is not necessary én every case in which further inquiry is considered desirable 
under section 437, or in which the framing of a charge against the accused who 
has been cischarged and his trial are required that’ reference should be made to 

the High Court. Even if the words ‘further enquiry’ do not include trial, the - 
trial would follow as in the case of a newly instituted prosecutiog if the further 
enquiry established a primd facie charge, without reference to the High Court. 
Queen-Empress v. Nga Po Lun, 1 L. B. R., p. g, referred to. 
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False statements made under section: 16t en inal Precediire Code, are-not now - 


Revtsion 
of 1902, Punishable under section 193 Indiam Penal Code: 
rath, 


The written statement made under sections. @1 and 162 Criminal Procedure 
Code, is. not admissible in evidence. _ 

A Police Sergeant is_not subordinate to a Ti wnship Magistrate within the 
meaning of section 195-(r) (a), Criminal: Procedure Code. . | 
. A conviction in the a’ternative-under section 193 or section 192, Incian Penal 
Code, is- not sustainable on.the ground that, where one statement. has been made 

_to. the police and a contradictory statement has been made on oath, the accused _ 
“must either have given false evidence or falte,information- eee . 

Section 236 Criminal Procedure Code, does not apply to a state of facts in whith 
it is doubtful what are-the acts or series of acts that are preved, but to a state 
of facts in which it is doubtful which of severalsections is applicable. The dowbe 


* is not aso the facts but as.to a malter of law, 


Wapadar Khan v. Queen-Empress |. L. R., 21 Cal., 955; Queen-Empress v. Croft, . 
I. L, R., 23 Cal, 174, Khan Mahomed v. Queen-Empress and Shershah y. Queen- 
Empress, Punjab Re«., 1887, Criminal Judgments Nos. r1 and 43, Queen-Empress 
v. Ramji Sajabarao, t. kL. R. 10 Bom., 124, cited. 

THE District Magistrate has referred the proceedings of the Sub- © 
divisional Magistrate, Myaungmya, in Criminal Trial No. 136 of 19600, 
Crown v. Mi Zan, section 193 Indian Penal Code, with a recommenda- 
tion that the order of discharge passed therein be set. aside and that. 
Mi Zan be put on her trial. It appears that it was intended to prose- 
we her for offences under section 193 and section 182, Indian Penal 

de, 

The District Magistrate’s order of reference is as follows :— 

One Tun Nyan was prosecuted for kidnapping a girl Mi Kin. 
During the investigation by the police the latter’s mother stated to 
the police that she had not consented to her daughter’s eloping with . 
Tun Nyan. When. giving evidence in the case Mi Zan stated that. she 
had given consent.and added that she had made a false. statemént to: 
the police because she wasiangry. ' 

_“ The Tewnship Magistrate accordinzly sanctioned. her prosecution 
under section 182.indiam Penal: Code.. «- | = 

‘«'The Subdivisional Magistrate. who: tried the case discharged Mi 
Zan om the ground that as she bad. been: a witness im Court. she could: 
not be prosecuted under section’ 182 Indian Penal Code, and also om 
the ground that the Township Magistrate had no power to sanction 
prosecution for false statement made to the- police, ; 

“T am unable to follow the Subdivisional Magistrate’s argument as 
to the first. ground. It dsyclear that owing to the. false information 
which Mi, Zan gave:to the police, Tun Nyan was harassed by being: 
arrested: and tried; and: Fs¢e no reason why Mi Zan should not be tried 
under section 182 Indian Penal Code. | 
“As for the.second ground, Mi Zan gave the ‘false evidence to a 
Sergeant. af police of a guacd within the jurisdictian of the Township: 
Magistrate. Surely the Sergeant was subordinate to the Township 
Magistrate. for, the purpose of section 1g5 Criminal Procedure Gade. 
If so, the Township: Magistrate had power to grant the-sanctien. 

“"Fhe-proceedings are. accordingly submitted’ to the Chie6 Court, 
with tle recommendation that the arder of discharge be set aside ant - 
Mi. Zan be putYon lier trial" 

There was in the first, plage: no mecessity for a reference to this 

Court. It seems clear from the record*that the whole of the evidence 
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had not beenftaken. Ne witness had beem examined, but two copies -:;; = 
of statements made by Mi Zan, one a copy of police record of her i ate o s 
statement made on examination by the police and the other a copy of ~$une rath, 
Her deposition in Court, were filed;° and om perusing. these docu- = 190/. 

» ments and the order of sanction for Mi Zan’s prosecution which was =~ “—~ 
passed by the Township Magistrate, the Subdivisionai Magistrate 
discharged the accused. -If there was evidence obtainable to prove | 
charge under section 193 or section 182, Indian Penal Code, the Dis 
trict Magistrate had the power under section 437 to order further§ 
inquiry which would: in the natural course be followed by charge and 
trial im-case an-effence were found to be primd facie establishedZ 
It is not-necessary to refer every case in which further inquiry is 
necessary to this Court ; nor was the decision published at page 9 of 
the. Printed. Judgments of the: Chief Court, Queen-Empress v. Nga Po 
Lun (cited in a similar reference by the same District Magistrate) 
intended to lay- this down. Further, the general statement that 

-“further inquiry ’ does: not include friad, is liable to be misunderstond. 
The words ‘further inquiry’ may not include in their actual meaning 
charge and trial; but, if it appears on the further banity that a 
charge should be drawn up and the accused should be tried, then this 
trial will properly follow just-as if the case had. been newly instituted. 

' In the case of Queen-Empress vy. Po Lun there was no scope for 
further inquiry, even supposing that the accused in that case had been 
discharged and not acquitted; and, therefore, following the Full Bench 
ruling cited in the order, it was noted that the Rope course would 
have been'to refer the matter to the High Court. The point was not 
actually involved in the case, as it appeared on consideration to stand, 
and the remarks made on the subject of further inquiry, taken as 
applying generally, are no doubt liable to be misunderstood in their 
ring. : s\2 
There are several points in the: case now referred to: this Court; 
which call for remark, because the. District Magistrate seems to be j 

‘ ander misapprehensions, and similar errofs. have come before me 
lately in other-cases. In: the first place the Subdivisional Magistrate is: 

~ gight in pointing out: that “false statements made before the police 
are not punishable under. section 193 Indian Penal Code.” A person 
though bound to answer all questions (\with certain exceptions 

\ relating. to the case under investigation ee may’be put by a police 
officer is not, by the law, as‘it at presen€®* Stands in section 161 Indian; 
Penal Code, bound to answer those questions truly, He does na 
thereby commit the offence of giving false evidence even if he makes 
false statements. | 

Secondly, by the provisions of section 162 of the Code, no statement 
taken down in writing in. the course of an investigation by a police 

- efficer shall be used as evidence. The recorded statement found on 
page.2:of the file of Crown. v. Mt Zam was.therefore.inadmissible. 

Thirdly, the Township Magistrate had no power under section r95 
Criminal Procedure Code, to sanction the prosecution of Mi Zan for 
an: offence. under section 182. Indian. Penal.Code. The Police 







ee 
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“Criminal Revision Sergeant was not subordirate to the Magistrate in the sense intended — 
No. 993 of 1901. by section 195 (z) (4), Criminal Procedure Code. In the case of Rama- 
_ Sune rath, sory Lali vy. Queen-Empress (I. L. R. 27 Cal., 452), it was held that 
riod although police officers in a district are generally subordinate to the 
| District Magistrate, yet the suboidination, contemplated by section 
195 Criminal Procedurt Code, is not such subordination, but is the 
subordination to some superior officer of police; and from this opinion: 
I see no reason to differ. © . - 
Fourthly, the District Magistrate appears to have had in mind @& 
case very similar to this which he has also referred to this Court and 
to have thought that Mi Zan must be either guilty under section 195 
Indian Penal Code, of giving false evidence in Court, or under sectiow 
182 Indian Penal Code, of giving false information. There is no sug-" 
gestion in the case immediately under consideration that it can be 
proved which statement is false; but the District Magistrate in the 
other similar case just referred to thought that 4 conviction in the 
alternative under. section 193 and section 182, Indian Penal Code, 
was a dilemma from which the accused could not escape, and it 
appears that he has acted in this reference on the same view. Such a 
conviction in the alternative could not be sustainable. Section.236: 
Criminal Procedure Code, does not apply to a state of facts in which 
it is doubtful what are the acts or series of acts that are proved, but to. 
a state of facts in which it is doubtful which of several sections is 
applicable. The doubt is not as to facts but as to a matter of law. 
illustration (4) to section 236 is perhaps an apparent exception, 
but, so far as rulings forma guide, the case of contradictory state- 
ments on oathforms the only apparent exception to the law-as stated 
above. The following rulings are clear on the subject of alternative 
charges. 


Wafadar Khanand others v. Queen-Empress (Indian Law Reports, 
21 Cal., 955), Queen-Empress v. Croft (Indian Law Reports, 23 Call., 
174), Khan Muhammed v. Queen-Empress, and Shershahk v. Queen- 
Empress (Pun, Rec., 1887, Criminal Judgments Nos. 11 and 43). And — 
on this very point of alternative charges under sections Ig3 and 
182, Indian Penal Code, was dealt with in the case of Oueen-Empress 
v. amji Sajabarao (Indian Law Reports, 10 Bom., 124). 

For the above reasons I must decline to interfere with the order of 
the Subdivisional Magistrate discharging the accused Mi Zan. It is 
not suggested that it can be proved that the evidence given on oath 
in Court was false and can be proved to be so. 

The proceedings may be returned. 








Civil Reference | B efore the Chief Fudge and Mr. Fustice FOX. 
No. 4 of 1900. MAUNG HMAW vw. MA ON BWIN ayp THREX OTHERS. 
F pee ad Buddhist Law—Succession—Brothers and sisters already divided—Estate of 
: 


atvided deceased sister-—Equal rights of eldev brothers or sisters on failure of 
790Te younger brothers oy sisters—Exclusion of children of brother predeceasing’ his | 
a divided deceased sister. — : 

. ‘In the case of brothers and sisters already divided, the elder brothers or sister 
inherit only on failure of younger brothers or sisters; but the second of such elder. 
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brothers or sisters would not exclude one: older than himself or herself. The 
principle that property does not ascend does not operate in such a case, the eldest 
is not from equal rights with the.second. ' 
It is a principle of Buddhist Law that only those closely related should inherit, 
and that relations of the same degree should inherit to the exclusion of those of a 
more remote degree, ¢.g., that children should* exclude grand-children. There are 
cert4in exceptions to this rule (¢.g-, ia cases where there has been no division). In 
‘such cases, elder brothers within reach of the inheritance would share equally, and 
one brother so within reach dying before distribution, his children would ta 
stirpes and not per capita. In cases where there hgs been division, however, if 
the eldest brother predeceases his sister, his children cannot succeed to her estate 
where there is a surviving secord brother: the surviving second brother is the sole 


heir. 
_. *The following questions have been referred by Mr. Justice Birks to 
a Divisional Bench of this Court :— : 

(x) In the case of the youngest of three children dying after the 
death of the parents and after the estate has been divided 
does the* next eldest brother exclude the children of the 
eldest of the three from any share inthe inheritance on the 
authority of sections 211, Attasankepa Vannana, and 18, 
Book X, of Manukye ? 

- (2) If he does not exclude them, do the elder brothers share 
. equally, and in the case of death of one do the descendants 
take per stirpes-or per capita? 
The decision of the Bench upon the questions referred is as follows :— 
It.may be noted at once that there is no question before us affected 
by the nature of the property, ancestral or other, The question, as is 
-admitted by both parties, is merely as _ to the inheritance of the 
deceased youngest sister’s estate, she having left no issue. Further in 
reference to question (2) it is to be noted that the brother who pre- 
deceased the sister leaving children was the eldest of the three. The 
questions referred have been argued before us by the learned adyo- 
cates for the parties. 
It is admitted and agreed by the advocates—_—_—> | 
(a) That if the eldest and the elder brother had been equally 
' within reach of their deceased sister's estate, they would 
take equal shares. We see no reason to doubt that this is 
a correct statement of the. Buddhist Law on the subject. 
There is nothing that has been cited, or that we have found 
on search of authorities to lead us to suppose that when 
on failure of younger brothers or sisters the elder brothers 
or sisters inherit, the second of such elder brothers or 
sisters would exclude one older than himself or herself, 
nor is such exclusion indicated by analogous rule in the 
case of children or other relations. ‘The principle that pro- 
perty shall not ascend does not operate, nor do the autho- 
rities cited by the learned Judge in question (1) of the 
reference bar the eldest brother from equal rights with the 
second. 
(6) That if the children of the eldest brother have a r‘ght to 
. Inherit at all they will take per stirpes, that is, the share 
of their father between them, and not per capita, that is,: 
each an equal share withthe second brother. This also we: 


\ 


Civil Reference e 
No, 4 of rgo0- 
Fanuary | 
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believe to bein principle goodlaw. This view was adopted. 
in the case of Mau-g Kyaw and three athers v.. Ma. Tu 
and another, U.B.R. (Civil), page 189, 1895, and we have 
found: nothing in:the authorities to contradict this: method 
of division. + ~ | : 
But it is argued by Mr. VanSomeren tliat, since the eldest brother 
predeceased the sister whose estate is in question, he was. not within 
reach of the inheritance and that therefore his children-should 
nothing. ‘This argument is based on the analogy of what takes place 
when a person dies leaving children and also grand-children, whose 
parent (the child of the intestate) predeceased the intestate. It isa 
principle of Buddhist Law that only those closely réiated should in- 
herit (see Dhammathatkyaw, section 378, Digest) and that relations 
of the same degree should inherit to the exclusion of those of a more 
remote degree, that, for instance, children should exclude grand-child- 
ren. But there are exceptions to this last rule. If a child dies after 
his parents but before partition of their property and leaves children, 
his children inherit his share because he died after he was within reach 
of the tnheritance (section to5, page 43, Digest). But if the child died 
before his parents, that is, without being within reach of the inheritance, 
then, in case the deceased's child was the eldest son, his children 
take among them a share equal to that ofthe younger brother (section 
162, page 378, Digest). And, in case the deceased’s child was not 
the eldest son, the grand-children will take among them a fourth of © 
the share that would have come to their parents (section 162, page 
378, Digest, section 164, page 383, Digest), There seem to be 
reasons.both for giving a share and for ordinarily giving a-reduced 
share to the grand-children. They.are probably young and xequire 
support ; but they will also probably obtain that support.in ordinary 
course in some measure from their uncles and aunts, The:grant.ofa 
share to children of a son who has. prececeased his. father appears. to: be 
somewhat of a favour done in spite of the fact that. they stand ina 
remoter degree than their uncles and aunts. In the case before us we 
have to consider whether there is any analogy which would justify us 
in saying that the children of the eldest brother of the deceased’s 
sister, this: brother having predeceased the sister, should take between 
them the share their father would have got. had. he survived his sister, 
We do not.think the cases are analogous. The deceased’s brother 
presumably got his. share of his parents’ estate and, so far as it still 
exists, his children haye it for their support.. The natural ciaim to 
share in an aunt’s property is weaker than the claim to share in an 
ancestor's. undistributed property, whether Buddhist legal principles 
or natural rights be considered. i 
We think that, since the: eldest brother was not within reach of his 
sister’s-estate when-he. died, his. children should not.inherit, and that 
the second brother who survives is the sole heir. ; | 
. We therefore answer the first.question. in the negative, and in reply 
to. the second are. of. opinion.tbat elder brothers within reach of the 
inheritance: would.share equally, and-inthe case of one brother so within 


reach dying: before. distribution, his-childrem: would take his share per 
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stirpes and mot per capita, but we are informed that in the ease in Civil Reference 
question the eldest brother predeceased his sister whose estate is in “No, 4 of 1900. 


question, and we are of opinion, for reasons given above, that the January 
‘children of the deceased's brother have no claim to share in the ; ihn 
. gister’s estate.. ; te 
Privy Council. 


KONG YEE LONE & Co., arretiants, vz. LOWJEE NANJEE, responvenr: 
ON APPEAL FROM THE CoURT oF THE RECORDER oF RANGoow.* 


Wagering contract—Gembling tvansaction—Consideration. for promissory notes 
eo sued. upon—Indian Contract Act, s. 30. 

' Two parties may enter into a formal contract for the sale and’ purchase of goods 
‘at a given price, and for their delivery at a given time. But if the circumstances 
are such as.to warrant the legal inference that they never intended any actual 
transfer of goods at all, but only to pay and receive money between one another 
according as the market price of the goods should vary from the contract price“ at 
the given time, that is not a commercial transaction but a wager on the rise or fall 
of the market. aie, : 

Where: therefore the dealings. which formed. the consideration for certain 
promissory notes. sued on were not for genuine purchases of rice, but only for pzy- 
ment of money by one party or the other aceording to the changes and chances of 
the market, Held—that such dealings were wagering contracts within the meaning 
of the Indian Contract Act, and the consideration for which the promissory notes 
were given was a gambling transaction. 

The respondent.in this appeal, who is plaintiff in the original suit, 
sued the defendants now appellants in the Court of the Recorder of 
Rangoon for the recovery of money secured by two promissory notes. 
The piaintiff is a rice trader carrying on business under the firm of 
Robert Sutherland & Co. in Rangoon. The defendants carry on busi- 
ness with other persons under the firm of Kong Yee Lone as. rice 
millers, general merchants.and commission. agents, ° 

The notes sued: on are in the form following ;— _ 

; “Rangoon, ttth September r8go; 

“ Rs. 1,27,920; | j 

® On demand. we the undersigned: Korg’ Yee Lone and’ Company promise to pay. 
to Messrs. Robert Sutherland and Company or order. the surmy of rupees one: lac 
twenty-seven. thousand. and, eight hundred: and. twenty omy for value received. in 
difference-an_ rice, ‘i 3 

“ Signed in Chinese character, 
¢ _  “(Sd.) Kone Yer Long & Co, (in English), 

** Note,—The translation of the above Chinese character is— 

““Kwone Sure Loans,’” 





Ped “Rangoon, rrth: September r&8go, 
“ Rs. 5,198-1-0. one a 
“On demand:we. the undersigned Kong Vee Lone: and’ Company: promise to 
“ pay: to Messrs. Robert Sutheslaid and:Company. or order the sum: of, rupees. five 
“"®, Present :.Lord Hobhouse, Lord Macnaghten, Lord’ Robertson, Sir Rictard 
Couch, and’ Sir Ford North, on i 
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? —— one hundred and ninety-eight and anna one only for value received in 
ro ° ae | 
erage “Signed in Chinese character- 
“(Sd.) Kone Yee Lone & Co. (in English). 


_. “ Note,—The translation of the above Chinese character is— 
. “ *Kwone Sup Loane.’” 

The defendants pleaded that the character signed to the notes in- 
dicates not their firm but somebody or something else; and further 
that the dealings on which the notes are founded were effected’ be- 
tween the plaintiff and one Kaim Chiew, who, though a partner, was 
not the manager of the firm and had no authority to bind.it. A large 
part of the controversy in the Court below and at this Bar related to 
these two defences. Their Lordships will not discuss them further 
now. One turns on the niceties of Chinese handwriting; and the 
- other on a variety of circumstances adduced to show the position of 
Kaim Chiew in the defendants’ firm. Both have been ruled by the 
-learned Recorder in favour of the plaintiff and at the close of the 
arpement their Lordships were clear that the evidence fully justified 
his rulings. . 

A mone serious objection to the plaintiff's suit is that the consider- 
ation for which the promissory notes were given was a gambling trans- 
action. The law applicable to the case is the Indian Contract Act, 
which enacts as follows :— . 

“30. Agreements by way of wager are void; and no suit shalt 
be brought for recovering anything alleged to be won on 
any wager, or entrusted to any person to abide the result 
of any game or other uncertain event on which any wager 
is made.” : 

This is substantially a transfusion of English law into the Indian sta= 
tute book. Mr. Danckwerts urged that there is a difference between 
the expression “gaming and ye ae ” used in the English statute 
and in the earlier Indian Act XXI of 1848 and the expression ‘ by 
_ way of wager” used in the present Indian Act. Their Lordships are 

unable to perceive the distinction, Two parties may enter into a 
formal contract for the sale and purchase. of. goods at.a given price, 
and for their delivery at a given time. But if the circumstances are 
such as to warrant the Jegal inference that they néver intended any 
actual transfer of goods at all, but only to pay or receive money between 
one another according as the market pricé of the goods should vary 
from the contract price at the given time, that is not a commercial 
transaction, but a wager on thie rise or fall of the market. The ques- 
tion is, of which nature were the dealings which formed the consideta- 
tion for the notes sued on. Were they for genuine purchases of rice 
or only for payment of money by one or the other according to the 
changes and chances of the market ? : 

- The contracts by which the plaintiff purports to buy rice froth the 
defendants are broadly divisible into two classes. They are distin- 
guishable on their face by what 1s called the option clause. In one’ 
class of contracts, shown in Exhibits D. 12 to D. 20, the seller has an 
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option to deliver rice from a number of. specified mills, among which: 
that of the defendants’ is not-in¢luded. In the other class, shown in 
_Exhibits D. to D..11, the only mill specified is that of the defendants’. 
Ig fact this secdhd class leaves no optton to the seller, though the ex- 
pression used in and appropriate to the first class is retained in®the 
class where only the defendants’ mill is specified. . 


_ | The. defendants’ mill is a small one, capable, as the plaintiff states, 
of putting out.30,000 bags in a month. Their partnership capital, 
too, is small, being fixed by their deed at a trifle more than a lac of 
rupees. de | . as 
_ In the year 1899, by 14 contracts rdnging in time from January to 
the end of August, the plaintiff bought from the defendants 22,250 
bags of rice. All these contracts, which are set out in the record and 
are conveniently tabulated in the case lodged for this appeal, are con- 
tracts of the second class, namely, for rice from the defendants’ mill. 
All were duly fulfilled by delivery and payment. é 
Contracts of the first class are very different both in their character 
and in the treatment of them by the parties. The plaintiff's clerk 
Sitaram produced an account (Exhibit I, Rec. p. 106) showing the 
dealings which took place between the parties from January 1898 to 
August 41899. They are very large, considerably excecding half. a 
million of bags. The witness was asked to mark the items for which 
the rice had been delivered. The items so marked (see Exhibit I, 1) 
consist of the 22,250 bags which fell under the contracts mentioned 
as of the second class, and 5,000 more which are the subject of other 
contracts made subsequently to the date of the promissory notes. It 
does not appear by the record whether those 5,000 bags were bought 
_ under the first or the second class-of contract. 
_ There is some difficulty in applying Sitaram’s ora] evidence te Ex- 
hibit I, because the exhibit relates to a wider range of dealings than 
those under discussion. The oral evidence is to the following effect :-— 

* Out of 193,250 bags sold to plaintiff 27,250 were delivered. . 

“Of the amount in Exhibit I put down as bought by defendants from plaintiff, 
#.¢., 258,000 bags, none at all were delivered. ‘Those were re-sales for differences, 
On the 28th June whoever acted for defendants began a very heavy speculation. 

-On that day defendants sold to the plaintiff 30,000 bags, on the sth July 30,000, on 
the roth July 10,000, on 16th 30,000, on 18th 15,000, 24th 30,000 for delivery August 
to October. . 
“On 5th August defendants bought 62,00 and 94,coo bags, On 7th August 
20,000. On 21st August plaintiff purchased 20,000 bags, 
‘Exhibit A was given for differences on these sales.” 
Whether the differences were for the sales in August alone or for 
those in June and July also is not clear, and there is a slight discre- 
pancy in the figures. But that does not substantially affect the resuit 
of the witness’s accounts and statements, which is clear-enough. . Out 
- of the half million or more bags represented in Exhibit I there were 

‘delivered prior to the date of the promissory notes 22,250 bags, every 
one of which was sold under the second class of contract. As to the 
other. 5,000 delivered it is not shown that they were under the. first 
class, For all that appears there has not been delivery of a single bag 
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under ‘the first class. ‘Daring seven weeks in June, July and August. 
1899 were made the contracts on which the notes in suit are founded, . 
They are the last ‘seven items in Exhibit 1. They appear to be for: 
199,0co0 bags at various prices apgregating upwards of 5 crores of 
rupets. The latest delivery was to be-on the 7th October. ~- : 

Now the output of the firm itself would not be-much over 69,000. 
bags during the currercy of ihe contracts; and they had dealings with 
other persons besides the plaintiff ‘The capita? of the firm as stated 
- was a trifle more than a lac of rupees. The cost of the goods would. 
be that amount multiplied five bundred fold. It is possible for trad- 
ers to contemplate transactions so far beyond their basis .f trade, but 
it is very unlikely. In point of fact they never completed nor were 
they called on to complete any One of the ostensible transactions. The 
rational inference is that neither party ever intended completion. 
‘When the two classes of contracts are compared; the one class ‘suit- 
able to traders such as the defendants and fulfilled by them, the other 
extravagantly large and left without any attempt at fulfilment ; ‘the ra- 
tional inference is strengthened into a moral certainty. Their Lord- 
ships th'nk that from these data it is unreasonable to draw any other 
conclusion than that the description which the larger promissory note 
gives of the consideration for itis the correct one. It is for “ differ-: 
ence on rice ;” not, as now contended, for the price of rice resold by" 
‘the plaintiff to the defendants. 

The judgment of the learned Recorder dors not dwell on the above: 
considerations. He quotes the judgment of Mr. Justice Cave in’ the 
case of The Universal Stock Exchange v. Strachan; L.R., 1896, Cas. 
166, which, as their Lordships agree, Jays down the law very clearly. 
He then asks whether there was in this case a common intention to 
wager ; and he adds, “I do not see how I can so hold, having regard 
to the “ fact that the ricé was in certain instances delivered and paid 
for.” But he does not observe that the instances all belong to the: 
class-of contracts as to which it is reasonable to infer that they were 
genuine contracts for the sale and delivery of goods. 

Their Lordships hold that the consideration of the notes sued on 
was a number of wagering contracts within the meaning of the Indian 
Centract Act. They will humbly advise His Majesty so to declare, 
and reversing the decree below to dismiss the suit with costs. The 
plaintiff must also pay the costs of this appeal. 
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No. 473 of Mr. Fustice B ‘pes. | 
| rg0l. ; CROWN v. NGA THA DUN anp one. = * 
Criminal Re-«  Pwi—-Definition—Lower Burma Village Act, s. 13A—Lower Burma Towns Act, 
ference No. § of , s. 74, 
T90Ie The word pwd that occurs in sections 13A. of the Lower Burma Village Act and 
Fune 28th, gA of the Lower Burma Towns Act merely refers to entertainments of a theatrical 
19Ok's satare, nathely, gat-pwds and yékihe-pwds, and does not include a cart or pony 
28: REFERENCE by Mr. Justice, Birks under section 11 of the Lower 


Burma -Courts Act, arising out of an order of the ist class Magistrate of 
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“without 


7 


of the. Lower Burma Village Act for holding:a bullock race 
permission. ter ; 


The order of referencé ran as follows :— - 


7 a erence No. 5 of. 


“The accused Nga Tha Dun and Nga Po Nyaa have each been sen- 


_tenced under section 13A of the Lower Burma Village Act for holding 


a bullock race without permission and ordered to pay fines of Rs. 10. 


- Phe:papers were: called on revision by the Chief Judge and have come 


* 


on before me for disposal. Whether the conviction is legal or not 


depends upon <he construction:to be placed upon the word pwe that 
‘occursiussection 13A. In Criminal Revision No. 150 of tgoo the Chief 
Judge ‘held that the word pwé would cover-a cart race. The decision 
‘given by me as Judicial Commissioner in Criminal Revision No. 84 of 
mugoo has therefore been overruled. This decision was, however, based 


onthe ‘interpretation placed by the Local ‘Government on the meaning 


of the word pwé (vide Secretary's No. 393— 2C.-2, to the Commissioner 
of the Tenasserim ‘Division, dated the 15th January 1900). I think 
there can‘be no doubt what the intentions of the Legislature were 
from a perusal of the statement of the objects and reasons published in 
the Burma Gazette of the 8th September 1895, Part III, page tga. 
Paragraph 3 of these ‘reasons is to the following effect :— 

“In the course of the discussion on the amendment of Act-'V of 
r861 (an Act for the regulation.of Police) the necessity for giving dis- 
trict officers in Burma power to control and regulate the public enter- 
tainments which are locally known as pwés was represented to the 
Goverament of India, but it was thought that matters peculiar to that 


province could not appropriately be dealt with ina general Act. The 


opportunity has now been taken of introducing, by sections 2 and 5 of 
the Bill, in the Lower Barma Village Act, 1889, and also in the Lower 
Burma Towns Act, 1892, a provision prohibiting the holding of these 
entertainments without a license granted by the Deputy Commis- 
sioner or an officer appointed ‘by the Deputy Commissioner in this 


‘behalf. It is unnecessary to amend the corresponding enactments in 


force in Upper Burma as the matter is sufficiently provided for there 
by the Dramatic Performances Act (XIX of 1876}, as amended by sec- 


tion 7 (7) (e) of the Upper Burma Laws Act (XX of 1886).” 


_ [think it is clear from the reference to the Dramatic Performances 
Act, XIX of 1876, in this paragraph that the word pwé was used as 
denoting entertainments of that nature. . In the case of the Administra- 
ter-General vy. Prem Lai Mullick, 22 Cal., 788, the Privy Council 
seems to have disapproved of.a reference to these statements. It is, 
however, a question whether the word pwé as used in an Act of the 
Legislature hasmot.acquired atechnical meaning and the first. and most 
important-rule of construction given in Maxwell on the interpretation 


of statutes is“‘ that words and phrases are used in their technical - 


‘‘ meaning if they ‘have acquired one and in their popular meaning if they 
“have not.” 1. am of opinion that the word pwé in this section has 


acquired.a technical meaning.and does not cover an entertainment’such. 


No..47-3-0f 
190%. 


Crintérel ‘Ree 
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‘ Pegu convicting Nga Tha Dun and Nga Po Nyan under section 13A Gy: inal Revision 


rgot. 
Fume 20th, 
rgeT. 
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Lriminal Revision 25 4 cart race. 7 As the - Chief Judge has taken a different view | will 
No. 473 of | refer the following question to a Bench :- - : 
oe Does the word pwé in sections 13A of the Lower Burma Village Act 
Criminal Ree and 7A of the Lower Burma Towns Act include such entertainments as. 
ference No. 5 of cart races or pony races or does it merely refer to entertainments of & 


¥, esos, " theatrical nature | 
209t, The judgment of the Full Bench was as follows :— 


= — . Birks, F—The question before us for decision is the meaning of the 
word pwe that occurs in sections 13A of the Lower Burma Village Act 
and 7A of the Lower. Burma Towns Act. The quastion specially 
referred is the one that arose in Criminal Revision No. 473 of 1901 asto | 
whether the word pw2 would cover a cart race. It is admitted that 
the word pwe is often affixed to other Burmese words and in this way 
denotes: public entertainments of very various characters. © For 
instance mengala pwe is a merriage feast; shinbyu pwé an entertain- 
ment given on a boy entering the priest-hood, A/e-pyatng pwé a boat 
race, myinpyaing pwéarace meeting, sa-me pwée a school examina- 
tion. - The original signification ofthe word as given in Stevenson’s 
Dictionary is “food prepared for eating,” Sadwe is ‘‘a place of eat- 
ing” or “‘a table’; hence the word means also “a feast or public enter- 
tainment.” Pwe-kya isto meet with approval (as actors) of the 
audience of a dramatic performance; pwé-ngat is to have a craving for 
a dramatic performance; pwe-nyaung to be ennuy? with having fre- 
quently seen dramatic performances ; pwe-huga is toengage a dramatic 
troupe, and pwé-sayan the advance given to a dramatic troupe for their 
services. Seer 
There is no expert evidence before us as to the meaning of the word - 
pwe taken by itself, but Mr. Stevenson’s Dictionary is recognized as 
the work of an officer who has a very intimate knowledge of Burmese. 
It seems pretty clear from these illustrations that when the root word 
pwe is used with verbal affixes it refers to dramatic entertainments | 
generally, when by itself a qualifying affix to other nouns it ‘denotes a 
public entertainment varying with the nature of the word to which it is 
affixed. Now the intentions of the Legislature can be inferred from 
the course of legislation in Burma. When! came to Burma in 1874 it 
was always the practice for the people to apply for permission to hold 
pwes. There were standing orders in nearly all districts that such 
permission should not be granted except on moonlight nights, z.c., 
between the 8th waxing and the 8th waning of the moon. As far as I 
‘remember, these old orders did not specify the class of pwés referred 
to, but they were intended to control theatrical performances at aight, 
Breaches of these standing orders were formerly punished under sec- 
tion 188 Penal Code. It was pointed out by the Judicial Commis- 
sioners of those days that this section was not intended for the breach 
of executive orders addressed generally to the public, and I believe it 
was thea the practice to treat the unlicensed holding of pwés ‘as pub- 
lic nuisances. In 1876 the Dramatic Performances Act came into force 
‘in Lower Burma and no further legislation was deemed necessary. In 
1886 when Upper Burma was annexed it was thought convenient to 
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legalize the old practice of granting written permits by an amend- 
ment of Act XIX of 1876 as regatds Upper Burma which was effected 
by amending section 10 as follows :— 3 - 

“No dramatic performance shal] take place except under a license 
Aethe by the District Magistrate or such officer as the District 

agistrate may appoint in this behalf, — 

_ “Any person who promotes or- takes part in any dramatic per- 
‘formance in contrgvention of the foregoing portion of this section shall 
be punishable, on conviction before a Magistrate, with imprisonment 
for a term which may extend to three months, or with fine which may 
extend to Rs. 5co or with both. 

“The Local Government may also order that no dramatic perform- 
ance shall take place in any place of public entertainment unless a copy 
of the piece, if and so far as it is written, or some sufficient account of 
its purport, if and so far as it is in pantomime, has been furnished, not 
less than three days before the performance, to the Local Government 
or to such officer as it may appoint in this behalf, 
. A copy of any order under this section may be served on any keeper 
of a place of public entertainment, and if thereafter he does, or will- 
ingly permits, any act in disobedience to such order, he shall be punish- 
able, on conviction before a Magistrate, with imprisonment for a term 
which may extend to three months or with fine, or with both.” 

This Act was superseded by Act XIII of 1398, which is applicable to 
both Upper and Lower Burma, andthe Dramatic Performances Act 
has therefore been extended as originally enacted, with the exception 
of section 12, to the whole province. 

It may be noted that while Schedule 1 of this Act maintains the 
Dramatic Performances Act as applicable in Upper Burma except sec- 
tion 12 without the amendments effected by Act XX of 1886, Part II of 
the third Schedule re-enacts the amendment as part of the Village Act. 
In Lower Burma these amendments in the Village and Town Acts had 
been already effected by Act 18 of 1895. It would seem therefore that 
the Legislature considered that the control of pwés could be met in 
Upper Burma by the amendment of the Dramatic Performances Act 

and that afterwards it considered these provisions more suitable in 
the Village and Town Acts and re-enacted them in nearly the same 
language in 1895 for Lower Burma and in 1898 for Upper Burma, 

This view is also supported by the similarity of the penalties for 
breach of the rules, which are much severer than the other penalties 
mentioned in these Acts, section 8. : 

The only variation between section 10 of Act XIX of 1876 as amended 
by Act XX of 1886 and the clauses now under discussion is that 
the words ‘ Deputy Commissioner” is substituted for “ District Magis- 

. trate.” J am inclined to think from the course that legislation has 
taken in Burma that it was not the intention of the Local Government 
to make all forms of entertainments which are colloquially spoken of 
‘as pwés punishable unless held undera license. I think also that 
the vernacular word pweé being used in an English Act must be inter- 
preted in the Sense ordinarily known to Europeans and that would, I am 
convinced, be held to mean some form of theatrical entertainment, 
cS) 
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Criminal Revision The sections in which the words occur being penal enactments should 
No. 473 of ‘be construed strictly. It may no doabt be argued that the Legislature 


- Toor, 
Crimtnal Reference 
No. 5 of 
root. 

Fune 28th, 
1Q0I.. 


by substituting the word pwée for “dramatic performance” intended 
to enlarge the scope of the offences’ punishable under sections 13A and 
, but [ think if this were the intention, the different kinds of pwés 
would have been specified. | have already stated some of the reasons: 
I have for holding the word pwé should be read in a restricted sense | 
in my order of reference. I would answer the quéstion as fellows :— 

The word swé that occurs in sections 13A of the Lower Burma 
Village Act and 7A of the Lower Burma Towns Act merely refers to: 
entertainments of a theatrical nature such as zaf-pwés and yok- 
the-pweés given inthe Burmese language and: does not include a cart 
or pony race. 

Bigge, F-—I would answer the question referred in this. case as fol- 
lows :— 

The term pwé used in section 13A of the Lower Burma Village Act, 
1889, and section 7A of the Lower Burma Towns Act, 1892, does not 
include such entertainments or gatherings as cart races or pony races. 
It no doubt requires to be defined legislatively, but I do not think we 
should meanwhile define it judicially so as, in my opinion, to extend 
its meaning far beyond that which is. usually accorded to it. 

It seems to meto construe this somewhat vague word so as to include 
most meetings of a public character (I believe a school examination 
is a species of pwé) would be to lose sight of the principles on which 
penal statutes should be interpreted, and to interfere with the gather- 
ings, festivals and amusements of the people of the country in a way 
which can only be warranted when the legislature has declared expressly 
and beyond all doubt that such is its deliberate intention. 

That the word pwé does require definition is clear from this re- 
ference and from the fact that executive orders have been issued by 
Government in connection with its signification, and it is of importance 
that a clear interpretation should be assigned to it so that nothing may 
be left to the feelings, caprice or prejudice of these who have to 
administer the law. . 

I do not think it is necessary to go to dictionaries to decide the ques- 
tion before us, and philological enquiries, while usually interesting, not 
infrequently darken counsel when the meaning of an every-day expres~ 
sion has to be settled for’ practical purposes. I simply put to myself 
this question, “‘What is the meaning attached to the word pwé in 
ordinary parlance, and by persons of reasonable and ordinary under- 
standing? ’’ Speaking for myself, if I was asked to a pwe I do not think 
I should consider it necessary to ask what kind of pwe it was, and I 
should be much surprised if on arriving on the scene, I found anything 
going on but what I may term ‘‘the conventional pwé’”’ and that | be- 
lieve would be the case with the majority of Englishmen, and it must 
be borne in mind that the Acts we have to construe are English Acts: 
prepared by Englishmen and to a very great extentto be administered ~ 
by them. In my opinion, the word pwe in the Acts in question is not 
used in any unusual or extended sense but in its usual and what 1 
have already termed its conventional sense, that is’to say, a gathering 
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of Burmese to witness a dramatic performance acted by wie Bur- Criminal Re vision 
mese actors and actresses or by puppets manipulated and controlled by ~ we 473 of 
Burmese. gor. 


*Fox,; F¥.—I would answer the question referred in this case as ened Reference 
follows :— sag 

The word pwe in section 13A of the Lower Burma Village Act) Fume 28th, 
1889, and in section 7A of the Lower Burma Towns Act, 1892, does — 190. 





not include such entertainments or gatherings as cart races or pony 
races. 

It includes only the entertainments or gatherings to which English- 
speaking people ordinarily and commonly refer when they use the word 
pweé without prefix or affix in the course of speaking English; and 

the word is ordinarily applied by such people under such circumstances 
only to gatherings of Burmese to witnesss a dramatic performance in 
which the Janguage used is Burmese or P4li or both, and the action is 
either by Burmese “actors and actresses, or by the manipulation of 


puppets.” 

My reason for this answer. is that the word pwé occurring, as it 
does, in two Acts of the Legislature couched, with the exception of that 
word, in the English language, must be taken to have been intended 
to be used in the particular sense in which it is ordinarily used by 
English-speaking persons in the course of conversing in thatlanguage, 
if as a fact such persons in such circumstances do use the word ina par- 
ticular sense. In my opinion the word is so used by such persons in 
a particular sense, and I have indicated in my answer the only descrip- 
tion o« gathering to which it is applied by such persons when used by 
itself, 

Copleston, C. ¢.—The reference before us is made in the following 
words :— | 


_. “Does the word pwe in sections 13A of the Lower Burma Village 
Act and 7A of the Lower Burma Towns Act include such entertain- 
ments as cart races or pony races or does it merely refer to entertain- 
ments of a theatrical nature ?”’ 

The actual facts of the particular case out of which this reference 
arose (Criminal Revision No. 473 of 1901) before Mr. Justice Birks are 
not stated in his order and are not now before us. ‘The learned Judge 
notes that in Criminal Revision No. 150 of 1900 I held that the word 
pwe would cover a cart race. My remarks in that case were: “I am 
of opinion that the term pwé includes such public entertainments as a 
cart rece aud cannot be restricted to a theatrical performance. The 
conviction therefore does not seem to me to call for interference.” I° 
may s“y at once that I do not hold that a cart race, or a pony race, is 
per sea pwe or a public entertainment. There is often no public 
assembly. And in some cases where convictions were had under whe sec- 
tion 13A, cited above, I set them aside because there was no proof nor 
admission that a pwé had been held. In the case Criminal Revision 
No. 857 of 1900 remarked : “ I will not undertake to define a pwé nor 
to say that, if people are assembled for a shinpyu pwd, that pwe is 
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Criminal Revision not within the meaning of the section: but the want of sufficient proof 
No. 473 of by valid admission or otherwise, in this case is sufficient to justify the 


eee District Magistrate’s recommendation.” . 
Criminal Reference 1 was, it will Be seen, inclined to treat the question whether tne 
No. § of. entertainment was a pwé or not as a matter of evidence in each case. 
June 20th, A cart race may of course be held without anything that could be | 
Igor. called a public assembly, public entertainment or pwé, just as horses 


' may be raced without there being anything that could be called a race 
meeting; but yetn-pwes, “ cartrace-pwes” (hle-pwes), “ boat-pwes” 
(hle-pwes), ‘ boxing-pwés” are undoubtedly often largciy attended as 
public entertainments, and, in my view, as an European acquainted 
with the language and habits of the Burmese, may be properly included 
in the term pwé according to circumstances. 


I may note that the Deputy Commissioner, Thatoén, in his. letter No. 
176-11—1, dated the roth January 1901, regarding the conflict of deci- 
sions on this point (my decision being unpublished), says he had “ ad~ 
vised the police not to prosecute and the Magistrates not to convict in 
cases in which cart races are held without permission,” but he has 
heard, he adds, “ that this action is an isolated one, and that in other 
districts (Pegu for instance) these Cases are invariably convicted,” 

The decisions that | have had to deal with on revision were 
convictions by mofussil Magistrates. 


As Mr. Justice Birks has noted, it was dramatic performances that 
were formerly prohibited without license obtained. Act XIX of 1876 
deals with dramatic performances in any place of public entertatn- 
ment 1 am not aware that this Act has ceased to extend to Lower 
Burma, and it is with Lower Burma that we are dealing. Presuma- 
bly, then, finding that this Act did not go far enough, section 13A was 
inserted in the Lower Burma Village Act by Act XVIII of 1895. in 
this section the holding of a pweé in any village without a license is 
made a punishable offence. Had the Local Government intended to 
restrict this term pwé te dramatic performances only it would have 
been easy to say so or to define the term. The Government left the 
term unqualified, and | do not consider that a Burmese word should 
be restricted in its meaning to what a person unacquainted, or imper- 
fectly acquainted, with the Burmese language may think js its ordinary 
meaning, namely, a dramatic performance. Even if the then inten- 
tions of Government were ascertainable they are not the only guide to 
interpretation of the words of an Act. Legislators not unfrequently 
fail to give effect to their intentions or go far beyond them. 


A letter from the Government to the Commissioner of Tenasserim, 
dated January 1900, although not, for judicial purposes, an authorita- 
tive declaration, shows at any rate that in the opinion of Government 
marionette shows are not dramatic performances, but are n¢vertheless 
to be included in the term pwe as used in the Act, while other enter- 
tainments also called pwés with defining words prefixed, are not. Now 
a marionette pwe is a yék-the-pwé, and requires the prefixed word in 
order to define the kind of show, and so also yetn:pwe, hle-pweé. are 

pwes, but require the defining prefix to give meaning'to the word pwe. 
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A Burman, and, I believe, often an Englishman, if invited to a pweé Criminal Revision 
No. 473 of 


would ask ‘‘What kind of pwée?” He might probably assume that 
the entertainment was to be either a za¢-pwe (dramatic performance) - 


or a yék-the-pwé (puppet show), or else, if he had been longer in the Crim gal Rafcve ‘ie 


cquntry, a yein-pwe (dance): but he would not know which of the 
two, or three, were intended. In case a European or Burmese were 
invited to a pwé at Danubvu or Bassein he might expect to see a 


- boat-race meeting ; if at Kyaikto a cart-race meeting, and so on, _ 


according to hig acquaintance with the country and customs of the 
people. Inthe statement of reasons cited by Mr. Justice Birks in his 
order of reference the necessity for regulating the pudlic entertain- 
ments which are locally known as pwes is referred to, These 
expressions are wide. /weé I understand to mean an assembly or enter- 
tainment of a practically public nature ; and as Government decided 
to use this generic term in the way in which it 1s /oca//y understood, ° 
I do not see how it can properly be restricted by the means and in the 
manner now proposed. I am fully alive to the evils and inconveniences 
that may arise from a wide and rather vague interpretation of the 
term ; and it was because | was so that | caused a letter on this subject 
to be addressed to Government in November last. The close of the 
letter ran as follows :—‘‘In case some of the gatherings to which local 
“ Burmese officers apply the term fwé, perhaps quite correctly, were 
“not intended to come within the scope of the terms Zolding a pwé, then 
possibly the term pwé, as used in the Lower Burma Village Act might 
“be defined by legislation, or, possibly the result desired might be 
‘‘ effected by executive instructions.” 

_The matter seems to me to be one cf evidence in each case: at the 
same .ime I have been for a considerable period of opinion that it is of 
importance that the term pwé as used in the Acts cited should be 
defined by legislation in order to avoid unintended and unnecessary 
interference with the habits and amusements of the Burmese and 
also to obviate possible black-mailing and oppression by unscrupulous 
persons. — 

I gather from the learned Assistant Government Advocate’s argu- 
ments that Government will welcome the restriction now proposed to 
be placed on the legal meaning of the word pwé. If this is the case, 
while I cannot agree that this is the right method to apply, I shall wel- 
come the fact that the meaning of the term 1s now to be clearly 
defined in a way that will be binding on Magistrates. 

I have now had the advantage of seeing the finalopinions of all my 
learned colleagues, I agree that the decision come to by the learned 
Judges, which will be the decision of the Court, may be, so far as it 
is a reply to the question asked, expedient and that it will obviate the 
possible interference and oppression to which I have referred to above, 
but with all due respect for their opinions the decision does not appear 
to me to proceed on strictly legal grounds. It may be true that many 
Englishmen ordinarily understand the word pwe to mean either a zat- 
pwe or a yék-the-pwe, although, as Mr. Justice Birks was, | believe, 
inclined to do, many would include also a yetm-pwe and some similar 
pwes’in their understanding of the term. It is also no doubt true that 


Ig0l, 


No. § of 
rgor. 
Fune 28th, 
rg0!. 
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Criminal Revision many English-speaking persons who have happened to see one kind 
uo. 4730f only of these shows and this description would probably apply to a 
rca majority of English-speaking persons in the country, would in their 
Criminal Reference Mind restrict the term pwé to that one kind, a puppet show. Ifa 
No. 5 of majority is the guide to what English-speaking persons ordinar‘ly 


1901. understand, then, accordingly pw2 should be restricted, on this princi- 
June 28th, ple, to a yék-the-pw2 or puppet show. But when the legislature 
es deliberately refrains from using the words dramatic performance, or the 


easy terms ‘ Burmese dramatic performance or puppet show,’ ané makes 
use of the term pwé with the vaguely expressed intention of regulating 
the “ pudlic entertainments” which are Yocally known as pwes, the 
ordinary cpinion of an English-speaking person acquainted for the 
most part with the lancuage and habjts of the people of the country, 
varying also, as such opinion may, with his knowledge of the language 
and customs of the country, does not appear to me to be contemplated ; 
nor can it have been expected that Burmese Magistrates, who try 
nearly all these cases, would have any means of knowing the ordinary 
Englishman’s views. We ourselves even have not any evidence before 
us as to what is the ordinary opinion of an ordinary Englishman 
regarding the meaning of the word pwe. Fortunately the legislature 
has not left the meaning of thug or dacoity in any doubt. Definitions 
are supplied. 


In his judgment in a criminal case which has just been before me in 
appeal, an Additional Sessions Judge, a Burmese scholar and of large 
experience in the country, uses the expression, '‘ The accused raced 
the bullock before the Court in a pwé at winbyagalé,’’ and again, 
“As regards the pwé at Kwinbyagalé,” etc. The evidence in that 
case went to show there were perhaps 200 persons assembled at that 
pwe or cart-race assembly. 


I mention this as an illustration of a public entertainment or assem- 
bly which would be /oca//y known as a pwe, which is so termed by an 
English Judge, and which may in my opinion have been legally a pwé 
within the meaning of the Act. The point, of course, was in no way 
under consideration in the case mentioned. 


I may add that I think Mr. Justice Birks’ proposed reply is rather 
better adapted to give effect to the decision of this Court than that 
proposed by Mr. Justice Fox. The former reply answers briefly the 
questions asked us. The latter seems to me to contain expressions 
which might raise a doubt ina Magistrate’s mind whether the presence 
of Europeans or Indians in the assembly ; the use of English, Indian or 
Shan phrases in a drama; the fact that one or more of the perférmers 
may be other than Burmese, will take the assembly or entertainment 
out of the category of pwés. I would myself even reduce Mr, Justice 
Birks’ proposed answer still further by the omission of the words “ given 
‘In the Burmese language” and would substitute the word, “‘ aamely,” 
for “‘such as.” It seems to me that the answer so amended will give 
a clear and simple answer to the question asked and will express: he 
intention of the learned Judges. 
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Before the Chief Fudge. Criminal Refevence 
CROWN ». ABDUL GUFFUR. “ee = of 
Additional Sessions Fudge, Revisional "powers of —Power to call for proceedings of . Fuly 3rd, 
Magistrates—Power to vefer to High C Seen Procedure Code, ss. 435, 1901. 
438 (1). 
An Additional Sessions Jud ige as such has not the powers of a Sessions Judg® 


to call for the proceedings of Magistrates under section 435 or to refer proceeding> 
to the High Court under s. 438 (7), Criminal Procedure Code. 

Kefatullah vy. Ferusuddin Miah, 5 Calcutta Weekly Notes, 71, referred to, and 
Musa Asmal and others, 1. L. R. ; 9 Bom., 164, cited. 

' THIS is a reference in revision made by the Additional Sessions 
Judge, Tenassesim, and the question asked is whether an Additional 
Sessions Judge has power (1) to call for proceedings under section 
435 of the Criminal Procedure Code, and (2), without a transfer from 
the Sessions Judge, to report a case for the orders of the High Court 
under section 438 of the Criminal Procedure Code. 

The Additional Sessions Judge’s Registrar called for certain pro- 
ceedings without reference to the Judge, and the Judge has examined 
a proceeding containing an order passed by a Subdivisional Magistrate. 

There seems therefore to be some justification for this reference 
and for the action of this Court under section 439 Criminal Procedure 
Code. The Additional Sessions Judge moreover regards the matter 
as of great practical importance. 

The Advocate for the applicant to the Additional Sessions Judge 
cited the case of Kefatullah v. Feruzuddin Miah and others, re- 
_ported at page 71, 5 Calcutta Weekly Notes (igoo-1g0!), as an 
authority for the exercise of revisional powers by the Additional 
Sessions Judge; but it appears from the judgment of the High 
Court in that case that the question whether the Additional Sessions 
Judge could exercise the revisional powers expressly conferred on the 
Sessions Judge was not definitely considered; and, as the Additional 
Sessions Judge, who makes the present re eference, points out, the 
judgment cannot be regarded as deciding the point now under 
consideration. . 

In the case of Musa Asmal and others (1.L.R., g Bom., r64) the 
High Court of Bombay held that a Joint Sessions Judge could not 
exercise the powers of a Sessions Judge under Chapter XXXII of 
the Criminal Procedure Code (X of 1882). - 

In can s€e no reason for holding that the Code asit stands now gives 
power to an Additional Sessions Judge to call for proceedings under 
section 435 or to refer to the High Court under section 438 (1). 

In section 435 the expression 1s not Sessions “Court” but Sessions 
Judge,” and so in section 438, clause (2) of the latter section, ‘a 
recent addition to the Code, expressly provides for the exercise by the 
Additional Sessions Judge of powers under Chapter XXXII after 
transfer of any case to him by the Sessions Judge. 

Clause (3) of section 9 cannot be said to confer on Additional Ses- 
sions Judges or Assistant Sessions Judges all the powers of a Sessions 
Judge. It gives them jurisdiction, limited by other provisions of the 
Act, in one or more Sessions Courts. , 
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Criminal Reference The provisions of section 17 (4), a new clause, show also that an 
No. 6 of Additional Sessions Judge has not, as such, jurisdiction in all matters 


Suly 3 Z equal to that of the Sessions Judge. Section 193 (2) applies to the 
| Peat. trial of offences and does not assist in a determination of the present 
a reference. : 





It seems to me clear that an Additional Sessions Judge as such 
has not the powers of a Sessions Judge under section 435 or under 
section 438 (1), and that in the present case the Additional Sessions 
Judge should return the application for revision, which has been 
presented to him, in order that it may be presented to the Sessions 
Judge or to the District Magistrate, who may have authority to proceed 
under section 435 of the Criminal Procedure Code, | 


* 





Criminal Revision Before Mr. Fustice Fox. 
Wa. 1105 &f CROWN »v. MAJUN anp 12 orugrs. 
‘Igor. ; . 
Fuly 17th, Gambling —House trregularly entered—Burma Gambling Act—Presumption under 
- gor, s. 7—Search-warrant issued without compliance with provisions of s. 6. 

The provisions of sub-section 1 of section 6 of the Burma Gambling Act are all 
imp«rtant, and unless those provisions are strictly carried out, a house or place 
cannot be said to have been entered under the frovisiens of that section, and 
consequently the presumption specified in section 7 cannot be made. 

A Magistrate or District Superintendent of Police before he can issue a search- 
warrant is required (1) to himself record m writing the substance of the information 
he has received, and (2) to record the grounds of his belief that the information 
is credible. 

THE Sessions Judge of Temasserim has referred this case with an 
expression of his opinion that the evidence was not sufficient to justify 
a conviction, The evidence was that at the time of the Chinesé New 
Year police officers under the authority of a warrant from the Sub- 
divisional Magistrate made a raid upon the house of a Chinese trader, 
found gambling going on when they entered, and seized playing cards 
and money found on the premises. 

The defence was that the trader had invited a number of people 
to dinner, and they were having friendly games of cards afterwards. 

There is no reason for holding that the Magistrate's finding that 
gambling or playing for money was going on was otherwise than 
correct. 

. Applying the presumption which section 7 of the Burma Gambling 
Act, 1899, enacts shal] be made when instruments of gaming are found 
in a house entered under section 9 of the Act, he held that the house 
wzs ‘a common gaming house, and he convicted the accused of 
offences punishable under either section 11 or section 12 of the Act. 

In adopting this presumption, however, he overlooked the fact that 
in issuing the warrant for the search of the house he himself had not 
compiied with the provisions of section 6 of the Act. a 

The provisions of sub-section 1 of section 6 are all important, and 
unless those provisions are strictly carried out, a house or place can- 
not be said to have been entered under the provisions of the section, 
and consequently the presumption specified in section 7 cannot be 
made. 
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}. A Magistrate or District Superintendent of Police, before he can Cyjminal Revision 
issue a search-warrant, is required (1) to himself record in writing the No. 1185 of 
‘substance of the information he has received, and (2) to record the rg0r. 
‘grounds of his belief that the information is credible.  ° Pe LT 
' The object of these provisions is that the Magistrate or Police ~ ee 
officer shall not act’on mere hearsay statements of his subordinates 
or others, but that he shall satisfy himself by reasonable means, 
such as by questioning persons who have or profess to have direct 
knowledge of* the house or place being used asa common gaming 
house, before he issues a warrant for itssearch, or searches it himself. 
In the present case the Subdivisional Magistrate did not comply 
with either of the requirements of the section before issuing the 
search-warrant. 
A report or complaint was made to‘him by the Assistant Superin- 
tendent of Police, and on this he merely issued a warrant on a printed 
form used. before the Burma Gambling Act, 1899, came into force, 
which form appears to me to be now apt to mislead officers into non- 
observance of the provisions of section 6 of the Act. 
The house in this case not having been entered under the provi- 
sions of that section, the foundation of the Magistrate’s judgment 
fails. There was no other evidence that the house was a common 
gaming house, consequently the gambling or playing on the occasion 
was ot an offence punishable by law. 
The convictions and sentences are set aside, and the fines and 
moneys confiscated will be refunded or returned to the persons from 
whom they were taken. 







a 





Before Mr. Fustice Fox. prea hpi of 
SIT SAING vw. MAUNG PO KAING, Rea sd 
cod 
Messrs. Agabepy' and Maung Kin—for Messrs. Chan Toor and Das—for 6th, 
appellant (plaintiff). respondent (defendant). Igor, 


Execution of decree—Rateable shave of sale-proceeds—Applicaticn to be made to 
Couryt holding the assets prior to theiy vealigation—Application to be made to 
Court which passed the decree or to Court to which the decree has been sent for 

* execution—Ctuil Procedure Code, ss, 295, 230. 

The plaintiff had obtained a decree in the Subdivisional Court against N ga Cho 
and another. The defendants had obtained two decrees in the Township Court 
against the same persons. On Ist May 1goo the plaintiff applied for the attach- 
ment of moveable and immoveable property belonging to the judgment-debtors 
and the property was attached. The moveable property was sold by the Subdivi- 
sional Court on the 5th June and the proceeds were realised on the same day. 
The immoveable property was sold om the 21st June and the proceeds were 
realized on the 28th of the same month, On the 2nd June the defendants applied 
to the Township Court for execution of their decrees by attachment and sale of 
the same property, but in their applications they stated that the property had 
already been attached by the Subdivisional Cour t in execution of the plaintiff’s 
decree and they asked that their applications might be .orwarded to the Subdivi- 
sional Court so that they might obtain a rateable share of the proceeds of the sale. 
In consequence, no second attachment of the property was made, and the Town- 
ship Court submitted the applications (o the Subdivisional Court. The Judge of the 
latter Court thereupon stopped payment of the proceeds of the mvveable property 
to the plaintiff. On the 19th June the defendants put in an application to the 


Civil Second 


August - 
6th , 
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Subdivisional Court asking’ for a-rateable share in the proceeds. of sale of all 


the property and the Judge on the 29th June ordered such distribution. 

Held.—that s. 295 Civil Procedure Code requires that the persons seeking a 
rateable share shall, prior to the realization of the assets, have applied to the 
Court which nolds the assets for execution of their decrees and under s. 230 an 
application for execution of a decree can only be made to the Court which has 
passed the decree or to a Court to gvhich the decree has been sent for execution 
under ss. 423 and 224. The decrees of the Township Court had not been sent to 
the Subdivisional Court; consequently the latter Court had no jurisdiction to 
entertain the defendants’ application of the 19th June and the order for rateable 
distribution was illegal. s 

THE suit was one authorized by the penultimate clause of section 
295 of the Code of Civil Procedure. ‘The plaintiff had obtained a 
decree in the Court corresponding to the Subdivisional Court against 
Nga Cho and another. 

The defendants had obtained:two decrees against the same persons 
in the Court corresponding to the Township Court. 

On the 1st May 1900 the plaintiff applied for the attachment of 
moveable and immoveable property belonging to the judgment- 
debtors, and the property was attached. ‘The moveable property was 
sold by the Subdivisional Court on the 5th June, and the proceeds 
were realised on the same day. The immoveable property was sold 
on the 21st June, and the proceeds were realised on the 28th of the 
same month, 

On the 2nd June the defendants applied to the Township Court for 
execution of their decrees by attachment and sale of the same pro- 


_perty, but in their applications they stated that the property had 


already been attached by the Subdivisional Court, in execution of the 
plaintiff's decree and they asked that their applications might be. 
forwarded to the Subdivisional Court so that they might obtain a 
rateable share of the proceeds of sale. 

In consequence, no second attachment of the property was made and 
the Township Court submitted the applications to the Subdivisional 
Court.: : 

The Judge of the latter Court thereupon stopped payment of the 
proceeds of the moveable property to the plaintiff. 

On the rgth June the defendants put in an application in the Sub- 
divisional Court asking for a rateable share in the proceeds of sale of 
all the property, and the Judge on the 29th. June ordered such distri- 
bution, | 

The plaintiff alleges that the portion of the assets realised which 
were paid to the defendants were paid to persons not entitled to 
receive the same. _ 

The rateable distribution could only be authorised by either section 
285 or section 295 of the Code. | 2 

Section 285 did not apply because the preperty had not actually 
been attached under the defendants’ decrees; consequently the deci- 
sion in Clark v. Alexander, 1.L. R., 21 Cal., 200, even if followed, 
would not assist the defendants. .The defendants were not eatitled 
to a rateable share in the proceeds of the moveable property because 
they did not apply to the Subdivisional Court before that property 
was realised. In fact until the 19th June they did not apply to such 


4 


1] LOWER BURMA RULINGS. 123 





Court at all: their previous applications were to the Township Court, Civil Second 
and there is no procedure which authorised the transmission of those Appeal No. 39 of 


applications to the Subdivisional Court and regarding them as applica- Fax 
tions to that Court. : , aes 


* Section 295 requires that the persons seeking a rateable share shall, " 190T. 
prior to the realisation of the assets, have applied to the Court which 
holds the assets for execution of their decrees. Under section 230 of 
the Code an application for execution of a decree can only be made. 
to the Court which has passed the decree, or to a Court to which the 
decree has been sent for execution under sections 223 and 224. 


The decrees of the Township Court had not been sent to the Sub- 
divisiénal Court, consequently the latter Court had no jurisdiction to 
entertain the defendaats’ application of the tgth June, and the order 
for rateable distribution was illegal. 


I allow the appeak and reverse the decrees of both the Lower Courts. 
There will be a decree for the plaintiff for the amount claimed in the 
plaint with costs. 

The respondents must also pay the plaintiff's costs in the Lower 
Appellate Court and in this Court. 7 





Before Mr. Fustice Fox. Criminal Appeals 
, _ Nos. 227, 228 and 
SHWE LE anp two orHers v. CROWN, 229 of 1901. 
| Theft—Dishonest misappropriation—Possession of owner—Indian Penal Code, ss. posse 
379s FO3- 1001. 





Were a herd of bullocks stampeded from a village grazing-ground frightened 
by the appearance of an elephant and were not found when searched for by or on 
behalf of their owners and were subsequently discovered in the possession of the j 
accused, who had dishonestly taken them— ae 

Held,—that the offence committed by the accused was not theft but dishonest 
misappropriation. . ; 

IN my judgment the convictions of the appellants of the offence of 
theft cannot be sustained. The ewidence was that a herd of 19 
bullocks stampeded froma village grazing-ground, frightened by the 
appearance of an clephant. Search was made for the missing animals, 
but they were not found. 


Subsequently they were seen in the possession of the accused. 


Not having been found when searched for by or on behalf of the; 
owners, the cattle must, in my opinion, be held to have ceased to be: 
in the possession of the owners. There was, before the accused 
obtained possession of them, a cessation of that mastery over property > 
which lies at the bottom of the legal sense of the word possession, and 
therefore whoever took the cattle could not take them out of the 
- possession of the owner within the meaning of section 379 of the 

Indian Penal Code. : 

I see no reason to doubt the evidence that the appellants were seen 
in possession of the cattle: they must have dishonestly taken them 
but their offence amounted to criminal misappropriation and not theft. 


‘Criminal Appeals 


Nos, 227, 228 
and 229 of 
1901, 
dugust 
5th, 

19or. 


——__- 


Civil Second Ap- 
peal No. 115 
of 


1907. 
August 
22nd, 


I90r, 





al 


Criminal Revision 


No. 55 of 1901. 

August.  - 
26th, 
Igor, 


—— 


at 
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I alter the finding of the District Magistrate and, setting his find- 
ings and sentences aside, I find each of the appellants guilty of an 
offence punishable undeér section 403 of the Indian Penal Code. | 

For this offence the appellant Shwe Le was not liable to enhanced 
punishment under section 75 of the Indian Penal Code. 


I sentence each of the appellants to rigorous imprisonment for two 


_ ~years. 





Before Mr. Fustice Fox. 
MAUNG BA anp one v MAUNG MO anp ong. 


Mr, Wilkins—for appellants. ~ Messrs, Chan Toon and Das—for re- 
spondents. ; 


‘Suit for mutation of names in the revenue vegisters—Furisdiciion of Civil Court. 


There is no right of suit for the mutation of names in the revenue registers, and 
a Civil Court has no jurisdiction to make a decree ordering mutation of names in 
such registers. This is a matter which is to be regulated entirely by the Revenue 
authorities, 

Tue plaintiffs in this case asked for a decree transferring the land 
in dispute from the names of the first and second defendants in the 
revenue registers into their own names, 


The Judge of the Lower Appellate Court refers to the suit as one for 
mutation of names. 

In my judgment no right of suit for such relief exists, and a Civil 
Court has no jurisdiction to make a decree ordering mutation of names. 
This is a matter which is to be regulated entirely by the Revenue - 
authorities. 

I am asked to treat the suit as one for a declaratory decree, 
declaring that the plaintiffs are the absolute owners in possession, but 
this 1 cannot do. 

A question of limitation arises, and it is impossible to decide that 
question upon the suit as framed, that is to say, in a suit in which no 
right of suit exists. _ an | 

The decrees of the Lower Courts are reversed and the suit is dis- 
missed with costs. 





Before Mr. Fustice Birks. 
QUEEN-EMPRESS +. NGA KHAN AND TWO OTHERS. 
Reference to District Magistrate— Ovdey-—Criminal Procedure Code, s. 349. 


A 3rd class Magistrate found the accused, a boy 12 years of age, guilty of the 
offence of theft and reported the case under section 349 Criminal. Procedure 
Code, to the District Magistrate, recording that the accused should receivea punish- 
ment different in kind from what he, the 3rd class Magistrate, could inflict. The 
District Magistrate returned the case to the grd class Magistrate for disposad and 
the latter passed a short sentence of 10 days’ rigorous imprisonment antedating 
it by ten days. 2 

Held,—thatthe District Magistrate was bound to pass final orders on the reference 
made by the grd class Magistrate, the word “order” in section 349 meaning a 
final order disposing of the case and that it was not legal to antedate a sentence. 
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Regina v. Abdulla, 1.L.R, 4 Bom., 240, and Queen-Empress v. Havia Tella as sus 
LLB. 10 Bom., my followed. = r es oN 
IN this case three accused persons, Nga Khan, Mi Ba Wun and Nga rgoal. 
Khaing, were charged before the 3rd class Magistrate of Myeb6n with August 
the theft of a waist-cloth from the house of Nga Han under section 380 * 26th, 
Indian Penal Code. The first and second accused were discharged, the st da 
third, being a boy of 12 years of age, was found guilty and the case 
reported under section 349 Criminal Procedure Code, the Magistrate. 
recording that he should receive a punishment different in kind from 
what he could inflict. The District Magistrate was bound to pass 
final orders on his reference. The word “ order” that occurs in sec- 
tion 349 means a “final order” disposing of the case; vide R. v. 
Abdulla, 4 Bom., 240; Queen-Empress v. Havia Tellapa, 10 Bom., 
196. In the present case the 3rd class Magistrate should have indi- 
cated whether he wished the District Magistrate to pass a sentence of 
whipping or an order under section 562 Criminal Procedure Code ; but 
the Distr ict Magistrate should have known that one or other of these 
punishments was intended, and his action in returning the case for a 
sentence of imprisonment to be passed was injudicious in the case of 
so young an offender besides being illegal. The 3rd class Magistrate, 
when the case was returned, ‘passed a sentence of ten days’ rigorous 
imprisonment but made it run from the 29th September so that the. 
sentence had expired before it was imposed. It isnot legal to antedate 
sentences in this way. ‘The order was also for the reasons above stated 
made without jurisdiction. Asthe accused was in custody from 22nd 
September till the 8th October when the final order was passed no 
further action need be taken against him now. 








Before Mr. Fustice Birks. Criminal Revision 
CROWN vw. NGA YAUNG anpd Two OTHERs. Nu. 7365 of 1901. 
Complaint—Reference to Police for investigation— Dismissal of complaint with- 26th, 
out examination of complainant—Criminal Procedure Code, s. 203, 100r. 
A District Magistrate on receiving a complaint did not examine the complain- — 
ant but referred the complaint direct .to the Police for enquiry and on receipt of 
the report of the Police investigation dismissed the complaint, 
Held,—that the Magistrate had no power to dismiss the complaint without having 
examined the complainant. 
THE proceedings in this case are irregular. The complainant Mi 
Kraing Bu filed a complaint under section 336 Indian Penal Code 
before the District Magistrate, who, without examining the complain- 
ant. referred the complaint direct tothe police for enquiry on the 3rd 
June and apparently dismissed the complaint, the order being endorsed 
on the police report on the 14th June. Section 203 is not quoted, but 
the facing sheet shows that it was dismissed under that section. If 
the District “Magistrate did not examine the complainant himself on 
oath he should have transferred the complaint to another Magistrate 
to examine the complainant. He had no power to dismiss the com- 
plaint without examining the complainant, for section 203 says, “ if, 
“after examining the complainant, and considering the result of the 
“ investigetion (if any) made under section 202, there is, in his judgment, 
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Criminal Revision ‘‘no sufficient grqund for proceeding, the Magistrate before whom the 
No. 13650f | “complaint is made or to whom it is transferred: may dismiss the com- 





1901. ‘ plaint,” . | 

i ; -The_order of dismissal in this case was illegal and the complairt 
igor, will be returned to the’ District Magistrate to deal with according to 
me law. 

Criminal Revision . Before Mr. Fustice Fox. : : 
Norz56Gf MA GYI ». MAUNG PE. 

190. ’ Mr, Broadbent—for applicant. | Mr. ¥. C. Fordan—for respondent. 

— f Maintenance—Father’s liabilit to maintain child —4; ‘cement between father 
190 p / end mother— riminal Procedure Code, s. 488. ; 

— The obligation to maintain a child unable to maintain itself is a statutory 


obligation, and parties cannot contract themselves out of it. 

APPLICATION was made by the mother to the Magistrate for an order 
under section 488 of the Code of Criminal Procedure ordering her 
divorced husband to make a monthly allowance for the maintenance of 
their daughter, a child of ten years of age. The father resisted the 
order on the ground that at the time of the divorce he had paid off 
certain debts, and the mother had agreed not to make any claim upon 
him for maintenance of the child. . ~~ | 


From the fact that the mother had made no claim for the child’s 
maintenance for nine years, the Magistrate inferred that an agreement 
had been come to under which the father was relieved from liability 
to maintain the child, and he refused the order asked for. In my 
opinion the ground of the Magistrate’s decision was erroneous. , The 
obligation to maintain a child unable to maintain itself.is a statutory 
obligation, and parties cannot. contract themselves out of it. If such 
an arrangement had been proved it would not have been valid in law. 
I set aside the Magistrate’s order and remit the case to him to fix 
the amount of maintenance that should be ordered. 





Before the C hief Fudge. 


Le 
Criminal Revision CROWN v2. PO SEIN. 
No, Ea of Youthful offender —F ind ing’ as to age of accused to be recorded before order of 
Septem hey detention—Reformatory Schools Act, s, 11, 
grvd, A youthful offender under the Reformatory Schools Act is one who is under the 
rgor. age of 15 years. ti cs | 7 | 
—- To merely ask the accused his age and record his reply is not a compliante with 


the provisions of section 11 of the Reformatory Schools Act unless it happens that 
no futher inquiry is possible. 

An inguiry and finding recorded under the provisions of section 11 must be made 
and recorded by the Magistrate before earey F the offender to be sent to a 
reformatory school or to be sent up to the District Magistrate for his orders. Am 
inguiry held after the order for detention.is made is made after the Magisjrate 
ceases to have jurisdiction in the matter, 


The District Magistrate has sent up this case with the following 
remarks :— | 

“The accused, on examination by the rst class Magistrate, who 
forwarded the case to me for final disposal, stated that his age was. 
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Is years, and accordingly, under section 368; Rule I (@) (iti), of Crimi- Criminal Revision 
nal Circulars, an order of three years’ detention in a reformatory was No. 2481 of 
passed. Buton further enquiry I found that his age was 12 years 1901, 
d 10 months at the time of committal. The boy’s sentence should Septemb 
ve been therefore five years’ detention inthe Reformatory under ra. 
the abovementioned Circular. I would therefore suggest that the case — 
be dealt with in revision. The boy was born onthe 18th . February 
1888.” ° 
There are various points about this case which it may be useful to ~ 
note. The accused gave his age as 15 years and the 1st class Magis- 
trate who tried the case notes in his judgment that the offender is 
ed 15 years. This would ordinarily mean that the boy had com- 
pleted fifteen years, and in that case asa youthful offender means a 
boy under the age of 15 years, this offender would not be within the 
scope of the Act. “By section 11 (7) the Court, before directing any 
youthful offender to be sent toa reformatory school, must inquire 
into his age and record a finding, and by section 11 (2), a similar in- 
quiry and finding must be made and recorded before the offender is 
‘sent by the trying Magistrate to the District Magistrate for his orders. 
No such inquiry was made either by the trying Magistrate cr by 
the District Magistrate who passed the order of detention. Merely 
asking the accused his. age and recording his reply is not a compliance 
with the provisions of section 11 unless it happens that no further 
inquiry is possible. As the record stands, however, it seems on the - 
face of itthat no order for detention in a reformatory should have 
been made. | 
The District Magistrate now reports that he has on further inquiry 
found the boy’s age to be 12 years and 10 months: but this inquiry 
was made after the District Magistrate had ceased to have any 
jurisdiction in the matter and is of no use froma judicial point of view. 
The inquiry must be held before the order of detention is made. 


The order of the Magistrate who tried the case and recorded the 
age of the accused, was impliedly adopted by the District Magistrate, 
who in his order-does not even mention the age at all, and it must be 
taken that the District Magistrate decided that the offender was fifteen. 
years of age. Section 16 of this Act prevents this Court from alter- 
ing in revision any order passed in respect to the boy’s age, and this 
Court therefore cannot interfere in the manner desired by the District 
Magistrate. 

If I were prepared: to say that the District Magistrate has passed 
an-order to the effect that the accused’s age was fifteen completed 
years or over at the time of conviction, I should then have to hold 
that the order for detention in the reformatory was illegal; and this 
Cuurt would have jurisdiction in spite of the provisions of section 16 
of th= Act, to set aside the order for detention in a reformatory © 
school instead of imprisonment. (See Queen-Empress vy. Nga Nyan 
Wun, L. B. R., 441; and Putiu v. Queen-Empress, P. J., L. B., 493.) 

It does not, under the circumstances, appear to be necessary to 
interfere with the order on the ground that the Magistrates have deter- 
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Criminal Revision mined the accused’s age to be over fifteen. As it now appears that 
No. 1481 of he is considerably younger than that, being under 13 years of age, 





Previa I may assume that tne Magistrate meant by fifteen years of age that 
Sere. the boy was.in his fifteenth year, although | do not think this is the 
ebaaes natural or correct interpretation either of the English or the Burmese 
expression. 
Before the Chief Fudge and Mr. Fustice Birks. 
Civil Regular | i 
Abpenk No, 20°07 M. A. OOTHAMAN v. KONG YEE LONE & CO. 
1907. Messrs, Eddis, Connell and Lentaigne—for appellant. 
September ) oo 
sth, Messrs. Lowis, Giles and Thornton—for respondents. 


2 


Brokerage 0n wagering contvYact—Collateral agreement devoid of the element of 
wagering—lndian Contract Act, s. 30. 


A contract by way of wager is not an illegal contract, although, or because, it 
cannot be enforced in a Court of law. Although a contract to pay differences only 
on contracts for the purchase and sale of rice is void as being cf the nature of a 
wager, collateral agreements which are themselves devoid of the element of 
wagering, though they may be entered into with knowledge of the nature of the 
principal contract, are not avoided by section 30 of the Indian Contract Act, or by 
any other provision of law. 


Copleston, C. ¥—Plaintiff sued as a broker to recover from the 
buyer the brokerage due to him inrespect of rice contracts arranged | 
by him, which contracts are now admitted, in accordance with the 
Privy Council ruling in Kong Yee Lone v. Lowjee Nanjee,* to be 
agreements by way of wager and therefore void under section 30 
of the Contract Act, which provides that no suit shall be brought 
for recovering anything alleyed to be won by way of wager. The 
learned Judge on the Original Side fownd that the plaintiff was . 
employed by the defendants as their broker under a valid and binding 
contract {issue 2 and judgment); but held that, as the contracts in 
respect of which the plaintiff is suing are gambling contracts to his 
knowledge, he is precluded frem recovering the brokerage claimed in 
the suit. It has been suggested that there was no agreement to pay 
brokerage ; but the bought and sold notes prepared by the broker 
and signed by the parties to the principal contract are perfectly clear 
as to this, and the Judge’s finding onthis point is unquestionably 
correct. There “is no reason to doubt that Oothaman, the plaintiff, 
had knowledge of the real nature of the contracts for the sale and 
purchase of rice, that is, as has been decided, that they were wager- 
ing contracts. The only point, therefore, which has now to be decided 
is, whether, knowing, as the plaintiff did, the nature of the contracts 
between the defendants and the other parties tothe ostensible sales, 
the plaintiff is, as the learned Judge held, precluded from recovering 
the brokerage otherwise due tohim. It is clear that the transactions 
between the plaintiff and the defendants were not in themselves 
wagering contracts, nor do I see how it can be said that they were 
* Vide spra, page 107. 
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by way of wager. They did not in any way depend on the rise or — Cioit Regular 
fall of the market. The brokerage due did not depend on the hap- Appeal No, 20 of 
pening of any future event. Whatever the result of the principal - Seeuk 
‘contracts might be, and whichever party-to them might have to pay th 6s 
differences, the brokerage due remained fixed as a percentage on the aiestis 
value of those contracts and it was due on the signing of the contracts, 
It may be noted that the legal point to be discussed was not raised in 
the memorandum of appeal, although it had been distinctly in issue in 
the Original Court ‘(issue 3). When the appeal was filed the Privy 
Council’s decision already referred to had not been delivered. We 
allowed the point to be argued as it was esséntial and important, but 
I thought it right that the learned Counsel for the defendant (re- 
spondent), Mr. Giles, whostated that he had come unprepared to meet 
© argument of appellant on this point, should have a further oppor- 
tunity of being heard after preparation, and this opportunity was 
afforded him accordingly. 
. _In Thacker v. Hardy, English Law Reports (Queen’s Bench Divi- 
sion), IV, 685 it was held that the broker who bought and sold stock 
for his principal, even though he knew that the principal was gambling, 
was entitled to his brokerage and to an indemnity; but the case was 
differentiated from the present case by the fact that in Thacker v. 
Hardy, the broker incurred liabilities with the jobber or third party, 
whereas in the case before us the broker incurred no liability: he was 
simply tobe paid for his services in bringing the buyer and seller 
together and negotiating the contract between them. There was no 
‘element of gaming or wagering between the stock-broker and Hardy. 
By 8 and 9, Victoria, Chapter 109, section 18, ‘all contracts or 
agreements whether by parole or in writing by way of gaming or 
wagering shall be null and void,” and in order to render collateral 
‘contracts void in English Law it was enacted in 1892 (55 and 56, 
Victoria) that any promise, expressed or implied, to pay any person any 
‘sum of money paid to him in respect of a contract rendered null and 
void by 8 and 9, Victoria, Chapter 10g, section 18, or to pay any sum by 
way of commission or reward for any service in relation thereto is null 
and void. Until this law was passed such agreements as those now in 
dispute were enforceable at law: and ina Canadian case of 1895, 
forget v. Ostigny (English Law Reports, Appeal Cases, 1395, page 
318), it was still held by the House of Lords that, as between the 
principal and the broker who actually purchased stock but did not 
‘deliver it, and although the broker probably knew that the principal 
never intended to take delivery, the transaction was not one of wager 
‘or gaming and that brokerage was payable. Here again the broker 
probably incurred liability, which in the present case he did not; but 
it is difficult to see that this fact makes much difference in the legal 
principle involved. Mr, Giles has laid stress on the views expressed 
by the Master of the Rolls, who differed from the other Judges in 
@ppeal, in Read vy. Anderson (13 Queen’s Bench Division, 779), and to 
-Lord Coleridge’s expression of concurrence in those views which is 
to be found in 7atam v. Reeve (Law Reports, 1893, 1 Queen’s Bench 
Division, 44) ; and the learned Counsel has also cited Cohen v. Kittedi 
a 
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- Givi Regulay (22 Queen’s Bench, 805); but in the latter case the principal was 
Appeal No, 20 of suing for compensation for an agent’s failure to make bets, of which 
1901. neither the principal nor the agent could have enforced payment if the 

° — bets had been made. The expression of dissent above referred to 
eS cannot affect what was held to be the law in England at the time the 

| decision in Read vy. Anderson was given. 

In Bombay it is provided by Act III of 1865, section 2, that no com- 
mission or brokerage can be recovered on account of any agreement 
by way of wager if the broker was aware of the nature of such agree- 
ment. Consequently in Doshi Yalakshi v- Shah Ujamsi Velsi (24 
Bom., 227, 1900) a broker was held unable to recover commission 
or brokerage in respect of wagering contracts for the sale and pur- — 
chase of cotton. The ches was very similar to the present one, and 
no doubt, but for the Act already cited plaintiff would have recovered 
brokerage, as happened in the English cases before the Gaming Act 
of 1892 (55 and 56, Victoria), in the Canadian case above quoted and 
in the Bombay case reported (12 Bombay High Court, 51) where 
an agent claimed brokerage fees due to him as agent in effecting, or 
for his services in connection with, a wagering transaction of a kind 
similar to this present one. The suit was brought after the Act of 
1865 was passed, but the transactions had occurred previous'y. 

In regarding the knowledge of the plaintiff of the natureof the 
eens contract, which was by way of wager, as obviously fatal to 

is claim, the learned Judge appears to me to have come to a hasty 
conclusion. A contract by way of wager is not an illegal contract, 
although, or because, it cannot be enforced in a Court of Law. Story’s 
Law of Agency has been cited to show that an agent can never recover 
commission on an illegal transaction, whether positively prohibited by 
iaw or by morals, or by public policy; but it has not been shown that 
the principal transaction was immoral, or contrary to public policy or 
contrary toJaw. These were not transactions entered into for any 
illegal object. If it had been so, no doubt the collateral agreement 
would be tainted and no effect should be given to it. ‘The Act, 19, 
George II, Chapter 37, enacts that no assurance by way of gaming or 
wagering shail be made, and every such assurance shall be void to 
all intents and purposes. Probably agreements subsidiary to such 
prohibited assurances would have been held tainted and void also ;. 
but section 30 of the Indian Contract Act, which is now relied on by 
the respondent, merely makes agreements by way of wager void. ' 

I therefore come to the conclusion that, although a contract to pay 
differences only is void as being of the nature of a wager, collateral 
agreements which are themselves devoid of the element of wagering, 
though they may be entered into with knowledge of the nature of the 
principal contract, are net avoided by section 30 of the Contract Act 
or by any other provision of law. The decree of the learned Judge 
on the Original Side of this Court must be reversed and the plaintiff 
will get a decree for the amount claimed, together with all costs. 

Birks, F.—The (plaintiff) appellant in this case, M. A. Oothaman, 
sued the firm of Kong Yee Lone & Co. for Rs. 7,215-12-0, being broker- 
age at 6 annas per cent. on rice bought for the defendants, amounting 
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to Rs. 19,24,200 in value. For the purposes of this appeal it is not 
necessary to consider the various defences set up by the defendants as 


it is admitted that the decision of their Lordships of the Priwy Council’ 


in the case of Kong Yee Lone & Co.u. Lowjee Nanjee, dated the 13th 
Jane 1901, will apply to the facts of this case. It is conceded that as 
between S. T. S. Carpen Chetty and the other vendors and the defend- 
_ ants the contracts entered into were wagering contracts within the 

meaning of section 30 of the Contract Act. The only question for us 
to determine is whether the plaintiff, who sues as a broker, and pre- 
sumably knew the character of the contracts entered into, is himself 
~ precluded from recovering his brokerage. The learned Judge on the 
Original Side of this Court has held that he is, for the reasons assigned 
in his judgment in Ciyil Regular No. 75 of 1900, Lowfee Nanjee 


v. Wong Kain Sow,and others. In that case I understand the. 


plaintiff sued as. holder in due course of two notes endorsed by Ootha- 
man, the broker to whom they had been handed by -the payee for 
collection’as representing a part of the “differences” in the wagering 
contract. Lowjee Nanjee, the holder, was therefore, if he had notice 
of the nature of the transactions, in the same position as one: of the 
principals who are debarred from suing for these “ differences” by 
the provisions of section 30 of the Contract Act. The reasons which 
may have rightly decided the learned Judge to dismiss that. suit are 
not applicable to the present case, where the plaintiff is merely suing 
for brokerage with respect to contracts which are void as between the 
_ principals to those contracts. Mr. Eddis for the appellant relies ‘on 
the case of Thacker v. Haydy (English Law Reports, 1V Queen’s 
Bench. 685), where the plaintiff was a broker and sued for commission 
and indemnity with respect to certain speculative transactions on the 
Stock Exchange. The judgment of Mr. Justice Lindley in that case 
that the suit was neither barred by 8 and 9, Victoria, Chapter 109, 
section 18, which corresponds to section 30 of the Contract Act, nor 
was illegal on the grounds of public policy, was affirmed by Bramwell, 
Brett and Cotton, L.JJ.* The remarks of Cotton, L. J., may be 
quoted: “The essence of gaming and wagering is that one party 
‘is to win and the other to lose upon a future event, which at the 
“time of contract is of an uncertain nature, that is to say, if the event 
“turns out one way, appellant will lcse, but if it turns out the Other 
way he will win,” But that is not the state of facts here. The plain- 
tiff was to derive no gain from the transaction; his gain consisted in 
the commission which he was to receive, whatever might be the result 
of the transaction to the defendant. It is urged by Mr. Giles that 
transactions on the English Stock Exchange are no guide, as in the 
majority of cases the brokers have no means of knowing whether they 
are engaged in genuine or speculative transactions, while in this case 


the Judge has found that the plaintiff abetted a big gamble. I do not. 


think that this affects the question. ‘Ihe present suit would have 
been barred in England by the recent Statute of 55 and 56, Victoria, 
Chapter 9, but it appears to be maintainable in India. For these 
reasons I would reverse the decree of the learned Judge and give the 


plaintiff a decree with costs. ’ 


Ctotl Regyulap 
Appeal No. 20 of 


| Civil Miscellane- 
‘ous Application 
No. 202 of 
1907. 
september 
roth, 
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Before the Chief fudge and Mr. Fustice Birks, 
LESLIE (aprpiicantT) v. Tae COLLECTOR or MERGUI (resronpewrt). 
Messrs, Eddis, Connell and Lentaigne—for applicant. 


Appeal from order of Collector—Revision of orders of Collectov—Land Acquisition 
fi Act, ss. 18, 55. : 
Held,—that in the absence of rules framed under section 55 of the Land Acquisi- 

tion Act on the subject of appeals from the orders of a Collector or regarding revi- 

sions of such orders, if a Collector wrongly refuses ta make areference under section 

18 of the Act, or passes any other order in the course of his proceedings which a 

party may wish to appeal against there is no authority to whom the party can make 

application unless it be a superior executive or revenue officer. - 3 

THIS is an application for the revision of an order of the Collector — 
of Mergui made under the Land Acquisition Act in case No. 436 of 
1goI, and of an order made by the Deputy Commissioner of Mergui on 
the 8th July rejecting an appeal or application against the first-men- 
tioned order. 

On the 30th March 1901 the Collector appointed under the Act 
made an award in favour of Robert Leslie, the applicant. The claim- 
ant was dissatisfied with the compensation awarded but he made no 
application for a reference to the Court under section 18 of the Act 
until, as is admitted, long after the period prescribed in section 18 (2) 
(a) had expired. | 

He appears to have gone to the Commissioner’s Court instead, 
arriving on the roth April. That Court, it is said, was then closed, 
and on the 21st April the Commissioner went on tour, returning to 
Moulmein on the 11th May. The claimanf was, he slates, then ill, and 
thus made no application.to the Commissioner until the zoth May.* The 
Commissioner decided that he had no jurisdiction to entertain an 
objection to the award. 

Leslie arrived back in Mergui on the 11th June, and the following 
day made an application which, under section 18 (2) (a), the Collector 
on the 17th June held to be barred by limitation. The fact that this 
application was time-barred is not disputed, 

Then on the 6th July the claimant made an application to the 
Deputy Commissioner (or Collector) of Mergui, who considered that 
he could only treat the application as an appeal against the Collector’s 
order refusing to make a reference to the Court. The Deputy Com- 
missioner was apparently of opinion that no Court would hold that the 
Collector’s order was wrong; but he dismissed the application on: the 
8th July on the ground that he had no jurisdiction. The Deputy Com- 
missioner, however, considered that the claimant had a grievance, the 
Collector’s proceedings being faulty and there having been good. 
grounds for an application to the Court. The claimant then pro- 
ceeded again to Moulmein, and, after further delay owing to wapt of 
necessary papers, &c., he made an application to this Court on the 
27th August. 


The learned Counsel for the applicant, Mr. Eddis, admits that the. 


ral 


application is “ enormously out of the time strictly and technically,” 
but refers to the delays caused by the absences of the Commissioner 
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and Deputy Commissioner and to the difficulties and delays of com- Civil Miscellames 
munications in the Tenasserim Division. He has not, however, shown oxs Application 
any sufficient grounds on which this Court can interfere. , ; 
. ‘Neither of the orders complained* of was passed by any officer or 
Court under the authority of this Court. The order of the Collector roth, 
(appointed under the Act) refusing te make a reference is made under 
section 18 of the Land Acquisition Act-and not by a Court. 

Tht prayer at the close of the application to this Court is “that thé 
“ Collector may be ordered to make a reference under section 18 of the 
“Land Acquisition Act to the proper Court.” 

From the definition of the expression “ Collector ” in section 3(c), it 
would seem that a Collector may be subject to the Commissioner or 
_other executive or revenue superior; but he is not shown to be in 
any way subject to this Court. I have searched the rules made under 
the Act and published in the Land Acquisition Manual, but do not find 
any rules made under section 55 of the Act on the subject of appeals 
from orders of a Collector or regarding revision of such orders. 


Supposing the Cullector wrongly refuses to make a reference under 
section 18, or passes any other order in the course of his proceedings 
which a party may wishto appeal against, there is, it would seem, no 
authority to whom the party can ake application, unless it be, as 
before suggested, a superior executive or revenue officer. 


I am of opinion that this application must be rejected. 


Before the Chief Fudge. Criminal Appeals 


AUNG THEIN anp orgers v. CROWN: Nos, a dd 


Messrs. Eddis, Connell and Lentaigne ; Messrs. Chan Toon and Das; Mr. Dawson; September 
and Mr, Sagram for appellants. rth, 


Examination papers, Disclosure of Government Deparimental—Indian Official . 
Secrets Act, ss. 3, d—Ketracted confession of accused as against co-accused—Indian 
Evidence Act, s. 20—Interpretation of the word “ confession.” 

Held,—tiat the disclosure of Government Departmental Examination papers may 
constitute an offence under the Indian Official Secrets Act (15 of 1889). 

Held further,—that there is nothing in section 30 of the Indian Evidence Act which 
would exclude, as against persons being jeintly tried for the same offence, a con- 
fession made by one of the accused. duly proved, simply because at the trial the 
confession is withdrawn or denied.—Pat Zha U v, Queen-Empress, P. J., L. B., 642, 
dissented from. | 

The word “confession” must be strictly interpreted for the ap mg of section 
30, Indian Evidence Act. A confession must be a confession of guilt or a confes- 
sion of facts which constitute in law the offence charged. Mere admissions of 
incriminating facts will not amount to a confession unless those facts and the 
necessary interences from them amount to an offence, 

‘HE first accused, Nga Aung Thein, has been convicted on three 
charges framed under section 3 (1) (4) of the Official Secrets Act, 1889. 
The other four accused, namely, Nga On, Nga Ba Din, Nga Pe Bu 

nd Nga Po Gyi, have been convicted of the offence of abetting Nga 

Aung Thein in the commissior of offences under the aforesaid section 


Criminal Appeals 
Nos. 302—395 of 
- gor, 
September 
° rith, 


= 
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of the Act. Each of the accused has been sentenced to six months’ 
rigorous imprisonment. 4 


The czse gave rise to numerous arguments on points of law in the 
District Magistrate’s Court, and che same points, mainly, have been 
dwelt on in this Court in appeal, and they have been argued at great 
length by several advocates for the appellants. 


I propose, first, to deal with the question of the applicability of 
the Official Secrets Act to the subject of these charges. Copies, 
not originals, of examination papers which were set for the Govern- - 
ment Departmental examinations of the 3rd and 4th June Jast, were 
found in the possession of some of the accused and these had been 
communicated by the first to the other accused. It appears that ap- 
pointments to, retention and promotion in, and removal from, Goyern- 
ment service depends, under varying circumstances, on these examin- 
ations. The papers are set by examiners who may or may not be 


Government officers. In this case, judging from the names, they were 


all Government officers. The examinations are controlled by a Board 
composed wholly of Government officers under the presidency of the 
Commissioner of Pegu. 


It is urged that the Act under which these prosecutions have been 
instituted was intended to apply only to matters Naval and Military 
and perhaps to those of obvious political importance; and reference 
has been made to a circumstance which was cited during the discus- 
sion on the Bill as an illustration of the kind of disclosure it was 
intended to prevent. It had been urged, further, that the examination 
papers, prepared and authorized by Government officers under 
Government rules, were not official documents. I see no reason for 
discussing this last point. No argument of any value has been brought 
forward in support of it. There can be no doubt that the disclosure 
of these examination papers must come within the terms “ disclosure 
“ of official documents and information.” 


Endeavour has been made to show that the word “such” in sec- 
tion 3 (7) (4) must be taken to restrict the class of documents, know- 
ledge, &c., referred to in that section, ‘to documents obtained from a 
fortress, arsenal, &c., or from an offce which, as is further urged, must 
be an office in one of the places, fortress, arsenal, &c., which precede 
the word “ office” in section 3 (7) (a) (2). 

The District Magistrate appears to be correct in holding that. the 
word “such” is to be taken with the following word, as meaning 
those documents, &c., which have been obtained by an offence under 
section 4 of the Act. It is hardly necessary to discuss the meaning of | 
the word “ office” in section 3 (7) (a) (2): but itmay beremarked that 
there seems to be no sufficient reason in law to restrict the meaping 
of the word inthe manner proposed. It is not a question of the 
interpretation of the words “ other like place.” 

Section 4 (z) refers to ‘ any information,’’ terms as wide as possible, 
and terms which in themselves would include such documents as 
examination papers. Nor, under the circumstances, can it reasonably 
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be doubted that the disclosure of the papers before the examination Criminal Appeals 
to, or for the benefit of, candidates for the examination would be a Nos. 302—z50f 
disclosure to persons to whom the information contained thereip ought - Sin 

not in the public interest to be communicated at that time. [a 


I see no sufficient reason, then, for concluding that the facts alleged 
in this case could not constitute an offence under section 4 (J), an 
offence which is described as a breach of official trust, 


In section 3 (7) (6) wedo not find the phrase “otherwise in the 
public interest,” but only “in the interest of the State,” and it is 
argued that this kind of “school-boy cribbing” is not a matter of 
State interest. 

The District Magistrate has given reasons which seem to be sound 
for holding, though this point is not quite free from doubt, that it was 
against the interest of the State that these papers should be communi- 
cated to persons who occupy, gain, or retain positions of great 
public responsibility as a result of passing the Departmental Exami- 
nations. J see no strong reason, then, why the fact alleged against 
the accused should not constitute an offence under section 3 (1) (4). 


I may now refer to the question of the admissibility and relevancy 
of statements made by the accused and to some matters of evidence. 


_ [agree with the District Magistrate that the statements made to 
the Assistant Magistrate on the 4th and 5th June are not inadmiss:ble,; 
either because they were recorded under section 164 Crminal Proce- 
dure Code, or because they were made while Nga Aung ‘hein and 
Saya Ou were in police custody, or, again, because they are not con- 
fessions of guilt, or because they were made when these persons 
were.accused of a different offence, namely, theft. The statements 
have been fully proved: there is nothing to show that they should be 
excluded under section 24 or section 26 of the Evidence Act. 


These statements were rightly received as admissions on the part 
of the accused. Similarly, the statement made by Nga Po Gyi, even 
though made in reply toa demand by his Deputy Commissioner at 
Yaméthin for an explanation of that clerk’s conduct, does not appear 
to me to be excluded -by section 24 of the Evidence Act. It has not 
been suggested what grounds the Deputy Commissioner's order could 
give Nga Po Gyi for supposing that he would gain any advantage or 
avoid any evil of a temporal nature in reference to the proceedings 
against him. ‘“ Proceedings,’ it may be noted, have been held to 
mean criminal proceedings; but in any case section 24 is not shown to be 
applicable. | 


While admitting the statements, or, ashe calls them sometimes in 
his judgment, the confessions of Nga Aung Thein and Nga On as 
evidencé against the respective makers, the District Magistrzte, fol- . 
lowing a ruling of the late learned officiating Judicial Commissioner 
(Pat Tha Uand three others v. Queen-Empress, P.J.,L.B., page 642), 
by which he was bound, held that the confessions, having been with- 
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Criminal Appeals drawn before him, the District Magistrate, at the trial, could not be 
Nos. 30a—305 of taken into consideration against the other accused atthe trial. If the 


5 i. District Magistrate has correctly interpreted this ruling, | must say 
bate that I feel bound to dissent from it. I see nothing in section 30 of 
©) mies the Eviderce Act-to exclude, as against persons being jointly trieu for 


the same offence, a confession made by one of the accused and duly 
proved, simply because at the trial the confessionis withdrawn or 
denied. But at the same time I think it very doubtful, or more than 
doubtful, if the statements referred to are confessions in the strict 
sense in which that word must be interpreted for the purposes of section 
30 of the Evidence Act. Such confessions must be confessions of guilt 
or confessions of facts which constitute in law the offence charged. 


Mere admissions of incriminating facts will not amount to a confession, 
unless those facts and the necessary inferences from them amount to an 
offence. 


In this case, although possession and communication of the exami- 
nation questions, or copies of them, were admitted, there was no 
admission of the main ingredient of the offence charged under section 
3 (1) (4), namely, knowledge that the documents were obtained by an 
act constituting an offence under section 4 (7). The accused were not 
theneven charged with the present offence. The Magistrate has, it 
is true, found that there was this knowledge, but I do not think this 

_finding can be taken to relate back to the statements in question and 
turn them into confessions. If A, being charged with murdering X, 
says ‘‘I and B did kill X,.but he tried to kill us and we merely acted 
in self-defence,” this would not amount to a confession although it 

- would be an admission, on the part of A, and it could not be taken 
into consideration against B, merely because the Judge inthe end 
might come totheconclusion that the plea of self-defence was false. 


I proceed now to deal with the evidence; and! may say at once 
that the evidence against Nga Pe Bu is not, in my opinion, sufficient 
to justify a conviction, even if the conviction were not open to another 
objection to be dealt with further on. | 


The evidence of U Maung Gyiand Teik Tin Dokis weak, and Nga 
Chit Pe, who was called for the defence, renders it still weaker. U 
Maung Gyi was recalled for the defence and his evidence leaves room 
for considerable doubt as to Pe Bu’s complicity. The Magistrate 
relies a good deal on the letter signed by Maung Pe Bu, which was 
found with Nga Aung Thein. No evidence was sddaced to prove that 
this was written by the accused Nga Pe Bu, though, no doubt, if he 
did write it, evidence could easily have been produced; nor was he 
even asked if he wrote the letter. The Magistrate, before writing 
his judgment, compared the signature with the accused Pe Bu’s signa- 
ture on the record of hisexamination and considered they were alike. 
I think it is reasonably urged that this evidence, or opinion, which, so 
far as appears, neither the accused nor his advocate had any opportu- 
nity of rebutting, is not sufficient to justify Nga Pe Bu's conviction. 
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The evidence against the other accused taken with their respective 
admissions, which I have held to be admissible and believe to be in 
the main true, amply prove the actual facts alleged as sevards the 
obtaining and communication of the informaticn contained in the 
“examination papers. ; 

But the really essential points in the case remain to be discussed, 


namely, whether an act such as is made punishable under section 4 (7) - 


and (2) is proyed to have béen committed, and whether the knowledge 
required by section 3 (4) (4) can be held to be established against the 
accused. The evidence shows that precautions are taken to prevent 
the disclosure of the contents of the examination papers. It is assert- 
ed, with some exaggeration, however, that the evidence proves too 
much by reducing the possibility of divalgence to a few officers who 
are beyond suspicion. From the fact that the Treasury paper did not 
reach the Secretariat, though it was one of the papers of which a copy 
was obtained, it appears that the Secretariat was not the only office 
from which the papers may have been procured ; and the circumstances 
that Aung Thein is an Assistant Government Translator and Thein 
Maung, from whom Aung Thein says he received the papers, is a 
Secretariat clerk, lose much of their possible significance. ‘The papers 
were sent in manuscript by the different examiners to the Commis- 
sioner of Pegu, who despatched some of them to the Secretariat to be 
translated. The Commissioner then sent them to the Government 
Press, where they remained ten days or more, proofs being submitted 
meanwhile. The final printed copies were then distributed at one 
and the same time so as to reach distant centres in ample time for the 
examination ; and the papers do not appear to have been obtained b 
any ol the accused until three days before the beginning of the exami- 
nation. ‘ihe papers had by that time been backwards and forwards 
between offces in Rangoon, and had passed through many post offices 
and inty many hands. There is no evidence regarding the precau- 
tions taken in the district or other offices outside Rangoon, nor is 
there anything to show that the seals used in the Commissioner's 
office are known to the receiving offices or were carefully examined 
on receipt. This, perhaps, may be, however, presumed. Judging from 
the time when the papers reached the hands of Aung Ihein, it appears 
that they must have got out some time after the printed papers had 
teen distributed by the Commissioner of Pegu in various‘directions, 
It may be noted that, although the printed copies are kept sealed and 
in a safe in the Commissioner's office, the manuscript » Satan and 
the keys to them are merely stated to be kept in his office sealed up. 
There is no evidence as to the actual condition of this packet of 
manuscript questions and answers. 

Maung Aung Thein was, as has been mentioned, an Assistant 
Government Translator, and probably worked in the Secretariat, but 
-he is 10t shown to have had any opportunity himseif by reason of his 
office, of obtaining the papers, nor is this even suggested by the pro- 
secution. Aung Thein and Maung On admit that the papers were 
actually given to them by one Thein Maung, a clerk in the Secretariat. 
As already stated, the Treasury paper did not require translation and 
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they were obtained by Thein 
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was not sent to the Secretariat. There is no evidence who this man 
Thein Maung was. It is not shown that he had any opportunity by 
virtue of his office of ng, Pa papers. Maung On, indeed, says 

Maung from a Municipal clerk, Maung 
Po Yoo, Such a person could have no special opportunity of getting 
hold of the papers. . 

The District Magistrate holds that the information could only have 
been obtained by some person by means of his holding an office under 
His Majesty and that any other supposition is unreasonable.’ But the 
evidence seems to me to fall short of the reasonable certainty which 
is required. No doubt, if, by means of holding an office, a person had 
opportunities of stealing or misappropriating the papers, although he 
might be in no way connected with their custody or preparation, and, 
if he did steal or misappropriate them, it might be held that section 
4 (1) applied to his act: but we are asked to assume that the inform- 
ation divulged could only have been obtained by a person Ly means 
of his holding an office, because no other method of disclosure is 
practically possible. Nothing as to this important point can be specially 
inferred from the persons Thein Maung or Po Yon, to whom the 
pepers may be said to be traced, because they are not shown to have 
had any special opportunities of obtaining the information either regu- 
larly or dishonestly. The argument used by the District Magistrate 
would be equally applicable if the papers had been given to Aung 
Thein by any cther person, that is, the argument that they must 
originally have been disclosed by a person who. got them by means of 
holding an office. No attempt has been made in this Court, nor 
appecesey in the District Magistrate’s Court, to locate the source of 
alleged official leakage. The District Magistrate thinks Rangoon 
must have been the source, but Rangoon is a wide field. The papers 
passed through many offices and many hands, and it is not even shown 
that all these hands were those of Government officers. Copies may 
have been stolen at any of several stages and from several offices, or 
between those offices, and by any class of persons. No precise dates 
are given as to when the papers were first received by the Commis-- 
sioner of Pegu, when they were distributed or when they were received 
at the various examining centres, and there appears to have been a 
wide range of time as well as of place within which the leakage, theft, 
or careless loss’ may have occurred. There should. be more and 
stricter proof than there is in this case of the essential fact required 
to constitute an offence under section 4 (Z). It may not be necessary 
to demonstrate the particular person who by means of his office obtains 
and communicates information; but, before an act described in section 
4 (2) can be said to be proved, there must at least be reasonable cei- 
tainty that the information could not have been obtained by other 
means. The District Magistrate thought there was this reasonable 
certainty. It is a matter of evidence and of inference from proved 
facts; and I am bound to say that, considering the circumstances 
already referred to, I am unable to agree with the District Magistrate. 
There is, it seems to me, room for reasonable doubt. The District 
Magistrate cites the definition of the word “ proved;” but it must be 
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borne in mind that the ac? which is to follow in this case on the sup- Criminal Appeals 
position that the fact asserted exists is conviction of a criminal offence os. 302—305 of 


and a sentence of six months’ rigorous imprisonment. In ordinary ~ 1901. 
social or other matters of life and business a prudent man might act ag 
on“ess cértain evidence than is required in a case of this sort, The — 


turpitude of the accused cannot affect the matter. 


_ If the act contemplated by section 4 (7) were held to be proved, it 
would also have te be proved against each of the present accused that 
they knew of this fact. Section 3 (7) (6) begins, “ Where a person 
knowingly having possession of, &c.”’ It is admitted by the learned 
Government Advocate that this word knowingly applies to knowledge 
that an act described in section 4 (7) has been committed; but he 
considers that the word is equivalent to “‘not unconsciously” or 
€ not innocently.” 

I do not see how this interpretation can be admitted. The legis- 
lature might have added such words as “or has reason to believe that 
the knowledge has been so obtained ;” but we have merely the words 
implying actual knowledge or, at least, knowledge of such facts as 
could leave no reasonable doubt in the mind of a person of ordinary 

_intelligence that an offence under section 4 (/) had been committed. 

We have then, to my mind, two points regarding which doubt is 
reasonable, namely, whether the information was obtained by a person 
by means of his holding an office and, secondly, wkether each of the 
accused can be said to have known that this act had been so done, 

The accused must all get the benefit of these doubts. I should 
have been unable in any case to support the conviction of Pe Bu for 
reasons already recorded. Nga Aung Thein, Nga On, Nga Ba Din, 
Nga Pe Bu and Nga Po Gyi are acquitted and will be discharged. 

They are on bail. Their bail-bonds will be cancelled. 


Before Mr. Fustice Birks. Criminal Revision 


U WARADAMA altas MAUNG NU a. CROWN. No. 7392 of 
. Maung Kyaw—for applicant. Toor. 
Withdrawal by District Magistrate of case to his own file—Accused entitled to sas 
notice of withdrawal and to recall witnesses already examined—Defamation— 3 


Good faith—Indian Penal Code, s. 499, Exception 1 (0), 

_ When a District Magistrate withdraws a case to his own file at the instance of | 
the complainant, it is incumbent on him to give notice to the accused and to ask 

the accused if he wishes the witnesses already examined to be recalled. 

In a complaint made against the accused for defamation of character it is clearly 
open to the accused to prove that the allegation he made was true. If found to be 
untrue, his persisting in the imputation would be evidence of malice and, useful to 
the Court to decide on the proper penalty. If true the accused might be protected — 
by Indian Penal Code, Exception 1 (4), section 499, which expressly states that 
whether or not it is for the public good that the imputation should be published is 
a@ question of fact. 

The complainant, Ma Hnin Ma, filed a complaint in the Court of the 
District Magistrate, Kyaukpyu, on the 16th May 1901, charging the 
Naga Péngyi U Waradama with defamation in telling the people 
that she had been found with a rival pongyi in the compound of his 
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Criminal Rocielon kyaung at midnight. The complainant was examined and the case 


_ ‘roger. 
Sebtember. 
13th. 


=a 


No. 1391 of fixed for trial on the 5th June.. The case was called on that date, but 


summcns had not been seryed. On the 8th June the case was trans- 


. ferred to the Headquarters Magistrate, Maung San Baw U, for trial. 


That officer examined the complainant and five other witnesses for the 
prosecution on the roth June and adjourned it to the 22nd. On that 
date the District Magistrate withdrew the case tohis own file. There 
is a note on the diary that the adyocate for the accused was heard, 
but the retransfer was made at the instance of the complainant, 
and there is nothing to show that the District Magistrate asked the 
accused, if he wishéd the witnesses already examined to be recalled. 
Under section 350 Criminal Procedure Code, the accused is entitled 
to demand this. In the-case of Umrao Singh, 3 All., 749, 1t was 
held that where only one party applied for a transfer under this section. 
notice should be given to the other, The District Magistrate called 
the case on the date fixed by the Headquarters Magistrate, possibly 
for final orders, and framed a charge on the 24th. He refused to 
allow the accused to. call witnesses to show that he was acting in 
good faith and he relies on section 257 Criminal Procedure Code, as 
justifying his action. That section says “that the Magistrate Shad/ 
issue such process unless he considers that'such application should be 
refused on the ground that it is made for the purpose of vexation or 
delay or for defeating the ends of justice.” Now, whether the imput- 
ation was true or not, it is, I think, clearly. open to an accused in a 
criminal trial to prove that the allegation he made was true. If 
found to be untrue, his persisting in the imputation would be evidence 
of malice and useful to the Court to decide on the proper penglty. If 
true, the accused might be protected by Exception: (4) section 499, 
which expressly states that whether or not it is for the public good 
that the imputation should be published is a question of fact. The 
District Magistrate says the only question at issue is one of law. On 
the 25th, apparently before the judgment was delivered, he received . 
an application objecting to his trying the case and alluuing to the fact 
that he had no notice of the withdrawal and that the witnesses for 
the prosecution had not been re-examined, I do not think that the 
District Magistrate should have proceeded with the case or disallowed 
this objection. It does not appear to me that any adequate grounds 
were shown for the withdrawal in the first instance. ‘lhe petitioner 
consented to the Headquarters Magistrate trying the case in the 
first instance, and apparently it was only when all her,evidence was 
taken and she thought that the case might be given against her that 
she applied for it to be withdrawn. It appears from a petition filed 
on the 25th that a number of persons applied to the Court to adjourn 
the case with a view to a compromise. The District Magistrate’s 
order on this is correct, but I do not see that the case need hawe been 
hurried through in the way it was. Only three days intervened 
between the retransfer and delivery of judgment, the accused not 
being allowed to cail any witnesses. I shall follow the example of 
Mr. Justice Straight in thé case already cited and forbear to express 
any opinion on the actual’ merits of the case. The orders of the 
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District Magistrate withdrawing the case are set aside and the case Criminal Revision 
will be restored to the file of the SO a Magistrate for him No. 2397 of 
to proceed with the inquiry and pass such-orders as he may dgem fit. © September 
The sentence passed by the District Magistrate is set aside and the 13th, 


find will be refunded. — . 
Before Mr. Fustice Birks. Oar 
| - .~CROWN 2. SAN E anD ANOTHER. * 1901. 
Procedure of Magistrate to whom a case has been referred—Criminal Procedure September. 
Code, s. 349. 27th. 


' Though a Magistrate to whom a case is referred for higher punishment, or 
punishment different in kind from that which the referring Magistrate is em) 
ered to inflict, should as a rule pass final orders and should not refer the case back 
‘to the referring Magistrate to pass orders which he could pass himself, he is not , 
debarred from committing the case or referring it to an officer of higher powers’ 
than himself. ie 
I DO not understand why this case has been reported under section 
438. It appears that the 3rd class Magistrate of Kama convicted the 
two accused, Nga San E and Nga Tha Hmat, under section 380-109 and 
sent up the case for higher punishment to the Subdivisional Magistrate, 
‘who is only a znd Class Magistrate and not yet empowered to pass 
sentences of whipping. That officer expressed an opinion that the 
second accused should be whipped as a first offender and sent up the 
case for the orders of the District Magistrate. That officer has held 
that the proceedings of the Township Magistrate were void as the 
Offence was really one coming under section 411, which a 3rd class 
Magistrate is not competent to try, and that therefore he could not pass 
a sentence under section 411, and he also expressed the opinion that 
the second accused should be acquitted altogether. Now, as to the pro- 
ceedings being void, it appears that the theft or house-breaking was on 
ithe 19th August and the stolen property was recovered in the house of 
the first’'accused on the 21st. This possession was sufficiently recent 
to justify the belief that the receivers were actually concerned in the 
theft. No doubt the 3rd class Magistrate should not have attempted 
to try the case, but I do not think his proceedings are void as he had 
jurisdiction under section 380-169. Section 349 (2) says, ‘‘ The Magis- 
-“*trate to whom the proceedings are submitted may, if he thinks fit, ex- 
{ amine the parties and recall and examine any witness who has already 
a evidence in the case, and may call for and take any further eyi- 
| ‘dence, and shall pass such judgment, sentence or order in the case as 
“the thinks fit, and as is according to law.” ‘The only point on which 
there seems any ambiguity is whether the Subdivisional Magistrate 
could have referred the case to the District Magistrate instead of pass- 
ing final orders himself. The result. of the rulings under. this_se¢tion { 
appears to be that, though a Magistrate to whom a Case is so referred 
should as a rule pass final orders, and should not refer the case back 
to the referring. Magistrate to pass orders which he could pass himself, 
he is not debarred from committing the case or referring it to an offi- © 


er of higher powers than himself. 1 hold, therefore, that the District 
agistrate has jurisdiction to deal with the case under section 349 and 
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Criminal Revision he can pass an order acquitting the second accused, and if he thinks 
No. 1599 of the first accused should be convicted under section 411 he can frame a 
F904. charge and call upon him tc answer to such charge. It would be open 


; “toa to him also to acquit the accused on the charges framed and to direct » 
—. a fresh trial before 4 competent Magistrate on such seCtion as he thinks 
appropriate. ~ ee 5 
Civil Revision a Before Mr. Fustice Fox. 
ee MAUNG KYWET v. MAUNG KIN. 
= Messrs. Agabeg and Maung Kin—for applicant (plaintifi).” 
——~ |. ' Error on a\point of law, Decision containing an—Furisdiction, Exercise of, 


sllegally or with material irregularity. 

Error in law does not amount to acting in the exercise of jurisdiction illegally or 
with material irregularity. | 

Amir Hassan y. Sheo Buksh, 1. L. R., 11 Cal., 6, and Enat Moudal v, Balaram 
Dey, 3 Cal, Weekly Notes, 581, followed. 

NO appeal lies to this Court. The grounds for application in revi- 
sion are that the lower Courts erred in law. No question of proce- 
dure is involved, | 

Error in law does not amount to acting in the exercise of jurisdiction 
illegally or with material irregularity, see Amir Hassan v. Sheo 
Buksh, 1. L.R., 11 Cal., 6, and the pcgeen of Maclean, C. J., in 
Enat Moudalv. Balaram Dey, 3 Cal. Weekly Notes, 581, which, 
appears to me to state the correct view of the effect of their Lordships 
of the Privy Council decision in the case first quoted. 

The application is rejected. 5 


Before Mr. Fustice Fox. 


wee CROWN » MI HLA YIN. 
190 t. Order of release on probation of good conduct—Criminal Precedure Code, s. 562— 
October Criminal breach of trust as a seyvant—indian Penal Code, s, 408, 
7th. Before passing an crder under section 562 Criminal Procedure Code, a Magis- 
— trate must record an order of ecnyiction of one of the offences in respect of which 


an crder under that section is lawful. 

If an accused is convicted of criminal breach of trust asa servant under section wf 
408 of the Indian Penal Code no order under section 562 Criminal Procedure 
Code, can be made. Fy 

BEFORE passing an order under section 562 of the Code of Criminal 
Procedure the Magistrate should have recorded an order of conviction 
of one of the offences in respect of which an order under that section 
is lawful. The accused was charged with criminal breach of trust as 
a servant. If she had been convicted of that offence no order under 
section 562 could have been made. 


I have considered the evidence and do not think convictiop would 
have been justified on it. There is not sufficient evidence to show 
that the accused had any dishonest intention with regard to the ban- 
gles she had on when she left her mistress’ house. I find the accused 
not guilty. The bond given under section 562 will be cancelled. 
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Before the Chief Fudge. 
MAUNG PU GYI v. MAUNG SHWE HMYIN. 
Messrs. Burjorji and Dantya—for applicant. | Mr. Ham lyn—for respondent. 
Remand of case for re-trial—Civil Procedure Code, s. 566. 


Where 2 plaintiff. has had full opportunity of presenting his case in complete 
form before the Original Court, it is manifestly dangerous for an Appellate Ccurt 
to remand the case for what may be practically a re-trial. In this case the issue 
framed at the trial covered the ground and, in remanding the case for further evi» 
dence, the Court acted with material irregularity and the High Court is bound to 
consider the case on revision and may interfere even in a matter of fact, 


The plaintiff, Nga Shwe Hmyin, sued on a bond alleging that Nga Po | 


Khaing had executed the bond as principal and the other defendant, 
Nga Pu Gyi, present applicant, as security. 


Execution was denied by both defendanis,. The Judge of the Court 
of First Instance framedan issue on the execution of the document and 
on the evidence before him, the two alleged witnesses to execution 
having denied any part in the transaction, and the only witness, Nga 
Lu Ka, who had been both named at the outset and examined for 
plaintiff having given hearsay evidence only, the Judge dismissed the 
suit. The alleged witnesses to execution were named by plaintiff, but 
ware called and examined by the defendant. The plaintiff named two 
others later whom he said he had forgotten. Lhe Judge did not 
consider their evidence sufficient. There can be no question the 
dismissal of the suit was correct. 


The Appellate Court remanded the case under section 566 Code of 
Civil Procedure, framing issues. It is now urged that the issue framed 
by the Court of First Instance covered the ground and that it was not 
necessary to frame issues or refer the same for trial; that the Appellate 
Court acted in the exercise of its jurisdiction illegally or with material 
irregularity. In-this view I cannot but concur. The original issue 
was perfectly intelligible and put the execution of the document sued 
on in issue. The plaintiff signa!ly failed to prove execution, 


The case should not have been remanded. This step gave plaintiif 
an opportunity of making up a fresh case and in fact he seems to have 
altered the details of his case as well as his witnesses. It is manifestly 
dangerous to remand a case for are-trial, which is what was practically 
done, when plaintiff had full opportunity of presenting his case in 
complete form, This Court is very unwilling to interfere on matters 
_of fact and would not do so without some such reason as is suthcient 
under section 622 Code of Civil Procedure in a non-appealable case, 
The applicant, however, seems to me to have made out a case for 
interference, since there should have been no remand, and | therefore 
think i: a duty to consider the case in revision. So far as this a pli- 
cant, Nga Pu Gyi, is concerned, the decree of the Appellate Court is 


set aside and the plaintiff's claim against Nga Pu Gyiis dismissed’ . 


» 


with all costs. 
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| Before Mr. Fustice Fox, 
SHWE EIK KE ». THA HLA AUNG anp THREE OTHERS. 

| Mauxg Kyaw—for appellant. | Mr. G. B. Dawson—for respondents. 
Ancestral lgnds—Division and separation of. shares amongst co-heirs—Pre-emption 

.— Relations uf remote degree. . 

The plaint lands belonged originally to the plaintiff’s grandparents. On the 
death of plaintiff's grandmother her six children divided the ancestral property and 
the property which was the subject-matter of the suit fell to the share of the grand- 
mother of frst and second defendants, The plaintiff. claimed, notwithstanding 
the division and separation of shares amongst the children of his grandparents, 
that he was a co-heir with those defendants in respect of the land in suit, and that 
those defendants were under obligation to offer the land to him for sale before 
selling it to strangers. 

Held,—that there is no authority for holding that Gefore a Burman can sell his 
property to others he is bound to offer it first to every one of his relations including 
those of remote degree. Upon the division of the property amongst the children 
of plaintiff's grandparents each child took the wuiticelar fot or lots which fell to 


’ him free trom all obligation as regards pre-emption, and 4 fortiori the descendants 


of each child also took the lot or lots which devolved on them respectively free from 
such obligation. 

Nga Myaing v. Mi Baw, 5. }., 39, discussed. 

THE plaintiff sued to set aside a sale of ancestral lands which had 
been made by the two first defendants (who were his first cousins 
once removed) to the third and fourth defandants, and to enforce an 
alleged right of pre-emption in respect of the land. 

The plaint alleged that the lands belonged originally to the plain- 
tiff's grandparents, who were also the great-grandparents of the first 
and second defandants, but it also stated that upon the death of the 
plaintiff's grandmother over 40 years previously, her six children had 
divided the ancestral property, and that the property, which was the 
subject-matter of the suit, fell to the share of the grandmother of the 
first and second defendants. | 

The plaintiff claimed, notwithstanding the division and separation. 
‘of shares amongst the children of his grandparents, that he was a 
corheir with those defendants in respect of the land in suit, and that 
those defendants were under an obligation to offer the land to him for 
sale before selling itto strangers. This last contention was apparently 
based on the ruling in Nga Myaing v. Mi Baw, Selected Judgments, 
page 39; but in my judgment the ruling in that case does not go 


further than to say that if one co-heir wishes to sell his share, he is 


bound to offer it to his co-heirs before selling it to strangers, and it is 
not an authority for holding that before a Burman can sell his property 
to others, he is bound to offer it first to every one of his relations 
including those of remote degree. It appears to me that upon the 
division of the property amongst the children of the plaintiff’s grand- 
parents, each child took the particular lot or lots which fell to hin or 
her free from all obligation as regards pre-emption, and 4 fortior? the 
descendants of each child also took the lot or lots which devolved on 
them respectively frée from such obligation. a.” 

In fact the plaintiff was not a co-heir with the first and second defend- 
ants, the property in suit having devolved absolutely upon the first and 
second defendants. Upon the facts stated in the plaint the suit was 
mot, in my opinion, maintainable, and I dismiss the appeal with costs, 
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Before Mr. Fustice Fox. 
ABDOOLA », AH WA, . 
Messrs. Chan Toon and Das—for appelant. | Maung Kyaw—for respondent. 
. Husband and wife—Restitution of conjugal rights—Mohamedan Law, 
A Mohamedan wife cannot resist a suitfor the restitution of conjugal rights 
‘on the ground that her dower has not been paid. : 
Abdul Kadir v. Salime, 1. L. R.,3 All., 149, and Kunhiv. Moidin, I. L. R., 
II Mad., 327, followed. 


Special Ciogl 
Secs Agpeat 
- No. 158 of 
T90r, . 


rath. 


. THE suit was in effect one for restitution of conjugal rights brought | 


by a Mohamedan husband against his wife. 

The original Court.granted a decree as prayed for. The lower. 
Appellate Court reversed that decree on the ground that the husband 
not having paid the deferred portion of the dower agreed upon at the 
time of marriage was ‘not entitled to sue for restitution of conjugal 
rights. ; 

The Additional Judge’s attention was not called to the Full Bench 


Ruling in the case of Abdul Kadir v. Salima, 1. L. R. 8 All., 149, in» 


which the subject was discussed at length by a learned Mohamedan 
Judge, whose opinion was adopted by the Full Bench. 
That ruling is an authority for holding that a Mohamedan wife can- 


not resist a suit for restitution of conjugal rights on the ground that” 


her dower has not been paid. 


It was followed in the case Kunht v. Mordin,\. L. R. 11 Mad., 


327, and no argument has been addressed to me which throws any 
doubt upon its correctness. I reverse the decree of the District 
Court. There will be a decree ordering the defendant to return to 
cd-habitation with the plaintiff and otherwise to yield to him his con- 
jugal rights. 

Each party will bear his and her own costs in all the Courts. 


Before the Chief Fudge, 
CASSIM #, CROWN, | 
Maung Kyaw—for applicant, 
Suveties—Bond—Burma Gambling Act,s, 17, 
Where a bond for Rs. 3,000 was required under section17, Gambling Act, sepa- 





rate sureties for the amounts of Rs. 3,000 and Rs. 2,000 were accepted. On the face | 


of the orders it would ook as if security were given for Rs. $2000, though all that 
could be properly demanded is security amounting jointly and severally to Rs. 3,000 
or sureties severally bound for such sums as will make up Rs. 3,000. 

THE case rests on evidence of general repute and the taking of 
such evidence as a foundation for proceedings under section 17 of the 
Gambling Act is warranted by the terms of the section. I see no 
sufficient reason for interference with the conclusion the Magistrate 


came to, x 


The amount of the bond, Rs. 3,000, for which amount security is 


taken is said to be excessive and the existing sureties are, it is stated, 

unwilling to continue to stand security as they have been doing for 

a year. The amount does seem to me excessive and the form of the 
10 


The 


. cs 
Criminal Revision 
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order for separate sureties probably makes it difficult to find sureties. 
On the face of the order it would look as if security were given for 
Rs, “5,000, though all that could properly be demanded is security 

* amounting jointly, and sevevally to Rs. 3,000, or sureties severally 
bound for such sums as will make-up Rs. 3,000. The order is modi- 
fied to one directing a bond for Rs. 1,500-with two ‘sureties Jointly and 
severally bound in that sum. 








Civil Regular Before the Chief Fudge and Mr. Sasdive Fox. 
_» Appeal © MOHAMED ESOOF ISMAIL anp COMPANY 0. KHOO SIN THWAK 
No. S4Of 90. anp KHOO KOK ON. 


December : . 
aoth, Messrs. Lowts, Giles and Thornton—for |M ‘ie essrs, Eddisp Connell and Lentatne— 
se appellants, for respondents. 


Breach of contract—Sale and purchase—Damage, Measure of—~Market-rate— 
' Artificial inflation of prices—Legitimate mercantile transaction. 

It is settled law that the market value of a marketable commodity at the time 
when the contract was broken controls the "measure of damages fer breach of a. 
contract for the sale and purchase of suchcommodity, and damagesare estimated 
at the difference between the contract price and the market value or — at the 
time of the breach. 


Where, however, the defendants argued that the high price of rice in the ‘iarka 
on the contracted date for delivery was entirely duetothe operations of the Syndi- 
cate to which the plaintiffs belonged and that the aaa s purchases were not 

bond fide mercantile transactions. 


Heid,—that, even assuming that this was proved, it is not for Courtsto dictate to 
merchants what transactions they may and what transactions they may not enter 
into. The transactions were not illégal or immoral and were not gambling trans- 
actions, To refuse to accept the market-rate actually ruling, admittedly—if a 
genuine rate—the proper measure of damages, on the ground that the rate was in- 
tentionally forced up by the plaintiffs’ purchases, would introduce into commercial 
transactions elemenis of uncertainty and confusion, the results of which cannot be 
foreseen, 

Copleston, C. Ff —The plaintiffs sued to recover damages for non* 
delivery of 8,000 bags of rice which plaintiffs had purchased at 
Rs. 267-8-o0 per 160 bags, to be delivered in October, and they claim 
as damages Rs. 6,600, the difference between the price above men- 
tioned and Rs. 295, which the plaintiffs allege was the market rate on 
the 31st October, the last day ofthe month within which delivery had 
to be made. 

The defendants in their written statement denied that the market- 

“rate onthe 31st October was Rs. 295, and further denied that the 
plaintiffs had suffered damage to the extent claimed. 

It is urged that by forward purchases of rice for delivery in Octo- 
_ ber, followed by extensive purchases made by the Chinese Syndicate 
‘of which the plaintiffs’ firm wasa member, the plaintiff artificially 
forced up the price of rice in October, even to the very last day of the 
month, with thé object of recovering heavy damages based~on the 
fictitious market-rate manufactured by the plaintiffs themselves. It 
was also alleged in argument that the plaintilfs, by their forward pur- 
chases and by purchasing about three lakhs of bags in October, made 
‘it impossible for the ten large mill-owners, whose rice alone was to be 
delivered, to supply the quantity bought. It was further argued that 


¥ 
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the rate to which the large mills were forced up was not the market- Civil Recular 
bd 


rate, and that plaintiff might have obtained equally good rice of the 

proper description from the small mill-owners at lower rates. 
The learned Judge on the Original Side held that, even assuming 

that the market-rate had been worked up as alleged by the defend- 


ants, still the defendants were bound by the market-rate of the large - 
._ mills on the 31st October. 


* 


The learned Judge found, as regards the combination of the Chinese 
Syndicate, that “ their object was not illegal, nor their means nor the 
‘result, and I cannot set up any judicial or normal rate for rice of the 
“t quality and description sold under the contract in suit, as.the rate 
“ruling on the 31st October 1g00 as against Rs. 295, which has been 
“ shown to have been the legal rate ruling on that day.” | 

In my opinion, making the assumption the learned Judge does of 
the intentions of the plaintiffs, his conclusion is correct, But I would 
say that, although it is possible and even probable that they bought 
in order to manufacture a high market-rate, this is not satisfactorily 
proved to be the case. There were other buyers besides the Syndi- 
cate, and up to about the 23rd October, natives of India, who with 
defendants about that date formed a combination to abstain from 
buying, were also making purchases. It is unnecessary to go into the 
details of these purchases by others than the Syndicate. The learned 
Judge has cited instances of such purchases. The collapse of prices 
on November ist and subsequent days is no doubt important, but it is 
not conclusive evidence of plaintiffs’ motives. That the market-rate 
in the small mills was lower than that in the large mills is not proved: 
there is evidence given by the defendants’ own witnesses as to the 
high rate prevailing. Nor is it proved that plaintiffs could, or should, 
have procured rice of equally good quality from the small mills. There 
jis evidence regarding the quality of the rice milled in defendant's 
mill that would on the face of it justify a refusal to accept their rice 
in lieu of that which defendant had contracted to supply. I under- 
stood Mr. Giles to assert that the large mills could not possibly sup- 
ply the rice required to enable the defendant to fulfil his contract; 
but Mr. Lowis, who replied to Mr. Eddis, appeared to admit that, if 
the defendant had cared to pay the high artificial rate then ruling, 
the defendant could have procured rice from the large mills in time. 
He neither did this, nor repudiated the contract; and, before the 31st 
October, there was no reason why the plaintiffs should themselves en- 
deavour to purchase riceelsewhere. They would have runa great and 
unnecessary risk. We are asked finally to say that, as the rate was 
fictitious and forced up in order to enhance damages, such rate, other- 
wise admittedly the rate to govern the amount of damages claimable 
in this suit, should not be accepted as the measure of damages, but 
that me.ely nominal damages should be allowed because there was 
admittedly an actual breach of contract. There is certainly no evi- 
dence which would enable this Court to fix a different market-rate from 
that asserted by the plaintiffs. That of the three witnesses for the 
defence is quite insufficient, even if it be not in favour, as ‘I think it 
is, of the plaintiffs’ contentions on this point. 


No. 34 of 1907. 
Decenias 
20th, . 
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Civil Regular “The case of Wigsell and others v. The Corporation of the Indigent 
Appeal Blind, Uaw Reports, 8, Queen’s Bench Division, 357, has been cited : 


ae of 1901. tit | shall not discuss it as it does not seem to me to be in point. 
oe The measure of damages in a case of this kind must be the market- 


mamas” rate on the last day on which defendant could fulfil his contract. | 
There is no evidence worth the name that plaintiffs had any means of” 
remedying the inconvenience caused by the defendants’ failure, or - 

, Improperly neglected to use such means. Defendants did not trouble. 
themselves to buy and supply the rice and plaintiffs had no opportunity. 

or cause for doing so before the expiry of the 31st October. : 

In my opinion the defendants failed to make out by their own evi-. 
dence, or to elicit from the witnesses for the plaintiffs, the fact that the. 
plaintiffs’ transactions were intended merely to manufacture evidence 
of market-rate with a view to obtaining heavy damages for-failure of 
mill-owners o) others including defendants to fulfil their contract. 

But I am also of opinion that, if the object of the Chinese combina- 
tion was to inflate or force up prices, it was one which this Court can- 
not possibly hold to be illegal or immoral. To refuse to accept the- 
‘market-rate actually ruling, which is admittedly, if a genuine rate, the 
proper measure of damages, on the ground that this rate was inten-- 
tionally forced up by the plaintiffs’ purchases of rice, would introduce 
into commercial transactions elements of uncertainty and confusion, 
the results of which cannot be foreseen, ‘The purchases were genuine 
and it is not suggested that the transactions were gambling transac- 
tions, though the term speculative has frequently been used in de- 
scribing them, and no doubt speculation is a common accompaniment . 
of rice transactions as of many other contracts. The appeal, in my 
gpinion, must be dismissed with costs, 

Fox, F.—The ‘suit was one by purchasers against sellers for 
damages for breach of contract to deliver rice. The breach was. 
admitted, consequently the only question that could arise was as to the. 

‘ amount of damages to which the plaintiffs were entitled, It is settled 
law that the market value of a marketable commodity at the time when 
the contract was broken controls the measure of damages for breach 
of a contract of sale and purchase of such goods or things as are dealt 
with. in a market, and damages are estimated at the difference between 
the contract price and the market value or price at the time of breach. 

The plaintiffs proved by unquestionable evidence that the market 
price of the description of rice contracted for was on the last day of 
October Rs. 295 per 100 baskets, 

The defendants contend that damages should ‘not be allowed 
according to the rule stated above, because, although holders of rice 
sold and delivered on that day at the above rate, the plaintiffs belonged _ 
to a Syndicate which had designedly entered into a combination to 
raisé the market price with a view to obtaining larger pront from 
persens from whom they had bought rice under forward contracts for 
delivery in October, and that the rate above stated was entirely the. 
result of the Syndicate’s operations. 

Certain passages from Mr. Sedgwick’s Treatise on the Measure of 
Damages have been quoted in support of the contention on behalf of 
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the defendants: no doubt, Mr. Sedgwick’s comments are entitled to Givil Regular 
great respect, but no judicial decision has been quoted in which the wines 
views expressed in the passages quoted have been adopted, nor has ' ahs o 
any case been cited in which any contention adopting such views has Decembes 
ven been raised. The rule I have stated as governing the measure 20th, 

of damages in cases of breaches of contracts for sale and purchase of 
gocds may be‘open to. criticism as to its absolute soundness and uni- 
versal applicability ; but it is a settled rule and for Courts to depart 
from it and to efter into an enquiry as to why a market price has 
come to be what it is would be to enter into such a wide field of 
“enquiry that arrival at any certain conclusion would be in many cases 
almost hopeless, and, furthér, any departure from the rule would entail 
-an amount of uncertainty which could not but be disastrous to persons 
engaged in commerce. 

pon the assumption that it was proved in the case that the high 

price of rice in the market on the 31st October was entirely due to 

. the operations of the Syndicate to which the plaintiffs belonged, it was 
_ argued that the Syndicate’s purchases were not bend-jide mercantile 
‘transactions. It is not, however, for the Courts to dictate to merchants 
‘what transactions they may and what transactions they may not enter 
into, If the legislature or any governing law pronounces certain con- 
tracts to be illegal or void, it is the duty of the Courts to apply the 

rules so laid down to particular contracts which come before them for 

adjudication, but apart frem prohibitions so prescribed, people en- 
gaged in commerce are themselves the judges of what is and what is 

not a legitimate mercantile transaction. . 

While concurring in thinking that the decree of the learned Judge 
who tried the suit was right, I guard myself from assenting to his view 
‘that the rate at which rice produced at mills other than those named 
in the contract could not bea factor to be considered in arriving at the 
‘market-rate of rice of the description and quality contracted for. 

It is unnecessary to give an express decision upon this point, 
because, in my opinion, there was no credible evidence in the case on 
‘which it could be held that rice of the description and of quality equal 
to that contracted for was sold or was for sale in the market on the 
.g1st October at a lower rate than Rs. 295 per 100 baskets. 

I concur in dismissing this appeal with costs. 

Before Mr. Fustice Birks. Criminal Revision 
irae CROWN z. SHAN BYU anp hein ee nat re 
-fvevtous conviction of offence of same group—House-breaking—House Tr | 

oe Penal Code, y dept shen Whipping — Whipping "Act, $. 2, Groups? a 
and D. 
In section 2 of the Whipping Act an offence under Group D is distinguished — 
“from one under Group A. 
Held,—that where i has been a previous conviction of house-theft a subsequent 
conhvice.*n of house-breaking does not render the offender liable to whipping although 
the offence of house-theft was included in the house-breaking, 
THE Sessions Judge of Arakan considered the sentence of whipping 
on appeal but did not consider it illegal, as the offence of house-theft 
was included in the house-breaking. It certainly seems a common- 
“sense view, but does not appear to be the intention of the legislature. 





i. 
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Criminal Revision Group D is distinguished from Group A in section 2 of the Whipping 


No. 1423 of 
roor. 
-November 
13th. 


Criminal Revision 


No. 1516 of 
1901. 
and, 
1902. 


Act, though lurking house-trespass or house-breaking is not punishable 
with whipping under section 2 unless committed with a view to commit 
an offence’ punishable with whipping, such as theft. Penal provisions - 
must be strictly construed. The sentence under section 457 not having 
been altered to one under section 380 on appeal, the sentence of whip- 
ping was illegal and for formal purposes must be set aside in Shan 
Byu's case as in that of Pan Zan, and I order accordingly. 


Before Mr. Fustice Fox. 
MAUNG PYO THA 2- KO MIN PYU anyp anoruer. 
Mr. Dawson—for applicant. | Messrs. Burn and Burn—for respondents. 
Debtor and creditov—Suteties—Waiver of claim against principal debtor—Dis- 
charge of suteties—Contract Act, s. 134. 

Where a plaintiff, having instituted a suit against both the principal debtor and 
his sureties, expressly waived his claim against the principal, 

Held,—that he thereby, by his own act, const about, as a necessary consequence, 
the dismissal of his suit against the principal. This brought the case within the 
following words of section 134 of the Contract Act: “ The surety is discharged by any- 
=o the creditor, the legal consequence of which is the dische rge of the principal” 


IT has been contended upon the authority of the decisions in the- 
cases of Shatk Alit v. Mahomed, |. L. R. 14 Bom., 267, and Krishto 
Kishort Chowdhrain v. Radha Romun Munshi, 1. L. R. 12 Cal, 330, 
that the Additional Judge of the Rangoon Small Cause Court was- 
wrong in holding that the second and third defendants who were 
sureties for the first defendant, were discharged by reason of the plain- 
tiff having waived his claim against the first defendant. | 

The present case, however, appears to me to be distinguishable from. 

the cases cited. 
__In neither of those cases did the plaintiff by his own act relinquish 
his claim. In the present case the plaintiff having instituted a suit, 
against both the principal and sureties axpreey waived his claim 
against the principal: he thereby, by his own act, brought about, as a 
necessary consequence, the dismissal of the suit against the principal. 
This appears to me to bring the case within the following words of sec- 
tion 134 of the Contract Act: “ The surety is discharged by any act 
of the creditor, the legal consequence of which is the discharge of the 
principal debtor.” 

The application is dismissed with costs—two gold mohurs allowed as. 
advocate’s fee. | —_ 

Before Mr. Fustice Birks. 
CROWN v. MAUNG YAN WE, 
Sentence—Imprisonment.in default of payment of fine—Gambling Act, s. 12— 
General Clauses Act, $- 25. 
On a conviction for a first offence under section 12 of the Burma Gambling Act, a. 
i of imprisonment in default of payment of fine should not search three. 
moe: 





Attefition drawn to the provisions of section 25 of the General Clauses Act (X of 
1897) and their socal clic: in relation to fines. 

THE accused in this case, Maung Yan We, is a ten-house gaung and 
has been convicted under section 12, clauses (a) and (c) of the Burma. 
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Gambling Act, I of 1 and sentenced to pay a fine of Rs. 25 and inp... =F 
default to suffer bedi 8 rigorous intpelecamnent: Section 12 of the di ano 

Gambling Act reads as follows: ‘“ Whoever, (2) being the owner or —_—_roog. 
occupier, or having the use of any housé, enclosure, room, vessel or January 
*place, opens, keeps or uses the same as a common gaming house; or 2nd, 

(4) being the owner or occupier of any house, enclosure, room, vessel or ba sy 
place, knowingly permits the same to be opened, used or kept as a 

common gaming house; or (¢) has the care or management of, or in, 

any manner assists in conducting the business of any common gaming 

house; or (d) advances or furnishes money for the purpose of gaming 

with persons frequenting any common gaming house, shall be liable} 

for a first offence to a fine not exceeding two hundréd rupees or to} 
“iiprisoiment for any term not exceeding thrée months, and for a sub-| 

sequent offence to a fine not exceeding four hundred rupees or to 
imprisonment for any term not exceeding six months.” 

It may be noted that clauses (a), (4), (¢) and (d) define the nature ; 

of the offence, while the last clause provides two penalties, z.¢., three : 

months for a first, and six months for a subsequent offence. The} 
Magistrate should have noted in his final order whether the conviction : 

was under the first or second clause of thissection. The offence in ; 

this cas¢ was committed on the 14th May 1got, and the Magistrate : 

has recorded in his judgment that it wasa firstoffence The maximum ; 

sentence of imprisonment which can be imposed for a first offence is { 

three months, and one month is more than one-fourth of three months. | 

The sentence in default must therefore be reduced to three weeks | 

rigorous imprisonment. 

Cases so constantly occur in which Magistrates go wrong in their 

sentences in default that I think it desirable to call attention to the 

change in the law effected by Act X of 1897. Sections 63 to 70 of 

the Penal Code, both inclusive, prescribe the procedure ordinarily 

applicable to sentences of fine and imprisonment. Section 5 of the 
General Clauses Act, J of 1868, provided as follows: ‘The provisions, 
“of sections 63 to 70, both inclusive, of the Indian Penal Code, and o 
“sections 386, 387 and 389 of the Code of Criminal Procedure (Act 25 
“ of 1861), shall apply to all fines imposed under the authority of any 
“ Act hereafter to be passed unless such Act contain an express provi- 
sion to the contrary.” The old Gambling Act, II] of 1807, and the 
Police Act, V of 1861, being Acts passed before Act I of 1868, were not 
affected by this provision of law. The Magistrate in this case has 
overlooked the ruling of the Special Court in Queen-Empress v. Nga 
Myaing Gyi and another, page 494, P. J., which expressly overrules 
Queen-Empress v. Nga Son Gaung and others, page 486, S, J., and 
cancels paragraph 68 of the Criminal Circulars. Section 25 of the 
General Clauses Act, X of 1897, reads as follows: ‘Sections 63 to 70 
“t of the Penal Code and the provisions of the Code of Criminal Pro- 
“cedure for the time being in force in relation to the issue and the 
“execution of warrants for the levy of fines shall apply to all fines 
‘“‘imposed under any Act, Regulation, Rule or Bye-law unless the 
“Act, Regulation, Rule or Bye-law contains an express provision ta 
“the contrary.’ ‘This section therefore applies to these provisions with 
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_Crimiual Revision Tetrospective effect and in this respect differs from section 5 of Act I 
No. 1516 of of 1868. This was pointed out by Mr. Hosking in Queen-Empress v. 
Faseu Ak Hein, 385, P. J., but appears to have been generally overlooked. 
° ana ¥ The following simple rules will prevent the frequent mistakes made at 

1902, _ present :— ? ; | 
— '. (1) Where the section under which the accused is convicted 
is punishable with fime only, section 67 Penal Code 
applies: the imprisonmentin default must be simple and 
may extend to two months for a fine not exceeding 
Rs. 50, &c., as provided in that section, provided it does 
not exceed the term the Magistrate trying the case can 

- impose under section 32 Criminal Procedure Code, 

{2) Where the section under which the Magistrate convicts 
provides a term of imprisonment in any case with a fine 
either as an additional or alternative sentence and 
the Magistrate sentences to fine only, the maximum 
imprisonment in default of fine is one-fourth of the term 

of imprisonment provided in the section. 

(3) When the section provides for imprisonment and fine or 
imprisonment as well as fine and the Magistrate sen- 
tences to imprisonment and fine and imprisonment in 
default of fine, there is a further limitation introduced 
by section 33 Criminal Procedure Code, to the impri- 
sonment in default of fine, #.¢., one-fourth of the Magis- 
trate’s own powers under section 32 Criminal Proce= 
dure Code, 

(4) The first limitation, 7.¢., one-fourth of the maximum term 
of imprisonment provided in the section, is now of uni- 
versal application unless there is an express provision 

-to the contrary, e.g., the proviso to section 37 of the 
Police Act as amended by Act VIII of 1895, the last 
clause of section 9 of the Opium Act, and the second pro- 
viso to section 250 Criminal Procedure Code, which 
postpones the imprisonment in default till the compen+ 
sation ordered is shown to be irrecoverable. 

It 1s not creditable to Magistrates that such frequent mistakes should 
be made in passing sentences in default of fine, 

Civil Second Ap- | as ae 

peal No. 161 of Before Mr. Fustice Fox. 

m90l, OUAILEY v. AH BAN SHOKE., 

F aa Messrs. Eddis, Connell and Lentaigne— Mr. ‘Fordan—for respondent. 
fos . fur appellant. | 

Suit against Public Officer—Notice—Civil Procedure Code, s. 424. — 

In a suit against an Excise Superintendent for damages for unlawful arrest, 
assault and malicious prosecution, when such arrest and prosecution purported to 
have been made and instituted by the defendant in his official capacity— ; 

Held,—that a notice as required by section 424 Civil Procedure Codé, was un- 
doubtedly.a necessary preliminary to the institution of such suit. Shahuashah 
a far v. ‘Fergusson, Il. L.R., 7 Cal., 4099, distinguished. Fogendra Nath Roy 
B uy v. Price, 1. L. R., 24 Cal., 584, followed, . 

THE substantial question in this appeal is whether the suit could be 
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instituted without the notice contemplated by section 424 of the Code Civil Second 
of Civil Procedure. "The suit was againstan Excise Superintendent Appeal 


for damages for unlawful arrest and assault, and malicjons prosecu- ee of 

‘tion, 2 | Jansaxy 
The defendant purported to have “made the arrest, and to have 7 o 

instituted the prosecution in his official capacity, consequently the case jc 


primd facie fell within the section. 


The Divisional Court, upon the authority of certain passages in 

the judgment in the case of Shahkunshah Begum v. Fergusson 

: (Official Trustee), I. L. R. 7 Cal., 499, held that notice was not a 
preliminary necessity. 


In the case of Fogendra Nath Roy Bahadur v. $. C. Price, 
I, L. R. 24 Cal., 584, it was held, and I agree, that the remarks made 
by Mr. Justice Cunningham in the case of Skahunshah Begum v. 
Fergusson must be taken in connection with the facts of that particu- 
lar case, and not as of general application, 


In my judgmenta notice as required by section 424 was undoubtedly 
anecessary preliminary in the present case, and not having been 
given, the original Court had no jurisdiction or authority to entertain 
the suit, | 


The decrees of both the Lower Courts are reversed, and the suit 
will stand dismissed with costs. The plaintiff must also pay the 
defendant’s.costs in the lower Appellate Court and in this Court. 


—s 


Before the Chief Fudge. 


LJ = ie tl 
Criminal Revision 


CROWN «. ABDUL RAMAN anp THREE OTHERS. ; No 108 of 

'  Milk—Water added to, for salo—Indian Penal Code, s. 272, an ae 
To mix water with milk for sale is no offence under section 272 of the Indian # bth. 
Penal Code in the absence of anything to shew that such milk was rendered —— 


noxious as food or drink by such admixture. 


THE District Magistrate points out that the complainant should 
have been examined before the issue of process. It seems unlikely 
that the case was taken up under section 190 (7) (c). 

As the District Magistrate further notes, no offence was committed. - 
Mixing water with milk intending to sell the compound is in itself no 
offence under section 272 Indian Penal. Code. 

There is uothing to show that the milk was rendered “ noxious as 
food or drink” by the admixture of water. 

Apparently the four accused persons should have been separately 

tried ; but the proceedings areso meagre that this point cannot be 
certainly ascertained from the record, | ) 

The convictions and sentences are set aside andthe fines will be 
refunded. 


Spectal Civil 
Second Appeal 
No. rroof 
rgor, 
January 
sth, 
1903, 
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_ . Before Mr. Fustice Fox. 
MA KYI KYI v7 MA SHWE anpd anorHer. 


Messrs. Edats, Connell and Lentuigne— | Mr. Hla Baw—for respondents (defend- 

for appellant (plaintiff). ants). 

Remedy against property given as security for debt when relief against a debtor 
personally is barved—Limitation Act, Schedule I/, Articles §7, 50, 67, 80, 120. 
It does not follow that when relief against a debtor personal'y is barred by 

limitation, remedy against property given as security for the debt is also barred, 

Where therefore certain bullocks hypothecated to the plaintiff were in the pos- 
ession of the defendants at the-time the plaintiff filed his suit and- were subse- 
squently sold under decree of the original Court— ! : 

Held—that although relief by way of a personal decree against the defendant 
was declared on appeal to be barred, the plaintiff was eutitled to the proceeds of 
sale of the bullocks. ; 

Ram Din y. Kalka Prasad, I, L.R., 7 All., 502, Min Chand v. Fagabundhu 
Ghose, 1. R. L. 22 Cal., 21, followed; Vitla Kamti vy. Kalekayra, 1. L R., rz 
Mad., 153, dissented Irom. 

THE plaintiff lent Rs. 300 to the defendants at interest on the rst . 
waning of Nayon (26th May 1896), and on that date they executed 
two bonds in her favour by which they hypothecated to her their four 
bullocks, giving to hera right to take possession of them in case the 
amounts due were not paid on demand. On the 14th November 1899 
the plaintiff sued the defendants for Rs. 7oo, alleged to be then due 
upon the bonds, after allowing for interest paid. | 

The defendants set up that the suit was barred by limitation, but 
the original Court held that it was not barred. 

The defendants appealed to the District Court, which held that 
Article 59 of the second Schedule of the Limitation Act was appli- 
cable, and remanded the case for trial upon an issue as to whether 
the alleged payment of interest had been made so as to ‘effect a new 
period for computation of limitation under section 20 of the Act, 

The original Court found that payment of interest within such time 
had been made, and gavea decree in the plaintiff’s favour. The de- 
fendants then appealed to the Divisional Court, to which, after the 
Lower Burmia Courts Act, 1900, came into force, an appeal lay, and 
that Court found. that no interest had been paid as such before the 
expiration of the period prescribedin Article 59, and that there was. 
no payment of principal recorded as required in section 20 of the 
Limitation Act. In a previous order |] have held that there is no ground: 
for differing from these conclusions. The plaintiff's advocate, haw- 
ever, contended before the Divisional] Court (and he was, under section 
sg1 Civil Procedure Code, entitled so to do), that the District Court’s 
ruling upon the period of limitation applicable was erroneous. The 
plaintiff's right to a decree ordering the defendants persenally to pay 
the amounts due upon the bond was in my judgment clearly barred: 


~ Articles 57, 59.67 and 80 of the 2nd Schedule of the Limitation Act 


would each make a suit fora personal decree beyond the period 
allowed for institution of a suit forsuch relief. The plaintiff, however, 
claimed ‘an order directing the sale of the bullocks hypothecated to 
her. It does not follow that, when relief against a debtor personally — 
is barred, remedy against property given as security for the debt 
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is also barred. See Ram Din v. Kalka Prasad, \. L. R.7- All, Special Civil 
502. The reliefs claimed in the present suit were practically the Second A 
same as those claimed ‘under somewhat similar circumstances in the No. 110 of 





cases of Min Chand Babeo v. Fagabundhu Ghose, 1. L. R. 22 gO. 
Cal., 21. In that case it was held tat although relief by way of a F poort-atd 
personal decree was barred, the suit so far as it sought to enforce "1902. . 





the plaintifi’s charge upon the property pledged fell within Article 
120 of the 2nd.Schedule to the Limitation Act. I follow that deci- 
sion rather than the decision of the Madras High Court in Vitla 
Kamti v. Kalekara, 1. L. R. 11 Mad., 153. Upon the evidence 
taken upon the remand ordered by this Court, it is clear that the 
.bullocks hypothecated to the plaintiff were still in the possession of 
the defendants at the time the suit was filed, and that they were sub- 
sequently sold under the decree of the original Court. . 


In my judgment the plaintiff was entitled to a decree ordering that 
if the defendants did not pay the amounts {Ks. 700) claimed by a 
fixed date (which should have been named), the bullocks hypothe- 
cated should be sold, and the net proceeds of sale should be paid to 
the plaintiff towards satisfaction of the amount due on the bonds 
sued upon. She was not, however, entitled to a decree ordering the 
defendants personally to pay such amounts. As the bullocks were in 
fact sold under the original Court’s decree, it foliows that in my 
judgment she was entitled to the proceeds of the sale, and if in con- 
sequence of the reversal of the original Court’s decree the defendants 
have received such proceeds, she will be entitled to recover the 
amount from them. 

l reverse the decree of the Divisional Court dismissing the suit. 
The decree of the original Court, however, is not restored in the form 
in which it was passed. 

There wil] be a decree declaring that the plaintiff was entitled to 
have such bullocks scld by the Court, and to have the net proceeds of 
the sale ‘of them paid to her towards satisfaction of Rs. 7oo due upon 
the bonds. , 

The defendants having succeeded in their contention that they’ 
were not personally liable, each party will bear his and her own costs 
in all the Courts. 


Before Mr. Fustice Fox and Mr. Fustice Birks. ! 


| , Civil Miscellaneous 
' MAUNG YE GYAN v, MA HMI awd THREE OTHERS. Appeal No, 129 of 
Messrs. Chan Toon and Das—for appellant. 190%. 
| Fanuary 
Letters of administration—Form of proceedings in cases where theve is con- 2oth, 
‘ention—Effect of grant of probate or letters—Objectors’ rights not prejudiced 1902. 





—Probate and Administration Act, s. 83, 

District Courts should follow the procedure of Chat -«1:XI of the Code of Civil 
Procedure in all applications for letters of administrati< twhich are cont 

In a proceeding the object of which is to determine whether the applicant has 
the first claim to be clothed with the right to represent the deceased, the question 
of what the estate consisted of, and whether the property which the applicant 
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alleged to be the estate did ih fact belong to the deceased at time of his death, 
and the fact that the property was in the objectors’ possession are not matters which 
should be gone into. It is not the province of the Court’ to. go into questions of 
title, and the grant of letters of administration does not in any way prejudice the 
objectors’ rights if the property really belonged to him and not to the deceased. 


The grant of probate or letters of administration only perfects the representative 
character of the grantee to the property which did in fact belong to the deceased 


_ at the time of his death, and enables the grantee to sue in a regular suit for pro- 


perty which he alleges to have belonged to the deceased at his death, although 
cihers claim it as theirs. Behary Lall Sandyal v. Fuggo Mohun Gossain, I. L.R., 
4 Cal., 1, and Nanhu Koer v. Somirun Thakuy, 8 Cal., L. R., 287, followed. 


Fox, F-—The appellant applied tothe District Court for ‘letters of 
administration to the estate of his stepmother Ma Sa Be. In a 
schedule to his petition he set out three pieces of paddy land in the 
district as the assets of the estate likely to come to his hands if letters - 
were granted to him. - 


The respondents, who are nephews and nieces of the deceased, 
entered a caveat and opposed the grant on the following grounds :— 


(1) That they. had been adopted as childrén by Ma Sa Be and 
were her only heirs. 


(2) That the applicant had alter his father’s death claimed 
his share of inheritance in the joint property from his | 
stepmother, and had received it. | 


(3) That he was not an heir of his stepmother according to 
Buddhist law. 


(4) That the applicant had lived and worked separately from 
his stepmother, and consequently had forfeited any right 
of inheritance he might have had. 


(5) That previous to her death Ma Sa Be had partitioned and 
divided all her properties amongst the objectors, and 
had no property at the time of her death. 


(6) That the paddy lands set out in the schedule to the 
, application were not the property of the deceased, 


Issues were suggested by the advocates for the parties, but appa- 
rently hone were fixed by the Court. Section 83 of the Probate and 
Administration Act provides that in any case before the District 
Judge in which there is contention, the proceedings shall take, as 
nearly as may be, the form of a suit according to the provisions of the 
Code of Civil Procedure ; consequently District: Courts should follow | 
the procedure of Chapter X] of the Code in such cases. A great part © 
of the evidence in the case was directed to the allegations set out 
undet the fifth and sixth heads above. hie. / 


The District Judge while holding that the question of title ‘te 
the property did not come in, and was not material, based his decision 
dismissing the application upon the objectors being in possession of 
the property alleged by the applicant to be the estate of Ma Sa Be, 
and upon the applicant's not having had anything to do with the 
property since his father died many years ago: 
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decided on in the proceeding. 


The applicant was claiming letters,of administration as the sole 
heir of, and entitled to, his stepmother’s property. 


If the deceased had no natural or adopted children, he, as stepson,. 


These matters were not, in my judgment, the material matters to be ¢ 


would, according to the decision in Ma Gun Bon v. Maung Po Kwe, « 


Chan Toon’s Leading Cases, 406, and P. J., U. B., 3rd quarter, 1897, 


page 1, be entitled to his stepmother’s estate, unless he had forfeited . 


his right to inheritance. 


If, however, the objectors had been, as they alleged, adopted as 
children by Ma Sa Be, they would be entitled to the estate, and the 
‘ applicant would have no right or claim to letters of administration. 


The, question of “what the estate consisted of and whether the 
property which the applicant alleged to be the estate did in fact belong 
to the deceased at the time of her death, and the fact that the pro- 
perty was in the objector's possession were not matters which should 
have been gone into in a proceeding the object of which is to deter- 
mine whether the applicant had the first claim to be clothed with the 
right to represent the deceased. In Behary Lall Sandyal vy. Fuggo 
Mohun Gossain, 1. L. R. 4 Cal., 1, followed in Nanhu Koer v. 
 Somirun Thakur, 8 Cal., L. R. (O’Kinealy’s) 287, it was held 

that it is notthe province of the Court upon a proceeding similar to 
the present one to go into questions of title, and that the grant of 
probate or of letters of administration would not oe Pegi in any way 
the ovjector’s rights if the property really belonged to him, and not 
to the deceased. 


The grant of probate or letteis of administration only perfects the 
representative character of the grantee to the property which did in 
fact belong to the deceased at the time of his death, and enables the 
grantee to sue in a regular suit for property which he alleges to have 


pecans to the deceased at his death, although others claim it as 
heirs, | 


‘Owing to issues not having been framed I think that the attention 
of the Court and of the parties was not sufficiently directed to the 
essential matters for determination in the case, and that the case 
should be remanded to the District Court to try the following issues :— 


(1) Were the objectors or any of them adopted by Ma Sa Be 
' as &ttttma children? i 
(2) If the objectors were not so adopted, did the applicant 
forfeit his right of inheritance in Ma Sa Be’s estate by 
living and working separately from her? 


The District Court will record any further evidence the parties may 
offer.on these issues, and return its findiags on them to this Court with 
the evidence taken within three months from the date of this order. 

Birks, F.—I concur. | | 
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Before the Chief Fudge. 
CROWN v. THA DUNU.. : 
Release of accused on probation of good conduct—Receiving stolen property— 
Theft—Criminal Procedure Code, s. 562—Charge and conviction in the ca 
mative, ‘ 

The offence of retaining stolen property, which is one punishable with more than 
two years’ imprisonment, is.not one of the offences to which the provisions of section | 
562 Criminal Procedure Code can be applied in the case of first offenders. 

Where an accused was charged and convicted in the alternative of offences 
under sections 379 and 411— | : J 

Held,—that section 562 could not be applied. 

THIS. case has been referred under section 438 Criminal Procedure 
Code’by the Sessions Judge, Irrawaddy. The accused was charged. 
and convicted in the alternative under sections 379 and. 411 Indian 
Penal Code, and the Magistrate applied the provisions of section 562 . 
Criminal Procedure Code. There was no distinct finding as to the 
offence committed, and, unless it was theft, section 562 would not 
apply. The offence of retaining stolen property is not one of the 
offences specified in section 562 Criminal Procedure Code, and it is” 
punishable with more than two years’ imprisonment. The Sessions 
Judge does not thinka retrial necessary, but recommends that the 
bond given under section 562 be cancelled. The bond is hereby 
cancelled as being illegal. But itseems necessary that some legal 
order should be passed on conviction, and the case will go back to the 
Magistrate for the purpose of his passing some legal sentence, It 
may of course be nominal if the Magistrate thinks such order fit. 





Before the Chief Fudge. : 
CROWN v. HODGSON anp anorHer. : 
The Government Advocate—for the Crown. 
Euvopean British subject —Power to try or to commit to a Sessions Couri not taken 

away from Magistrates—Lower Burma Courts Act, s. 8 (1) (2) and (5), 

The provisions of section 8 (z) (a) and (6) of the Lower Burma Ccurts Act, 
1900, do not mean that all commitments that are made of European British subjects 
must be madeto the Chief Court of Lower Burma, but that where under the 
Code of Criminal Procedure a commitment is madeto a High Court it is to be 
made tothe Chief Court of Lower Burma, The power to try the case or to 
commit to a Sessions Court is not taken away from Magistrates. 

The fact that an European British subject claims in Upper Burma to be tried 
by jury does not in itself form a ground lor commitment to the Chief Court. The 
commitment in the case either should not have been made at all or should have 
been made to a Court of Session, section 447(1). Incase section 451 (9) applied 
action should have been taken thereunder. 

Commitment held to be illegal and quashed. . 

APPLICATION has been made by the Government Advocate to this 
Court to quash the commitment of Major Hodgson on charges under 
sections 379, 109, 411 and 4093, Indian Penal Code, and of Mahabu Ali 
on a charge under section 379 Indian Penal Code, the commitment 
having deen made by the District Magistrate, Ménywa, Upper Burma. 
The main reason why the application is made at all, since by virtue 
of section 532 () Criminal Procedure Code, this Court could probably 
accept the commitment, is the great inconvenience likley to be caused 
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to the public service, and to persons concerned, by the holding of the ee 
trial is Rincon, But the cand on which this Court is asked to en es 
uash the commitment under section 215 are two, namely, firstly, No. 20 of 
thet under section 447 (1) itis only in tase the offence cannot, in the 1902. 
opinion of the Magistrate, be adequately punished by him that the grace 
istrate should commit at all, and secondly, that under the same ae 
‘section (7) and (2) the commitment. on the above charges could only 
egally be made tb the Court of Session. It appears from papers filed 
with the proceedings that the District Magistrate and the Sessions 
Judge thought that as the accused, Major Hodgson, a European 
British subject, claimed to be tried bya jury, there was no alternative 
but to send the case before the High Court of Lower Burma, because 
there was no provision in Upper Burma for trial by Jury. The ques- 
tion whether the offence could be adequately punished either b 
the District Magistrate or the Sessions Judge, sections 446, 447 ur, 
449, Criminal Procedure Code, was not considered and did not affect 
the order passed by the District Magistrate. As to the point of 
provision for trial by jury in Upper Burma the Government Advocate 
su s that clause II (5) of the Schedule to the Upper Burma Crimi- 
nal Justice Regulation, 1892, was in the minds of the District Magis- 
trate and of the Sessions Judge ; but in any case, whatever the effect 
of that clause in respect of persons other than European British sube 
jects may be, clause XVII of the said schedule enacts that the Code 
in its’ application to the trial of European British subjects shall not 
be affected by the provisions of the Schedule. The Code of Criminal 
Procedure governs the procedure in regard to European British sub- 
jects buth in Upper and Lower Burma. 
The difficulty or impossibility of obtaining a jury does not appear 
to have been considered and was not in the mind of the Magistrate cr 
the Sessions Judge in the consideration of the proper procedure in 
thiscase, Itis supposed that a jury could be obtained at any rate at 
Sagaing. Had there, however, been the belief that a jury could not 
be constituted, the provisions of section 451 (9) should have been 
followed. 
Chapter XXXIII contains special rules regarding European British 
subjects, and it appears that, unless there was the aforesaid difficulty 
regarding the constitution of a jury, in which case section 451 (9) 
applied, the District Magistrate should have tried the case himself, 
provided he was of opinion that he could pass an adequate sentence 
in case Of conviction. Secondly, it appears that, in case he decided to 
commit, he should have committed to the Court of Session, since the 
offences charged are not punishable with death or transportation for 
life ‘eer 447 (2)]. 
The provisions of section 8 (7) (a) and (4) of the Lower Burma 
Courts Act, 1900, do not mean that all commitments that are made of 
European British subjects must be made tothe Chief Court of Lower 
Burma, but that where under the Code a. commitment is made to a 
High Court, it is to be made to the Chief Court of Lower Burma. 
The power to commit to a Sessions Court is not taken away from 
Magistrates. For the two reasons, namely, that the Magistrate should 
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not, without forming an opinion as to whether he could adequately 
punish cr not, have committed at all, and that committal should have 
been to the Court of Session, | quash the commitment and direct the 
District Magistrate to proceed according to law. That is to say, if a- 
jury can be constituted, the District Magistrate should try the case 
himself or, if necessary, commit for trial to the Court of Session, and 
in case there is insuperable difficulty in respect of a jury, the District-- 
Magistrate shonld proceed to act under section 451 (9). Tosave 
possible further trouble it may be as weli further to remark that, in: 
case the action of the Chief Court, as High Court, under section 451 
(9) is required, it shoud be reported, inregard to the Court to which 
it is proposed to make atransfer, whether a jury can be constituted 
for a trial by-such Court. — | 


Before Mr. Fustice Fox and Mr. Fustice Birks. 
Ll TO anp anorHer v, R. M. M.S. MEYAPPA CHETTY anp Four oTuHers.. 
Messrs. Lentaigne and Hla Baw—for ‘| Messrs. Lowis, Gilesand Thornton—for 


apparent: (plaintifis). | respondents (defendants). 
and purchased from ostensible on to recover—-Proof of purchase 
: with notice. 


Where plaintiffs had, by giving | geaseeroreapage reporting to the thugyi years pre- 
viously that they had sold the land outright to the first defendant, put him in the, 
position of ostensible owner of the property, and first defendant in turn put the 
second and third defendants in the position of nstensihle owners. “. 

Held,—that plaintiffs in claiming to recover from persons who had bought from 
the ostensible owners were bound to allege that those persons bought with notice, 
actual or constructive, that the land was notthe absolute property of the ostensible: 
owners, and to fix them with knowledge of this. D 

Fox, ¥.—The plaintiffs sued to redeem a piece of paddy land upon 
payment of Rs. 440, which they alleged to be the balance due upon. 
the original sum of Rs. 2,000 lent by the first defendant. 

The first transaction with him mentioned in the plaint took place 
in the year 1251 (1890), On that occasion the plaintiffs had reported 
to the thugyi that they had soldtheland outright to the first defendant, 
and consequently the names of the owners were mutated in the 
Revenue registers. 

The plaintiffs then alleged that in 1253 (1892) they had paid oif 
the sum Originally lent, andthat the first defendant had given them 
back the plan of the land and pyatpaing made out when the original 
transaction was entered into, but that the first defendant did not 
retransfer the land back into their names because a debt owed by 
some of their relations forwhom they were sureties was still out-. 
standing. | . 

They set out various subsequent transactions with the first defend-. 
ant, and alleged that the result of them all was that only Rs. 440 
was due at the time of suit. a 

They further set out that on the 1rith March 1896 the first defend- 
ant had without their knowledge and Consent sold the land to the 
second and third defendants for Rs. 700; and that on the 18th March 
8899 the second and third defendants had sold the Jand to the fourth 
and fifth defendants for Rs. 2,500. : < 
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Although these last defendants were obviously the parties interested 
to the greatest extent in the land, for they had paid Rs. 2,500, and 


the plaintiffs sought to recover it from their possession on payment 


of Rs. 440 only, the prayer of the plaint contained no express claim 
for relief against them: it only asked that the first defendant, who was 
stated to have parted with the land four years previously, should be 
- ordered to reconvey the land upon payment of the Rs. 440 or such 
sum as should be-found due. 

No relief was claimed against the second and third defendants 
either, and it is not apparent why they were joined as parties to the 
sult, or to this appeal. The fourth and fifth defendants were originally 
not made parties to this appeal, but upon the Court pointing out that 
it could not under any circumstances give a decree for redemption un- 
less the persons in possession who claimed to hold the land as their 
absolute property were made parties, the appellants nd gro to have 
them as well as the second and third defendants added as parties. 
We have heard a lengthy argument from the appellants’ counsel 
upon the transactions between the plaintiffs and the first defendant, 
and as to what their result should be held to be. 

In my judgment these matters were and are not in point until and 
unless the plaintiffs proved that the fourth and fifth defendants bought 
the land with notice that their vendors had no title to it, or at any rate 
that the plaintiffs had a right to redeem it. 

The plaintiffs had by giving possession and by reporting to the 
thugyi years previously that they had sold the land outright to the 
first defendant, put him in the position of ostensible owner of the 
proper.y. He in turn had put the second and third defendants in the 
position of ostensible owners. Under the circumstances the plaintiffs, in 
claiming to recover from persons who had bought from the ostensible 
Owners, were bound to allege that those persons had bought with 
notice, actual or constructive, that the land was not the absolute 
Proreny of the ostensible owners, and to fix them with knowledge 
of this, : | 

No such case was alleged or made out in the present case. 

The appeal should, in my opinion, be dismissed with costs, 

Birks, $o—I concur. | 


_. Before the Chief Fudge and Mr. Fustice Birks. 
MI SAN MRA RHI o, MI THAN DA U anpd two oraers, 


Messrs. VanSomeven and Fagan—for the | Messrs, Chan Toon and Das—for the 
sppersnt (defendant). respondents (plaintiffs). 
B t Law—Inheritance—Son cf divorced wife—Filial relations—Maintenance 
by father—evival of lost rights. 

A daughter and son lived with their mother after she had been divorced from 
their fatner. There was division of property at the time of the divorce, and further 
Property was assigned to the children. At the time of divorce the daughter and 
Son were aged six and eight years. The father died when the children were eleven 
an d thirteen years of age. ey did not and could not of their own accord renew 
— Sania ke their aa Though the a took net —_ pang their 
-ducation an ped towards their support, he did not take them into his own 
household or family. . 
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Held,—that under the circumstances mentioned the son as much as the daughter 
was excluded from inheriting in the deceased father’s estate. 

The children: f separated parents are included among those children who cannot 
inherit, and no distinction is made between sons and daughters. 

The mere fact of a father helping 1o educate or maintain a son is not sufficient to 
rove rights which such son had lost in law and intention at the time of his mother’s 

orce. 
| Mi Thatk v. Mi Tu, S. J., 184; Ma Shwe Ge v. Maung San, S. J., 296; Maung 
Hmat vy. Ma Po Zon, P. J., L. B., 459; Ma Pony. Maung Po Chan, ( han Toon, 450; 
distinguished ; Maung Ba Kyu v. Ma Zan Byu, P. J., L. B., 299, dissented from, 

Birks, F.—The plaintiffs-respondents in this case, are the minor 
son and daughter of MiShwe Bon. They sue, by their mother and 
guardian, the third wife of ene San Do Aung, the late Myodk of 
Myohaung, San Kyaw U and Mi San Mra Rhi, the two children of the 
first wife Mi Go Leik Pyu, for a share in the estate of their deceased 
father. They claimed a one-third share in the properties acquired by 
the deceased during his first marriage (Schedule A), a two-thirds share 
in the property acquired during the marriage with their mother Mi 
Shwe Bon (Schedule B), and half share of the property acquired by 
deceased since his divorce from Mi Shwe Bon in 1894 (Schedule C). 
The defendants filed a written statement in which they took exception 
to several items in the three schedules annexed to the plaint, and de- 
nied that the plaintiffs were entitled to any share in the estate at all. 
The Court of First Instance has found that the property mentioned in 
Schedule A amounted to Rs. 1,650, in Schedule B to Rs. 548-9-0 and 
in Schedule C to Rs. 4,592, and that the moveable property ‘was 
Rs, 5,146. A decree was given in favour of the plaintiffs fur one-third 
share in A, two-thirds in B, and half share in C, and a half share in the 
moveable property. , ° 

Against this decision the defendants have appealed on the follow- 
ing grounds :— 

(1) That the Lower Court erred in finding that children of a 
divorced wife were entitled to share in the whole estate 
of their father by reason of his acts of kindness towards 

them after divorce. 

(2) That the Lower Court erred in law in holding that the 
children of the divorced wile are entitled to participate at 
all in their father’s estate. ) 

(3) That the Lower Court erred in law in apportioning to the 
children of the divorced wife any share of the property 
acquired either before or after the deceased’s coverture 
with the wife whom he divorced, 

(4) That the Lower Court erred in finding that the jewellery 
given to the plaintiffs on account of Mi Shwe Bon and 
the children were ¢hinfh?, and erred in not bringing their 

. value into account for the purpose of any division to which 

- they might be entitled. 2 BS 
(5) That the Lowes Court erred in holding that the piece of 
land belonging to Mi Nan Tha and mortgaged to the 
deceased in the name of San Gyaw U was ¢hzntht, and 
erred in not bringing its value into account for the pur- 

pose of any division to which they might be entitled. 
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(6) That the Lower Court erred in giving a’simple money 
, E 


decree. 

(7) That the Lower Court erred ip law inruling that the shares 
to which ‘the plaintiffs would be entitled were a one- 
third, two-thirds and a half. | 

. The following facts are either admitted or proved :— 


San Do Aung’s fist wife was Ma Go Lejk Pyu and the two defend- 
ants are the children of their marriage, She died in 1884 and he 
married Mi San Hla Pyu, who was divorced and had no issue. The 
claims of the second wife appear to have been settled. He then mar- 
ried MitShwe Bonin June 1886 and had three children, the two 
plaintiffs Mi Than Da U and San Tun Aung, and another child, since 
deceased. The plaint states he took a fourth. wife, Mi Ni, oer 
before his death in Augist 1899. It has been stated that the Myod 
had six wives altogether, but on:y four are referred to in the proceed- 
ings, It is admitted as between the parties to the present suit that 
there are no other claimants to the estate except the children of the 
first and third marriages. The deceased beganlife asa clerk, but he 
had been a Myodk on Rs. 175 for one year before the death of his 
first wife. MiShwe Bon says she lived withhim at Myohaung but 
remained at Akyab when he was transferred to Pauktaw and sub- 
sequently to Upper Burma. He was transferred to Gwa and came 
up from there on Jeave at the time of his divorce in March 1894. Mi 
Shwe Bon admits he divorced her as she could not get on well with 
his children by his first wife. She says he told her she must take go 
or 40 ticais of gold for herself and 40, 50 or 6oticals for his children 
and go. He agreed to pay her Rs. 20a month for the children, A 
divorce paper was made out, but this Mi Shwe Bon has lost. At the 
time of the divorce he seems to have had two housesin Akyab, the 
first, a pucca house, was begun at the time of his third marriage and as 
it was built on land belonging to his first wife’s parents, it is probable 
that it was built with money acquired during the first marriage. Mi 
Shwe Bon lived with the children of the first marriage in this pucca 
house when her husband was serving in stations outside Akyab, though 
she seems to have lived for a time with him at Myohaung. It is ad- 
mitted that after the divorce she lived with her father, but she says San 


‘Tun Aung remained in the pucca house for nine months and his sister . 


for two months after the divorce. I think, however, it is clear from the 
admission of U Mra U and the Lay School teacher, Hla Saw Pru, that 
the children of the third marriage resided permanently with their 
mother, ‘though they paid visits to their father both in Akyab and 
Myohaung. There seems no reason to doubt that the deceased 
did provide for the education of his children by the third marriage at 
the time of the divorce, though Mi San Mra Rhi professes ignorance 
of this. The evidence shows that‘ he sent his son to school and took 
an interest in the marriages of both the children. There is a’ con- 
siderable conflict of evidence asto whether Mi Shwe Bon took more 
than her proper share of the property at the time of the divorce. She 
brought no property to the marriage but has influential relations. She 
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is the niece of U Mra U, who was for many years Akunwun at Akyab 
and wLo has taken an active part in these proceedings on behalf of 
his nephews. Her relations were much opposed to the divorce, It 
seems probable that the deceased consented to her taking more than 
she wasentitled to onthe understanding that. her children were not to 
take anything after his death. Itseems probable that if the divorce 
deed contained provisions that the children of the divorced wife were to 
be heirs to San Do Aung after his death it would not have been mis- 
laid. According to the evidence of San Gyaw U this document has 
been suppressed by the plaintiffs’ party. .It seems clear from the 
evidence which (though noted as irrelevant) has been recorded that 
U Mra U and others put considerable pressure on the defendants to 
consent to an arbitration as tothe estate. Mi Ni, the fourth wife, 
appears as a witness for the defendants and deposes that she was 
reluctant to marry the deceased as he had another wife. Hetold her 
not to be afraid as he had divorced her and turned them out. She is 
living now with-the children of the first marriage. Whether the gold 
given to the children of the third marriage at the time of divorce was 
thinthi or not, does not seem to me material. It was clearly settled 
upon them as a provision at the time of divorce and precautions 
were taken that MiShwe Bon should not spendit. The deceased 
does not appear to have any ancestral property, though he saved a good 
deal of money and bought land in Myohaung, granted gatias to himself 
benami, and advanced money to traders, and employed his peon Hla 
Aung to assist him inall these questionable transactions. The 
evidence is conflicting as to whether the first wife Mi Go Leik Pyu 
was poor or rich. Herson says her parents were fairly well to do 
and it isadmitted they kepta shop and the site on whichthe pucca 
house was built belonged to them. 


These are the principal facts. For the plaintiffs it is contended 
that the children of a divorced wife are heirs to their father and reli- 
ance is placed on Mr. Aston’s ruling in Maung Ba Kyuv. Ma Zan 
Byu (280, Chan Toon). It is also urged that as the plaintiffs are both 
minors they would naturally live with their mother after the divorce, - 
and it would be inequitable that they should lose their inheritance in 
their father’s estate because they have not lived with him as they 
could not ‘work or plan” as held in Mi Shwe Ge’s case (47, Chan 


Toon). For the defendants it is urged that Mr. Aston’s ruling in- 


Maung Ba Kyu’s case has not been followed; that the children of a 
divorced wife are only entitled to inherit in the new family; and that 
in this case the evidence shows that Maung San Do Aung provided 
adequately for the children of his third wife by the divorce agreement 
and that the maintenance paid was due to this agreement. It has 
been urged also that the divorce was occasioned by the misconduct of © 
Mi Shwe Bon in quarrelling with the children of the first marriage 
and heglecting her husband. ) 


I think it must be held that the divorce was by mutual consent, but 
that there was an agreement at the time of the divorce which made 
adequate provision for the minors. 


a 
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The question to determine is whether, under the circumstances of 
the case, the minors are entitled to inherit in San Do Aung’s estate, 


because he evinced a certain amount of interest in their welfare after - 


the divorce, , . 


The present case can be distinguished from any of those cited 
inasmuch as there are two minor children, ason and a daughter, and 
.their divorced mother had no separate property of her own and did 
not contract a second marriage. It may be also noted that the children 
of neither family lived with their father whon he was serving in stations 
outside Akyab. 


_ The principal case which tells in the defendant’s favour is A/z 
Thatk’s case (227, Chan Toon). The principal case in favour of the 
plaintiffs is Maung Ba Kyu’s case (280, Chan Toon). It will be 
necessary to examine these two decisions to see which should be 
followed. In Mi Thazk’s.case, which was decided by Mr. Jardine, the 
right of a daughter to inherit in the estate of her natural father after 
he had divorced her mother was considered. I gather from this deci- 
sion that Mr. Jardine held— 
(1) that the rules as to inheritance contained in Chapter X of 
the Manukyé referred only to cases cf wives remain- 
ing in the house family, and that there are special provi- 
sions for dealing with the case of children of divorced 
wives ; 
(2) that in Buddhist Law children were considered as property 
as their parents had a right to sell them ; 
\3) that the parents made final arrangements at the time of 
the divorce for the custody and maintenance of the 
children ; 


(4) that in the absence of any special contract, the presump- 
tion would be that the father took the sons and the 
mother the daughters; 

(5) that the ordinary rules of the Dhammathats were con- 
stantly departed from in practice by arbitration by 
lugyis. 

This decision was reviewed among others by Mr. Aston in Maung 
Ba Kyu's case, where the interest of a minor son living with his 
divorced mother under a special arrangement made at the time of 
divorce was considered. He distinguished the case of Mi Thaik as 
not applying to a son, and noted that Mr. Jardine had not ruled that 
divorce extinguished the rights of children to inherit from their natural 
parents. Asa matter of fact he overruled that case in holding that 
the position of the children of a divorced wife was similar to that of 
the children of an atefmaya, and he quotes the following passage from 
Book 12 of the Manusyé, in support of this opinion : “ ‘i hat the !aw for 
“ partition of the property between the wife or wives and children on 
“ the death of the husband in any of these cases is all contained in the 
“Chapters on Inheritance” (page 346, Manudyé, 2nd Edition). 
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The other cases cited are Maung Hmat and othersv. Maung Po 
Zon (298, Chan Toon), Ma Sein Nyo vy. Ma Ngwe (360, Chan Toon), 
Ma Fon and others v. Maung Po Chan (450, Chan Toon). These 
cases seem all to have been decided against the claims of a grown-up 
daughter who elected to live with her mother after divorce. In Ma 
Sein Nyo’s case the learned Judicial Commissioner of Upper Burma 
held that though the plaintiff was a minor at the time of the divorce 
she was not entitled to any share of her father’s estate. Mr. Aston’s. 
decision is not referred to, nor the general clause at page 346 of the 
Manukyé, 2nd Edition, that he cites ; but the case of Aff /hatk v. Mi 
Tu is referred to with approval. Inthe case of Ma Ponard two v. 
Maung Po Chan (450,Chan Toon), Mr. White has followed this ruling 
and adopts with approval the passage quoted at page 453 of that 
work. 

I note that in Ma Sein Nyo’s case the learned Judicial Commis-. 
sioner.remarked that the appellant in the Court below had relied on 
the Atta-than-kepa and that the lower Appellate Court had held it 
to be of no authority. The actual sections quoted are not mentioned, 
but Mr. Burgess observed that there was no reason why the Afia- 
than-kepa should not be consulted and considered as one of the prin- 
cipal works on Buddhist Law. | . 


I can only find applicable to the present case two passages which 
deal with the rights of children of divorced parents as distinguished 
from parents living separately. These are sections 236 and 245, which 
read as follows :— 


 236,—Under the eleventh of the 16 heads of laws is, the law 
as to the equitable disposition of an estate in the absence of 
heirs. | 


A woman whilst pregnant separates from her husband and. 
marries another, and whilst she is living with the second. 
husband a child is born. The first husband from whom. 
the woman separated dies: the law as to whether the son. 
so born is entitled to inherit 1s-as follows :— 


If the husband from whom the woman separated left zo: 
children the son born after the separation is the 
sole heir, and he shall get all the property to which 
his father was entitled by inheritance. . If the 
natural father dies whilst living with the grand- 
parents, the son born after the separation shall not 
be entitled to his father’s share but to a grandson's 
share. If the deceased dies whilst living with one 
of his brothers or sisters, the property left by him 
shall be equally divided between the party with 
whom he lived and the son born after the separa- 

3 tion. 
245.—The law of partition between a son whose parents had 
separated after the father had paid damages, andthe 
co-heirs of the father, : | | 
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If the deceased f ather had no wife or children, but lived 
alone, let the -son take all property his father ex- 
 clusively owned and possessed. If the father had 


been living with his parents at the time of his 


death, the soncannct succeed to his father's estate, 
Ifthe deceased had been living with any of his 
co-heirs at the time ofhis death, let his property 
which ke exclusively owned and possessed be divided 
¢ into six shares and Jet the son have one share, and 
let the other five shares be given to the deceased 

father’s co-heir with whom he lived.” 
It would appear from these sections that ij is only when the natural 
father has no children and is either liviny alone or with his other rela- 
tions that his son by his divorced wife gets a share. Section 236 
of the Atra-thun-kepa is the converse of section 54 of the Manukyé, 
which details the rights of the unborn son in the estate of his_ step- 
father. The doctri:e laid down in section 236 seems analogous to that 
laid down in section 51 of the Manuzyé, which deals with the rights 
of aniliegitimate son. The JDAammathats rt cognise the tie of blood, 
but as in all ancient laws the rights of individuals as such are postponed 

to their rights as members of a family. 

The family tie issevered by divorce, and the rights of the children 
of a.divorced pair seem to depend upon the arrangements made at the 
time of the divorce as to which branch of the two!amilies they shall 
belong to. lhe children while minors are bound by the choice of 
their parents in this resp2ct, butif brought up by the mother, as is 
usually the case, they can rejoin the father’s family when they attain 
years of discretion. As held by Mr. Burgess in Ma Sein Nyo’s 
case ‘In.a country where testamentary rights have not been generally 
“recognised, and where the same man and woman frequently forms and 
“dissolves more than one matrimonial union itis a necessary conse- 
“quence that thecontinuance of the family relations intended to give 
“a right of inheritance -should be manifested by outward and visible 
‘symptoms sufficient to leave no doubt as to the true position of 
“affairs.” Applying this principle to the present case | find that 
the children of the third marriage lived permanently with their 
natural mother after her divorce from Maung San Do Aung till the 
dates of their own marriages. The children of the first marriage 
were of age at the time of the divorce, and as no quarrels between 
the children are alleged, one would have expected to find the son at 
least living with his step-sister in the pucca house. The. general 
principle is that the father takes the son and the mother the daughters 
on divorce unless aspccial arrangement was made. In this case, 
as far as the evidence goes, the two children were treated by the 
father as having the same claim to maintenance and provision. 
There is also the direct evidenceof the fourth wife that her “husband 
told herhe had turned them out. The presumption is that the father 
would have taken the children away from the mother, as he had a 
family residing in Akyab who would look afterthem, if he intended 
them to inherit. It is admitted by Mi Shwe Bon that her husband 


Cioil Regular 
Appeal 
No. 35 of 


168 LOWER BURMA RULINGS. [ VOL. 


was very angry with her and he made no attempt since his divorce to 
see her or renew friendly relations, which one would have expected 
had he considered her a suitable guardian of minor children remain- 
ing in the family and haying an equal claim with his other children to 
share in his estate. "For these*reasons I would allow the appeal ani 
dismiss the:suit with costs throughout. 

Copleston, C. fF —I have read the judgment of my learned colleague 
and agree with him in the conclusion arrived at. I will briefly remark ° 
on the decisions of the learned Judicial Commissioners which have 
been referred to by the learned Counsel engaged in arguing this ap- 
peal. It does not follow from the case of p> eg Shwe Lin vy. Mt 
Nyein Byu (P. J., L. B., 175) that the affairs of the children of persons 
divorcing and remarrying are to be presumed to be settled at the time 
of divorce or remarriage. The decision merely affirms that in the 
absence of special circumstances there is in the case described a pre-. 
sumption that the affairs as regards shares of husband and wife in 
jointly acquired property are settled at the time of -divorce. This 
decision does not help us in the present case, where it is the question 
whether a son and daughter of a divorced wife can claim a share in 
the property retained or acquired by their father and his other wives. 

In Mi Thatk y. Mi Tu (S.J., 184) Mr. Jardine held that under the 
circumstances set out a daughter of a woman divorced by mutual con- 
sent from her husband, the daughter living with her mother, was not 
entitled toa share in the joint property of the father and his second 
wife. In the case before us the daughter and son lived with the 
mother Mi Shwe Bon after the divorce and until their father’s 
death. At the time of divorce, in 1894, they were aged six and eight 
years, and the father diedin 1899, when the children were there- 
fore eleven and thirteen years of age. They did not and could not 
of their own accord renew filial relations with their father Maung 
San Do Aung, though itis true the father took an active interest 
in their maintenance and education, Nor did their father take them 
into his own household or family. Unless’‘the case of a son can be 
distinguished from that of a daughter this decision in the case of Mi. 
Thatk v. Mi Tu would seem to exclude the present claimants from the 
shares they claim. 


In Ma Shwe Ge vy. Maung Lan and one (S. J., 296), Mr. Ward 
held that the children of a divorced wife could not claim a share in 
the property wee pss after divorce and during a subsequent marriage 
unless they had continued to work and plan with their father after 
their mother’s divorce. This ruling is not applicable to children who 
cannot work and plaa. In the case of Maung Hmat and others v. 
Ma Po Zon. (P.J., L. B., 469) the decision proceeded on similar 
grounds and the daughter was held to be excluded from a right to 
share in the property acquired during her father’s marriage with his 
first wife and also from property acquired by her father and his other 
children after her own mother’s divorce. The latest decision cited on 
the subject is oné of the Judicial Commissioner, Upper Burma, Ig 
Pon and others vy. Maung Po Chan and others (Chan Toon, page 
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450). Mr. Thirkell White held that daughters living with their di- 
vorced mother and not maintaining filial relations with their father 
were not entitled to share in his estate when there has been divi- 


sion of property at the time of divorce. The decision as set out in the © 


last paragraph of the judgment is guarded ; but the learned Judge re- 
marks that the intention of the law seems to be that on divorce separate 
households should be constituted and that the members of each house- 
. hold should not retain the right of sharing in the estate of the other. 
In the present case I see no reason to doubt that there was a 
division of property between Mi Shwe Bon and Maung San Do Aung 
at the time of the divorce ; and, further, it appears that property was 
assigned to the children. The deed of divorce is not forthcoming, kut 
the trahsaction seems to have been zntended at any rate to be a final 
settlement of claims of Mi Shwe Bon and her children. Such inten- 
tion might not necessarily operate to exclude from a right in their 
father’s estate, but i must be taken into account. . Then, as to the 
maintenance of filial relations, the children lived with their mother, 
They did visit their father, and he helped both to support and edu- 
cate them, but they never rejoined his family, and | do not think. it 
can be said that filial relations were either maintained or renewed. 
For these’ reasons and for reasons given in the rulings above cited I 
am of opinion that the daughter at any rate is excluded from the 
rights she claims. The further question is whether the son occupies 
a different position. I can see no sufficient reason for holding that he 
does. It is true that at the time of divorce the father usually takes 
the sons and the mother the daughters, and that in that case the 
sons of a divorced wife would share in the deceased father’s estate; 
but it does not follow that when a son remains with the mother he re- 
tains the rights he would have had had he continued in his father’s 
household or family. Mr. Aston, in the case of Maung Ba Kyu v. 
Ma Zan Byu (P.J., L. B., 299), came to the conclusion that, jn spite 
of a divorce by mutual consent with equal division of joint property 
and in spite of the fact that the son, a minor, lived with his mother, the 
‘son was not divested of his right to share in his father's estate, This 
decision appears to have been come to partly on the ground of the 
child being a son, and partly by following the law applicable to the 
rights of children of successive wives to share in the estate of their 
deceased father. In this latter case it does not matter whether the 
child is ason ora daughter, and I am unable to agree that the law 
applicable to children of successive undivorced wives is a safe guide 
in the case of children of divorced parents. At the end of Book X of 
the Manukyé Dhammathats the children of separated parents are 
included among those children who cannot inherit, and no distinc- 
tion is made between sons and daughters. .The son, San Tun Aung, 
before his father’s death was quite old enough to have been taken 
from his mother’s into his father’s family, if his father intended him to 
become again part of his own family; but he did not rejoin his father. 
Nor can I agree that the fact of his father helping to educate or main- 
tain him is sufficient to revive rights which he had lost, asI believe was 
the case in law and intention, at the time of his mother’s divorce 
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assumed to be by mutual consent when he received a considerable - 
amount of property, against the waste of which by his mother precau- 
tions v-ere taken. 

The son is, in my opinion, as much excluded under the circumstances 
as the daughter. * : ; . 

I am therefore of opinion that the decree of the District Judge 
should be reversed and the claim of the plaintiffs be dismissed with . 
costs. ie 





Before Mr. Fustice Fox and Mr. Fustice Birks. 
ABDUL MAJID », K. P. M. VELLIAN CHETTY. 


Messrs. Lowis, Giles and Thornton—for | Messrs. Agabeg and Maung Kin— 
appellant (defendant). for respondent (plaintiff). 
Contract Act, ss. 62, 63—Novation— Release. . 

Plaintiff sued for the balance due by the defendants on promissory notes. He 
admitted that by an agreement subsequent to the promissory notes he had agreed 
to release the first defendant on his paying half the amount due on the notes, but 
as the first defendant had not paid the half in full, he clyimed to be entitied to sue 
both defendants for the full amount due upon the original notes. 

The document executed by the plaintiff'was in fact an absolute release of the 
first defendant from all liability on the promissory notes. 

Held,—(1) that the release could not be treated asa mere agreemert to release 
upon full payment of half the amount due on the notes; (2) that the plaintiff had 
nu right of suit against the first defendant on the promissory nutes. Manohur 
Koyal v. Thatur Das Naskar,|, L. R. 15 Cal., 319, distinguished. 

Fox, ¥.—The plaintiff alleged that Rs. 11,4(8 bad been due to him 
as the unaccounted for balance of advances made by him to the two 
defendants as his paddy-purshasing agents upon Io promissory notes 
for sums amounting to Rs. 23,550. 

He further alleged that the first defendant had by a written agree- 
ment agreed to pay him one-half of the above balance, hamely, 
Rs. 5,734, provided no further claim was made against him by the 
plaintiff, but that of this defendant had only paid Rs, 3,000, and 
consequently he claimed that as this defendant had not fulfilled this 
agreement he was entitled to sue him for the amount due upon the 
original promissory notes, less the Rs, 3,000, paid under the agree- 
ment, 

The first defendant, who is the only appellant in this case, alleged 
that the defendants had claims against the plaintiffs for the expenses 
incurred by them as purchasing agents, and also on account of their 
having been stopped purchasing the full amount of paddy which the 
parties interested had contemplated, and that there had been a settle- 
ment of account and agreement under which the plaintiff had released 
him from all liability in respect of the advances made upon his 

paying Rs. 2,000, in cash, and giving a promissory note for Rs, 1,000. 
The District Court treated the case, so far as the first defendant was 
involved, as one in which the principle upon which the case of Mano- 
hur Koyal vy. Thakur Das Naskar, |. L. R. 15 Cal. 319, was 
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| decided, applied, In that case the plaintiff sued to recover Rs. 1,173, Civil Regulas 
_as being due upon a bond: It was fourd asa fact that after the due Appeal No. go of 


date of the bond an arrangement had been come tu between theeplaintiff, 
and the defendant by which the plaintiff agreed to accept in satisfac- 


tion of ‘what was due to him at the time of the arrangement Rs. 400 


in cash, and a fresh bond for Rs. 701, payable by instalments; and 
it was further found that the plaintiff never intended to, or agreed to, 
accept the naked promise of the defendan! to pay Rs. 400, and to 
give the bond fér Rs.701. The defendant did not pay tlie R-. 400, or 
give the bond, but pleaded that there had been a novation of the 
original contract by reason of the subsrquent agreemen’, and that the 
suit being based on the original contract could not be maintained, 
and he relied on the provisions of sect'ons 62 and 63 of the Contract 
Act in sup;-ort of ins contention. It was held, however, that neither 
séction had any bearing on the case, and that upon breach by the de- 


fendant of the terms which he had made, and upon the non-performance - 
-by him of the terms of the satisfaction which he had promised to give, 


the parti-s were relegated to their rights and liabilities under the 
original contract, and that consequently the plaintiff was entitled to the 
relief he claimed. 

In the present case, however, the subsequent document which the 
plaintiff «xecuted is not a mere agreement containing a promise on 
the ,first defendant’s part to pay half the amount due to the- plaintiff 
upon the origina! contracts or aera! notes: it’ is an absolute 
release of the first dcf-ndant from all liability on those notes. Cinse- 
quently the plaintiff can have no right after the execution of such a 
document to sue the first defendant upon the promissory notes, 

Counsel for the respondent has asked us to treat the document as. 
an agreement on the first defendant's part to pay Rs. 5,734, and has 
urged that his client must have understood that he was entering into. 
an agreement, and that the first defendant must have fraudulently 
induced his client to sign the docurment upon the promise to pay the 
Rs. 5,734. Nocase of fraud or mistake is set forth in the pleadings, 
nor in the evidence, nor was any such case put in issue. No doubt 
it is common ground that only Rs. 3,000 was paid by the first defend- 
ant, whereas by the document the plaintiff acknowledges to have 
received Rs. 5,734 from him. The first defendant’s explanation of 
this is that the plaintiff really released him for a payment of Rs, 2,000 
in cash and a promissory note for Rs. 1,000, but as he wanted to. 
hold the other defendant liable for the other Rs. 5,734 the plaintiff 
himself had the statement as to having received Rs. 5,734 from the 
first defendant entered in the document in order that the second defend~. 
ant Should not know that the first defendant had been released for a. 
smaller sum than he was held.liable for. It is unnecessary to go into 
the question as to whether the first defendant's allegations as to the. 
terms of settlement with him are true or not. 

_ The terms of the document must govern the decision of the case as 
ainst the first defendant. In Ashgar Ali y. Delroos Banoo Begum, 
I, L. R. 3 Cal; 324, their Lordships of the Privy Council say: 
‘- Undoubtedly if a person of competent capacity signs a deed, it is to. 
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“ be presumed that he understood the instrument to which he has 
“affixed his name,” No case of fraud or mistake in connection with 
the document having been even alleged, the plaintiff must be held 
bound by it. 

In my judgment-this appeal must be allowed, and the District 
Court’s decree against the first defendant Abdul Majid must be set 
aside, and the suit against him dismissed with costs. He is also 
entitled to his costs cf this appeal. 

The second defendant not having appealed, the District Court’s 
decree against him remains unaffected. 

Birks, F—I concur. 

Before the Chief Fudze. 
CROWN »v. PYA GYIL. 

Kazsawye—Fermented liquor defined—- Excise Act, Burmese translation, s. 51. 

Kazawye, a generic term for fermented liquor, has not been declared * to 
be included in the term “fermented liquor’’ as defined in section 3 (hk) of the 
Excise Act. In convictions under that Act for the illegal possession of fermented 
liquor it is necessary to prove that the fermented liquor is one of those within the 
meaning of the term as used In the Act, 

THE District Magistrate has submitted a report which purports to 
give the reason of the Magistrate who tried the case for convicting 
Nga Pya Gyi of possession of azawye and sentencing him to a 
fine of Rs. 50, under section 51 of the Excise Act: “ Magistrate 
Maung Pa present. He produces section 51, Excise Act, Burmese 
edition, Burma Excise Manual, page 243, last edition. ‘ Kazawye’ 
is therein mentioned at the end of the first and commencement of the 
second line.” The Magistrate relies on the use, in section 51 of the 
Burmese translation of the Act, of the term 4azawye, which is be- 
lieved to be a correct translation of the words “fermented liquor,” 
though not of the word “liquor” (section 51). It seems that the 
Magistrate is unaware of the fact that the term “ fermented liquor, ” 
in section 30, to which section 51 refers back, is defined in section 
3 (4) and that there is in force a notification under that clause, namely, 
Notification No. 36, dated 14th August 1895, in: which certain kinds 
of fermented liquors, Aaung, seinye, hlawza, seye and tart are de- 
clared to be included in the term “fermented liquor,” Kazawye is 
not included. If it were, the effect would, apparently, be to declare 
all fermented liquors to be “fermented liquor” for the purposes of 


the Act. : 


At the time I made the reference I expected that the Magistrate 
would report that the Aazawye, or fermented liquor, in the case be- 
fore me was included in seye or one of the other liquors mentioned in 
the notification above cited. Since he, in the presence of thé Dis- 
trict Magistrate, has not done so, and as the District Magistrate adds 
no remarks on the subject, ] must conclude that the £azawve in 
question was not one of those fermented liquors the possession of 
which im excess of a certain quantity is forbidden. Of course it is for 
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*Jt has now been so declared by Financial Department Notification No. 27, 


dated 2oth May 1903. 
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the prosecution to prove that the liquor is “ fermented liquor.” Many Cyjminal Revision- 
cases have come before me in which convictions were had¢for the, No. 1337 of 





possession of sazawye, a generic term for fermented liquor, and I oe 
lave referred this case for report aad have dealt with it at some Beery ; 
length not for any special peculiarity in the case, but mainly because tee 
it seems necessary to point out the need for proving that the ferment- 
- ed liquor in respect of which they convict under the Excise Act is one 
of those within the meaning of the term as used in the Act, . 
The conviction and sentence in this case areset aside and the fine 
must be refunded. 
| Before Mr. Fustice Fox. : nia \ gvistow 
TAN SEIN alias MAUNG SAING 2. CROWN. No. 1788 of 
te Mr. fordan-—tor applicant. re ci 
Arvrest—Restvaint—Handcuffs, Abuse of the use of—Bailable offence—Resistance roth, 
= unlawful force—Indian Penal Code, s. 224—Crviminal Procedure Code, ‘ss. 1902, 
46, 50, 


——S 


It is by no means necessary that a police officer should in arresting an accused 
person immediately proceed to put handcuffs on him, or to tie him with cord or 
chain. Such articles are used as means of restraint, and their use can only be 
justified under the provisions of sub-section 2 of section 46 of the Criminal Pro- 


cedure Code, or under the general provisions contained in section 50 of the same 
e. 


When the offence against an accused is a bailable offence, the police have no 
authority to attempt to put handcuffs on him in the first instance, and would onl 
be justifed in using them if for some special reason there had been reasonable 
grounds for believing that he, after a proper arrest, would attempt to escape and 
was likely to do so, or he could not be got to go to the police-station except by such 
amongst other means. 


Trivial resistance to unlawful force on the part of an arresting officer dces not 


constitute an offence under section 224 Indian Penal Code. The law regarding 
arrest and restraint of persons distinguished. 


It is highly important that Magistrates should check any abuse by police 
officers of their powers and should insist on the plain provisions of the law being 
carried out. It is obvious that the abuse of the use of handcufls may be made the 
means of very great oppression by unscrupulous officers. 

ON the 1st October 1901 a postal peon complained at a police- 
station that the applicant in this case, who is a Chinese shopkeeper 
in Payagyi village, had assaulted him in the execution of his duties. 
The applicant was tried on a charge of an offence punishable under 
section 353 of the Indian Penal Code and was acquitted in November. 

On the 17th October the Police Sergeant who went to arrest the 
applicant on the above charge reported that the applicant had resisted 
being arrested, and made a charge against him of an offence punish- 
able under section 224 of the Indian Penal Code. 

He was tried on this latter charge in December, and on being found 
guilty was sentenced to one month’s rigorous imprisonment on the 
17th December. The Magistrate found that the applicant had not 
come to the Sergeant when first called, and that when he suosequently 

' did come he promptly proceeded: to question the Sergeant’s authority 
to arrest him, and refused to allow himself to be arrested, and that he 
then rose and, when the Sergeant tried to catch him, he closed his 


ily 
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‘Criminal Revision fists and struggled, and it was only when the ywathugyz came to help 
No, 1788 of — that he gave in and allowed himself to be handcuffed. 

TQOK. The Magistrate does not appear to have clearly appreciated what 

February constitutes an arrest,.and he appears to have thought that the Ser- 


one geant was justified in at once handcuffing the applicant. The ques- 
sated tioning of the authority of the Sergeant was not an offence, nor was 


the applicant’s saying that he woul: not allow himself to be arrested... 
What resistance there was, and it was trivial, was to his being hand- 
cuffed. The Sergeant had authority to arrest the applicant for the 
offence charged, but his action shows that he considered handeuffing 
- an accus.d the only way of ma'ing an arrest. 
_ This erroneous impression may be prevalent amongst the subordin- 
ate policr, and the frequency of complaints by arrested persons 
regarding the indignity forced on them in being handcuffed, and 
taken through towns and villages under such conditions, and sometimes 
und.r «ven worse conditions, seems to me to render it desirable to 
call attention to the Jaw regarding arrest and confinement of persons 
arr.sted. Section 46 of the Code of Criminal Procedures enacts that 

(1) in making an arrest, the police officer or other persons making 

* the same.shall ac:ually touch or confine the body of the p: rson to be 

arrested, unless there be a submi-sion to the custody by word or 

“action; (2) if such person forcibly resists the endeavour to arrest 

‘him or attempts to evade the arrest, such police officer may use all 

means necessary to affect the arrest.” 
_ From these provisions it is apparent that all that is necessary to 
constitute an arrest is that the arresting officer shall touch the body 
of the person to be arrested, and that even the touching of the ody 
fis not necessary when the person to be arrested subm:ts to the arrest- 
ing officer’s custody by word or action. The provisions imply that 
}the arresting officer should intimate to the person he intends to arrest 
ithat he is about to do so, and if he touches him, that he does so in 
; pursuance Of his intention. In the case of persons charged with 
jminor offences and even in some cases of persons charged with grave. 
i offences an opportunity should be given to the person to be arrested 
of “submitting to the custody by word or action.” 

After an arrest has been « flected in either of the above ways, that is ¢ 
to say, either by the accused having submitted to the custo.y of the 
arresting officer, or by that officer having touched him-in the process} 
of making the arrest, the accused is thereafter in the arresting othcer's! 
custody even if that officer does not actually hold or confine him, and; 
if the accused intentionally escapes or attempts to éscape from that} 
officer's custody, or from any other officer’s custody before he is duly: 
released, he commits an offence punishable under section 224 of the: 
Indian Penal Code. ee 

From the above it will be seen that it is by no means necessary 
. that a police officer should in arresting an accused immediately pro- 

ceed to put handcuffs on him, or to tie him with cord or chain. 

Such articles are used as means of restraint, and the use of them 
can only be justified under the provisions of sub-section 2 of section 

46 above quoted, or under the following general provision contained 
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. in section 5o of the same Code, namely :—" The person arrested shall Criminal Revision 
“not be subjected to more restraint than is necessary to prevent his No, 1788 of 
" escape,” | , pitts 

«lhe Executive Government has framed .or,sanctioned rules regard- Sra : 
ing the use of handcuffs for the guidance of police officers, They are 1902. 
of course subject to the general provision of the law contained in the one 

-section last quoted, and possibly under some circumstances a’ plea by 
an atresting officer that he had followed those rules would not be held 
to be justification for haying infringed the provisions of section 50 of 
the Code of Criminal Procedure, but no doubt in the vast majority of 
cases these rules may be safely acted upon. 


Those rules are as follows :— 


“897. (1) No person arrested by a police officer on a charge of 
having committed a bailable offence should be handcuffed 
unless for some special reason it is believed that he is likely 
to escape. ; 

(2) No person arrested by a police officer on a charge 
of having committed a non-bailable offence should be hand- 
cuffed if from his known antecedents, his respectable posi- 
tion in life and settled occupation, it is improbable that he 
will attempt to escape or offer violence : | 

Provided that handcuffs should always be used in the following » 
cases, unless the person to be handcuficd may be exempted under 
Rule (3) :— 

(1) In the case of any person accused of-— 

(a) offences relating to coin, sections 231 to 254, Indian 

~ Penal Code; 

(4) murder and culpable homicide, sections 302 to 304, 

Indian Fenal Code; 

(c) attempt to commit murder and culpable homicide 

sections 307 and 308, Indian Penal Code; 

(7) robbery, section 392, Indian Penal Code ; 

(eg) dacvity, section 395, Indian Penal Code ; 

(7) any other offence classed as a “violent crime” 
{parasraph.£48) j Mir lect: Pa irae il eee 

(g) any mincr offence against pruperty, if he has been 
previously convicted of any offence against property 
or has been ordered to find security for good 
behaviour. 


_ (2) In the case of any person who has been arrested under 
section 55, clause (c), Criminal Procedure Code, as being 
an habitual robber, house-breaker, thief, or receiver of 
stolen property, or under clause (2) or clause (4) of the 
Same section as lurking with a view to committing a 
cognizable offence, as being without ostensible means. of 
subsistence, or as unable to give a satisfactory account of 
himself, if such person has been previously convicted of 
any offence against property. 


Criminal Revision 


- 


No. 1788 of 


February 
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(3) No person shall be handcuffed who by reason of age, sex, 
or infirmity can be easily and securely kept in custody 

it without handcuffs, 

(4) Handcuffs, when they may be legitimately imposed under 
these rules, should be put on as soon as possible after the 
arrest is made, and not be removed until the person 
arrested has been placed ina secure lock-up. Before the 
prisoner is taken out from the lock-up the handcuffs should 
be put on again and not be taken off until he is once more 
in a safe place of confinement, or until a Magistrate orders 

their removal.” Sa aE nee 

‘In the present casé the offence charged against the applicant was a 
bailable offence, consequently according to Rule (1) the Sergeant had 
no authority to attempt to put handcuffs on the applicant in the first 
instance, and he would only have heen justified in using them if for 
some special reason there had been reasonable grounds for believin 
that the applicant after a proper arrest would attempt to escape an 
was likely to doso, or if he could not get him to go to the police- 
station except by such amongst other means, There could have been 
no grounds for such belief under the circumstances detailed in the 
evidence, 

If the Sergeant had done his duty he should have merely touched 
the applicant, informing him at the same time that he arrested him for 
the offence charged against him and that he must accompany him to 
the police-station, where he would be released upon his giving bail, or 
if the Sergeant was himself in charge of the police-station, he should 
have at once released the applicant under section 496 of the Code of. 
Criminal Procedure upon his giving bail, ashe offered to do, on the 
spot. | | 
I hold that under the circumstances disclosed by the evidence the 
applicant did not offer any resistance or obstruction to the lawful 
apprehension of himself, | | 

What he offered trivial resistance to was unlawful force upon the 
part of the arresting officer, and by doing that he did not commit an 
offence under section 224 of Indian Penal Code. I therefore reverse 
the conviction and find the accused not guilty of the offence charged 
against him, and his bail bond will be cancelled. 

Even if what the accused actually did had constituted an offence, 
the punishment awarded by the Magistrate would have been grossly 
excessive. | 

No person of ordinary sense and temper would have taken notice of 
or. umbrage at the appiicant’s method of expressing his annoyance at 
the highly incenvenient results to him of a charge being made against 
him, which, judging from the result of the trial on that charge, was 
unfounded, 

I have entered somewhat fully into the law regarding arrest and 
restraint of accused persons, because it appears to me highly import- 
ant, that Magistrates should check any abuse by police officers of their 
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owers, and that they should insist upon the plain provisions of the Criminal Revision 


w being carried out, . : . ae eile 
Although in this case the Sergeant’s action appears to have been Fibruasy 
due to mere pique at his authority being-questioned, it is obvious that _ roth, 
the abuse of the use of handcuffs may be made the means of very 1902, 
great oppression by unscrupulous officers, and consequently any such == 
abuse calls for condemnation and action by the Magistracy, 
Before Mr. Fustice Fox and Mr. Fustice Birks. sc Bioeth onseus 
\pplicarion 
_. MA ME GALE 2, MASA YI. No. 8 of 
Messrs Lowis, Giles and Thornton—for ap- Messrs. Chan Toon and Das—for , 4908. 
plicant. respondent. m ebruary 23th, 


Privy Council appeals—Security for costs, Form of—Immoveable property, 
Movietone of—Time taken in testing value—Limitation —Civil vane 
dure Code, s, 602 (a) . 

Securit, for costsin appealto the Privy Council may be given in the form of 
mortgage-bonds of immoveable property; but parties must take the risk of not 
being within time if in consrquence of the time taken in testing the value of the 
security it is not accepted within the time ailowed for giving security, 

No security of immoveable property should be accepted except a first mortgage 
by registered deed of freehold or absolutely held property In every case the 
value of the property should exceed by at least one-third, or if consisting of build- 
ings, by at least one-half the amount of security required. 

IN the ahsence of any rules made by this Court specifying in what 
form security for costs under section 602 (a) of the Code of Civil Pro- 
cedure must be given in this Court, we think that any form accepted 
. by the High Courts in India should be accepted in this Court. 


The rules of the Calcutta and Bombay High Courts admit of security 
being given in the form of mortgage bunds of immeveable property, 
but at the same time provide a procedure for testing the worth of such 
security. Wethink that such procedure should be followed in this 
- Court. 

It is the duty of the would-be appellant to tender security. If the 
applicant in this case tender: security in the form of a moitgaze bond, 
notice of such tender will be. given to the respondent's advocate. 
Obviously the title-deeds of the property should be tendered with the 
mortgage bond. Ifthe property is situate in Ra:.goon, the question of 
the value of the property can be gone mto here. If, however, the pro- 
perty is situate in any district outside of Rangoon, the mortgage bond 
and title-deeds will be sent tothe District Court of the district in 
which the property is situate for report upon the value. In such 
Court the parties should be given an opportunity of being heard upon 
the question of the value in case it should be disputed. 

Upon receipt of the report the matter should, after notice to the 
parties’ advocates, be laid before the Bench of this Court for derision © 
as to whether the security offered should be accepted. 

If parties offer security in the form of immoveable property, they 
must, we think, take the risk of not being within time, if in consequence _ 
| 12 


4 
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1902, of the time taken in testing the value of the security it is not accepted 
— within the time allowed for giving security. 
Ma Me Gate We do not think that any security of immoveable property except 
Ma cy y1. @ first mortgage by registered deed of freehold or absolutely held 
‘—— .__ property should be accepted, and that in every case the value of the 
‘property should exceed by at least one-third, or if consisting of build- 
ings by at least one half, the amount of security required. 


* 


vapcnce areias Before Mr. Fushce Birks. 


No. 189 of CROWN vo. SHWE PE anD Nive OTHERS. 
1902. Commorgaming-house, Owner of, present for P pega gaming—Double con- 
March viction—Burma Gambling Act, ss. 11, 12. 
4th, The owner ofacommon gaming house who was present for the purpose of . 


gaming, and taking asmall commi-sion, es 
Held —not liable to a conviction urder section 11 as well as under.section 12 
of the Burma Gambling Act, 1899. Qucen-Empressv. Aw Waand Zan-Win, 1 
L. B. R., 53, followed. i , # “3 
THE first accused Nga Pe in this case has beet, found giuilty of 
having gambled, and a’so of having acted as a“ daing,” and with 
having ae committed offences under sections 11 and, 12 of the 
Burma Gambling Act. He has been sentenced to pay a fine of Rs. 5 
with seven days’ rigorous imprisonment in’ default of fine under each 
section. Now under section 11 of the Act “ actual playing” is put 
on the same ground“as “ beifig. present for the purpose of gaming,” 
and seems included:in the more serious offence provided for in section 
12 (¢). Nga Pein this case was the house Owner and received a com- 
mission of one-tenth of a pice. He was “present for the purpose of 
aming and merely took:this commission as he was the house owner. 
The double conviction is, I think, illegal for the reasons stated by the 
Full Bench in Queen-Empress v. Aw Wa and Tan Win, 1 L.. B. R., 
. The conviction under section 11 is set aside and the fine of Rs. 5 
will be refunded. | ~ 


Before Mr. Justice Fox and Mr. Justice Birks. 
MAUNG PO ano anorHer », MAUNG KYA ZAING, 


ae Mises antes Chan Toon and Das—for the appel- | Agabeg and Maung Kin—for the re- 
ee ; os 148 lants., spondent. 
ion Letters of Administration—Objector asking for letters himself—Practice—Proce- 
arst, dure—Probate and Administration Act, s.64g—Court Fees Act, s. 19 (1). 
1902. When a caveator files a petition objecting to the grant of letters of administration 
+ and concluding with a prayer that letters may be granted to him, this does not 


constitute a sufficient application for letters within the meaning of section 64 of the 
Probate and Administration Act. - 

No order entitling a petitioner to letters ought to be made until the petitioner 
has filed in Court 2 valuativn of the property in the form set forth in the third 
Schedule of the Court Fees Act, and the Court is satished that the fee mentioned 
in the first Schedule has been paid on such valuation, 

When an objector asks for letters himse!f he should be required to put in a peti- 
tion setting out the facts required in section 64 of the Probate and Administraticn 
Act, together with a proper valuation of the estate, 


Birks, $—The appellants in this case, Maung Po and Mi Shwe 
Lun, are two of the objectors to the grant of letters of administration 
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to Maung Kya Zaing, who applied for letters of administration as the 


father and guardian of Mi Mya Sin. It appears from the judgrfient of . 


the District Judge of Merguithat there were three applications for 
I¢tters: (1) by Maung Kya Zaing on beh@lf of the adopted daughter of 
Ma Win Tha, deceased, whose estate is the subject of these proceed- 
ings ; (2) by Maung Sein Han on behalf of Mi Hla U, who is said to 
. be adopted ; and (3) by Mi Shwe Lun on behalf of Mi Bu Lén, also 
said to have been adopted by Ma Win Tha. It is admitted that Maung 
Po, Ma Mya Sin and Ma Hla U Me are the nearest blood reiations to 
Ma Win TI 
deceased. Ma Bu Lén is a complete outsider. Her mother and guar- 
dian, Mi Shwe Lun, has died since the appeal was filed, and Maung 
Sein Han, the step-father and guardian of Ma Hla U Me, has not 
appealed. Maung Po, the surviving appellant, did not himself apply 
for letters of administration. There are altogether four proceedings 
sent up. Incase No. 4, Maung Kya Zaing filed his application for 
letters of administration and on the same day filed an application No. 5 
for the Court to appoint an administrator pendente lite under section 
34, alleging that Maung Po, the present appellant, had stolen the keys 
and was spending ashe likes. In that case Manne Po filed an appli- 
cation objecting to this application and his petition concludes witha 
statement that he is of age and wishes to administer, but his final 
prayer is merely that the application be dismissed. On the 27th March 
the District Judge appointed the bailiff as administrator pendente Jite 
and remarked that Maung Po’s objections were not seriously urged. - 
$Mr. Chan Toon contends that this objection constitutes an applica- 
tidn for letters'‘of administration, but Maung Po does not appear to 
have filed any other petition, though he was examined as an objector 
in case No.4. Orders were passed in case No. 4, though the other 
applicants were examined in cases Nos.6 and. It is rather confus- 
ing to have the proceedings in connection with a single estate split up 
inthisway. Itisclear that the District Judge did not consider 
Maung Po an applicant for letters of administration at all and indeed 
records in his judgment'that he did not apply, The District. Judge 
seems to have ‘considered the different claims and held Maung Kya 
Zaing the most fit person to administer. We are asked to set aside 
this decision on the ground that Maung Po has now attained his 
majority and is admittedly anadopted son living with his adopted 
mother at the time of her death. | see in his evidence that he admits 
Ma Win Tha enjoined him to live with his step-father and that he dis- 
obeyed her. The evidence seems to warrant the conclusion at which 
the District Judge arrived that it was necessary to appoint some one 
to look after the property tendente lite. On the merits we think there 
isno ground for interference. A question was raised during the 
hearing of this appeal which réquires consideration. Mr, Chan Toon 
contends that when a caveator files a petition objecting to the grant 
of letters and concluding with a prayer that letters may be granted to 
him, this constitutes a suffici-nt application for letters within the 
meaning of section 64 of the Act. In this opinion we do not concur. 


ha, being descended from Ma Yék, who was a cousin of the 


1902, 
Mauxe Po 
v. , 
Maunc Kya 

Zainc. 
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2902. It may have been the practice in District Courts to grant letters of 
Maune Po 24mumistration to objectors who asked for grants to themselves in pre- 
ee ference to the cla:mant, but in view of the provisions of section 19 (I) 
Mauxe Kya of the Court Fees Act, as amended by Act XI of 1899, it seems clear 

ZAING. that no order ensitling a petitioner to letters should be made until the 
— asrgeads has fik‘d in Court a valuation of the property in the form set 
orth in the ard Schedule anc the Court is satisfied that the fee men-. 

tioned in No. 11 of the 1st Schedule has been paid in such valuation. 

It is clear therefore that when an objec tcr asks for letters himself he 

sheuld be required to put ina petition setting out the facts required 

in section 64 of Act V with a proper valuation of the estate. In the 

present case ] see that Maung Kya Zaing has been required to give 

security in the sum of Rs. 7,000. The estate was valued at Rs. 5,000 

rougi:ly by him, but no proper valuation appears to‘-have been made. 

The bailiff has filed a schedule of the property actually taken over by 

him, but there is no valuation as required by section 19 (I) of the 

Courts Fees Act. The suretics offered are reported to be worth 

Rs. 9,000. The D's'rict Juage should see that these provisions of the 

law are strictly adht red to in future. The appeal is dismissed with 

costs-—three gold mohurs. | 
Fox, F¥—1| concur. 


er a Before Mr. Fustice Copleston, Chief Fudge. 
_190r. SAN TUN PRU z. MI ANi ME AND FOUR OTHERS. 
J eae y Chan Toon and Das—for the applicant.| Broadbent—for the respondents, 
goth, Attached property—Enguiry into applic. tions fur removal of attachnent— Remedy 
F903 of vbjector or claimant against crder—High Court—Revisional jurisdic- 


tion—Procedure—P; actice— Civil Procedure Code, ss. 278, 280, 281, 624. 

The questiors wich have to be considered during an investigation under section 
278, Civil Procedure Coce, are comparatively simple, end questions of legal rights. 
and ttle arenot relevant except sv far as they may affect the decision as to: 
wheth rthe p ssessionis on account of, or im trust for, the judyment-debter or 
some other person. 

In Snguiees into applications for the removal of attachment, where a Court 
wanders Irum the point: necessary to be considered and does not make an investi- 
gati naid pass an order such as the claimant is entitled to in accurdance with 
the terms of sec ions 27}—281, the High Court will not refuse to grant the extra- 
ordinary reme.ly of revision, notwithstanding that the claimant or objector has- 
open to him a remedy | y way of suit under section 283. 

Itisachany. Velappan,1.\.. R. 8 Mad., 484,and Guise v. Faisraj and another, 
I. 1. R. 15 AIL, 405, cissented from. 

This is an application for revision of an order passed under sections 
280 :nd 281 of the Code of Civil Procedure. The petitioner San Tun 
Pru aj plied !or removal of attachment from three buffaloes, which he 
sta‘ed had teen given to him by his father Thaukra Aung, the husband 
of the judgm: ot-debior Ma Zan U. He appears to have claimed also 
that tle saia bufialors were in his possession at the time of attach- 
ment, having been Jet out by him in a grazing ground. 

The application was made under sec tion 278 Civil Procedure Code. 
An inv: tigation was held and claimant adduced evidence as required 
by section 270, | 
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The Judge thought that the evidence produced by the claimant 
rather negatived the alleged gift; but apart from that, the Court held 
that as the buffaloes were the joint property of Thavkra Aung and 
Mi Zan U, the gift was abortive as regards Mi Zan U’s half share ; and 
the Judge held further that, for reasons which are not very clear and 
appear far-fetched, Thaukra Aung was liable for one-third of the costs 
_ in respect-of which the attachment had been made against judgment- 
debtor Mi Zan U., It is noted by the Judge that it Mi Zan U had won 
the suit, the costs of which were the cause of the attachment, Thaukra 
Aung would have benefited. The Court finally rejected the objector 
San Tun Pru ss claim “ to the extent of half the value of the buffaloes 
“ageMi Zan U's share and one-third of Thaukra Aung’s half share in 
“them.” It is not definitely stated that the claim was allowed in 
respect of two-sixths of the value of the attached buffaloes, but this 
would seem to be the.meaning of the order, the buffaloes themselves— 
the property attached— remaining under attachment. The order based 
on the value (unascertained of course) of the attached property is 
remarkable on this ground as well as on others. The question of in 
whose possession the buffaloes were at the time of attachment was not 
decided, but it appears not to have been denied that they were in the 
objector petitioner's possession. As the gift was apparently considered 
to be negatived, it may be supposed that a portion of San Tun Pru'ss 
claim, or its value, was allowed on some other unsvecified ground. 
This point has not been dealt with in argument and is merely mention- 
ed incidentally with reference to the vague nature of the order passed. 

The part of the order now objected to, and in respect of which this 
application is made, was passed no doubt undxr section 241. This 
section enacts that “if the Court is satisfied that the property was, at 
“the time of attachment, in possession of the judgmrnt-debtor as his 
‘own property and not on account of any other person, or was in the 
possession of some other person in trust for him or, &c., the Court 
“ shall disallow the claim.” The property was not alleged, or decided, 
to be in the possession of the judgment-debtor, nor was it suggested, 
or held by the Judge, that the property was held by the claimant or 
any person in trust for the judgment-debtor. That being the case 
section 281 did not apply and the claim should not have been dis- 
allowed. Section 282 did not apply. The question of posstssion and 
‘trust in the terms set out in sections 280 and 281 do not appear to 
have been.considered ; but the Court went into rather elaborate legal 
questions as to mutual claims of husband and wife and as to a share 
possibly due in respect to some inheritance. The questions which have 
to be .considered during the investigation under section 278, Civil 
Procedure Code, are comparatively simple and questions of legal 
sights and title are not relevant except so far as they may affect the 
decision as to whether the possession is on account of, or in trust for, 
the judgment debtor or some other person. 

It is not suggested that this Court is debarred by section 284 from 
interference in this case under section 622, but it is argue? that because 
there is a remedy by suit (section 283), the High Court should refuse 
to exercise the extraordinary powers given it by section 622. 


1902. 
* San Tun Pru 
v. = 
Mr An: Me. 
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1902. The Madras High Court seems to have held this view in a Full 
<= Bench Ruling—/ttiachan v. Velappan (1), and in Guise vy, Fatsrajz 
Saw Tun Pro py? another (2) it was held that the High Court should not grant the 
"Mr da Mz, extraordinary remedy of revision while the parties had open to,them a 
ssn remedy by way of suit. On the other hand, in the case of Sheora7 
Nandan Singh vy. Gopal Suran Narain Singh (3\ a Bench of the 
Calcutta High Court did interfere under section 622, even where, as. . 
it appears, the order revised found that the petitioner or objector was. 
in possession of the property in trust for the judgment ‘ debtor,” 
that is to say, when the finding was practically on the face of it in the 
terms of section 281 Civil Procedure Code. The Judges went’ into 
details of the case and passed an order in petitioner's fayour. In the 
case now before me, on the face of the order, the Court has not consi- 
dered the points necessary to be considered in the investigation made 
under section 278, and has considered other points not at all apparently 
necessary for a determination of the questions rightly before it. Had 
the Judge found on the evidence in accordance with the terms of 
section 280 or section 281,or even in terms which could reasonably 
be construed to be their equivalent, then, however erroneous such 
findings might have appeared to me, whether from the application. 
of bad law or from mistaken weighing of evidence, I should have held 
that, as the Court had mace the investigation required by law and had 
corne to a decision on the face of it practically in accordance with the 
section cited above, the petitioner should be left to the remedy of a. 
suit: but the order in this case is not of such a nature. The claimant 
was entitled foan investigation and to an order in the terms ol the 
sections 278—281, and he did not get it, and it appears to me that it 
would be unjust to refuse the remedy le seeks in revision. The order 
made in-the summary investigation should proceed according to law, 
and the claimant is entitled to have an order directing the. Judge to 

follow the proper procedure or directions of the sections applicable. 
There are manifest inconveniences in allowing too free a use of 
section 622; but it is dificult to see how the Courts which not unfre-: 
quently wander from the point in their enquiries into applications for 
removal of attachment can be guided right if anappli¢ation for revision. 
in a case like this is refused as a matter of course, whatever the nature 
of the inquiry made or order passed—simply because there is another 
remedy open. Finally, I am of opinion that the Judge in his enquiry 
under section 278 and in his decision thereon acted with material 
irregularity and I set aside the order rejecting San Tun Pru’s claim. 
The Court will proceed to determine the question of possession and 
any other points necessary for a decision in accordance with the terms- 
of sections 280, 281. Costs of this application to follow the result. It 
does not follow that in every case of this kind in which material 
inyestigation appears necessary this Court will interfere; but having 
regard to the nature of these cases and to the need for guiding the 
Subordinate Courts I have decided to use the powers conferred on'the 

Court bv section 622. 


(1) l. 1 R. 3 Mad, 454, at Pp. 495- | (2) I. LE R. IS All, 405. 
(3) ToL R. 18 Cal., 290. 
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Before Mr. Fustice Copleston, Chief Fudge. r 
MA THA DUN anp anoTaer v. MAUNG SHWE DOK 
AND THREE OTHERS, 
. Villa—for appellants (plaintiffs). 
Order dismissing an appeal for default, Right of appeal against—Special remedy 
—Order refusing to re-admit an appeal, Right of appeal against—Civil Pro- 
cedure Code, ss. 556, 588 (27). 


An order dismissing an «ppeal for default is not one falling within the definition . 


of a “decree” as contained in section 2, Civil Procedure Code. It cannot be re- 
ge rded as “the formal expression of an adjudication upon a right claimed,” there 
aving been no adjudication in the Appellate Court on the right claimed, and the 


order being no form:! expression of such a matter. _ . 
There is no right of appeal from an order dismissing an appeal for default under 


section 556, Civil Procedure Code. | - | 
A special remedy, however, is granted by section 558, Civil Procedure Code, and 


from an order tinder that section refusing to re-admit an appeal there is an appeal 


under section 536 (27). . 
Ramchandra Pandurang Naik v, Madhav Purushottam Naik, 1. L. R. 16 Bom,, 


23, Modalatha, 1.L.R. 2 Mad., 75, and Aélakh v. Bhagira’hi, 1.L.R. 9 All, 427, 
dissented from. Fagannath Singh v. Budhan and others, 1.L.R, 23 Cal., 115, 


fol » «| 

THIS purports to be a second appeal under setion 584, Ciwil Proce- 
dure Code. ‘lhe first question to be decided is whether the appellants 
Ma Tha Dun and Maung Pan have any right of appeal. In paragraph 
2 of the memorandum of appeal it is stated that the appellants appealed 
to the District Judge against the decision of the Township Judge, but 
this appeal was dismissed for default. 

In the case of Modalatha (1) an appeal under similar circumstances 
(Act X, 1877) wus allowed, Again in Ramchandra Pandurang Natk 
v. Madhav Purushottam Natk (2) it was held by Mr. Justice Birdwood 
that an order dismissing an appeal for default was one falling within 
the definition of a decree contained in scction 2, Act XVI, 1882. The 
other Judge ‘on the Bench expressed no opinion on the point. 

In Ablakh vy. Bhagirathi (3) a first appeal in a case dismissed’ for 
default wasallowed. Butin Fagannath Singhv. Budhan and others(4) 
the opposite view was taken by a Bench of two Judges, and it was 
held that no appeal lay from an order dismissing an appeal for default 
under section 556. 

Decree is delined in section 2 of the Code to mean “the formal 
“expression of an adjudication upon any right claimed or defence set up 
fin a Civil Court,” &c. Certain orders are included in the definition. 
It is difficult or impossible to see how an order which on the mere 
ground of the non-appearance of appellant dismisses an appeal for 
default can be regarded as “ the formal expression of an adjudication 
“upon a right claimed.” There has been no adjudication in the Appel- 
late Court on the right claimed, and the order is no iormal expression 
of such a matter. 

A special remedy is granted by section 558, and from an order under 
that section refusing to re-admit an appeal there is an appeal under sec- 
tion 588 (27). I hold that there is no appeal from an order dismissing 


U) IL. R. 2 Mad,, 75. (3) I, L. Reg All, 427. 
(a) 1. L. R. 16 Bom, 23. | (4) I. L. R. a3 Cal, 115. 
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an appeal for default under section 556, and the appeal now before me: 
is therefore dismissed under section 551, Civil Procedure Code. . 

I do not go into the question raised in paragraph 4A of the memo- 
randum of appeal, as the appeal being: dismissed on the preliminary 
point the question of the jurisdiction of the Court of First Instance to 
entertain the suit cannot be dealt with in appeal, though. possibly it is 
open to the appellants to apply for revision under section 622, Civil 
Procedure Code. : 

Before Mr. Fustice Copleston, Chief Fudge. 
* MAUNG WEIK + MAUNG SHWE LU.* 
Messrs. Agabeg and Maung Kin—for appellant. . 
Buddhist husband and wife—Foint property—Alienation of half, Power of husband 
as to—Consent, want of, of wife—New defence raisedin appeal—Civil Pro» 
cedure Code, ss. 542, 566. 

There is no authority for holding that a Buddhist husband can without the con- 
sent of his wife alienate half of any land which they may jointly possess—Ma Thu 
v. Ma Bu, S. J. L. B., 578, cited. 

Although an Appellate Court was not bound to entertain questions as to the 
wife’s interest in the land and as to her consent to the sale thereof —questions 
which had not been raised in the Court of First Instance or entered originally as 
grounds of appeal—it nevertheless did not err in so doing in the interests of justice 
and in order to avoid further litigation, provided, as was the case, that full opportu- 
nity of adducing evidence was afforded to both parties. : 

Poran Sookh v. Parbutty Dossee, 1. L. R. 3 Cal., 612; Lachman Prasad v. Baha- 
dur Singh, 1. L. R.2 All, 884; Damodar Madhowji and others v. Parmanandas 
Feewandas, 1. L. R.7 Bom., 155; Ram Narain Roy v Nil Monee Adhikaree, 23 
W.R.,160; Mussamut Ustoorun v. Babu Mohan Lall, 21 W.R., 333, and17 W. R., 
407; distinguished. . 

THE plaintiff sued to recover possession of certain land from the 
defendant on the ground that defendant had sold him the land on 
condition of his paying the revenue due on the land for the year ; which 
he did pay. Defendant denied the sale and alleged that he made the 
land over to the plaintiff for one year only. Both the Court of First 
Instance and the lower Appellate Court found that the land had been 
sold outright ; but the lower Appellate Court thought that the wife of 
defendant had an interest in the land, that she was not present at the 
original transaction between her husband defendant and the plaintiff 
and that she had subsequently refused to ratify the transfer. The 
point had not been raised in the suit or in the memorandum of appeal, 
but the Court allowed it to be raised by the defendant's advocate 
during the hearing. of the appeal. The Judge remanded the case 
under section 566, Civil Procedure Code, to the Court of First Instance 
for trial of the two issues as to joint ownership and consent, Mi Le, 
the wife of defendant, being made a defendant in the suit. The Town- 
ship Judge found that the wife was joint owner, and that she had not con- 
sented to thesale. ‘The Appellate Court agreed with these findings and, 
holding that consent of the wife was necessary, dismissed plaintiff's suit. 

The questions raised in the grounds of appeal in this Court are 
mainly as to the legality of the action of the Court of First Appeal in 
allowing the two questions above mentioned to be raised and in remand- 
jng the case for trial of issues framed for their determination. 


* Over-ruled by Shwe Uv. Ma Kyu, 3 L, B. R., 66. 
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It is urged that sections 542 and 566, Civil Procedure Code, ‘do not 
_ sanction this procedure, and that the appellant should only be*heard in 
support of grounds of objection to the decree which are not set out in 
the memorandum of appeal when the decree appealed against is on the 
“face of it illegal, and that there was nothing illegal on the face of this 
decree. In support of this contenticn the following rulings are cited: 

Poran Sookhv. Parbutty Dossee (1) and Lachman Prasad v. Bahadur 
Singh, (2) but these are cases going to show that the Court ought to 
allow objections to be raised when the decreeis illegal on the face of 
it and not that the Appellate Court should refuse to hear the appellant 
on new grounds in all other cases. 

' It is urged further that ‘‘ an entirely new défence based on an entirely 
“ different or separate cause of action, defence or basis than those set 
‘‘up by him (defendant) inthe Court of First Instance or in his grounds 
of appeal” should.not haye been permitted to be raised. 

The case of Damodar Madhowji and others v. Parmanandas Fee- 
wardas (3) is cited as an.authority for this objection, lt cannot be 
said that the new defence is inconsistent with the former denial of the 
sale, inasmuch as a new defendant was brought into the case, and it 
was in her interest and not in that of the original defendant that the 
defence was allowed. The lower Appellate Court considered that, 
although the wife would have had a remedy by a separate suit, it was 
desirable to avoid fresh litiyation by deciding the case completely with 
reference tothe present suit. | | 

Further in support of objection to the action taken by the lower 
Appellate Court under section 566 the following rulings are cited, v7z., 
Ram Narain Koy v. Nil Monee Adhikaree (4). Inthis case the High 
Court held that no question which .has not been rajsed in the Court of 
First Instance and is not in the line of defence there should be put in 
issue at the appellate stage. But the Court held that the minor defend- 
ants inthat case should not be prejudiced by the Jaches of their 
guardians and directed a remand for hearing of evidence on the point 
put in issue. The lower Appellate Court erred only in deciding the 
point on imperfect materials without aremand and full opportunity for 
both sides to be heard. : ; 


So, again, in Mussamut Ustoorun v. Babu Mohan Lalli (5) a point 


not in issue having been decided by the Appellate Court at the appel- 
late stage on probably imperfect materials, a remand was directed for 
retrial on the new issue. Another similar case (6) was cited. These 
cases are not in appellant's favour because inthe present case full 
opportunity of adducing . evidence was afforded. ‘They in fact sup- 
port the action of the lower Appellate Court under sections 542 
and 566 in allowing a new point to be raised and decided. 

fi Although I should probably not have held that the lower Appellate 
Court was bound to entertain the questions as to Mi Le’s interest and 
consent, | am not prepared to say that the Court erred in so doing in 








(1) LL.R.3Cal, 612. (4) 23 W. R,, 160. 
(2) I, L.R.2 All, 884, (5) 21 W. R.,, 333 
(3) 1. L. R. 7 Bom,, 155. (6) 17 W. R,, 407. 
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the interest of justice and in order to ayoid further litigation, In my 
opinion the lower Appellate Court acted within its powers. | 

it is further contended in this appeal that the sale was at any rate: 
valid as regards the defendant Maung Shwe Lu’s share in the joint 
property and that.a decree should have been passed for half of the land 
insuit. Noauthority for thiscontention has been produced and I am 
of opinion that itis invalid. 1am not aware that a husband can with- 
outthe consent of his wife alienate half of any land that they may 
jointly possess. It is not suggested howthe land so sold is to be 
determined, I think, though the point has not been argued, that the 
consent of ‘the wife is necessary to the sale of any put of landed 
property jointly owned, ‘There is nothing to take this case out of the 
scope of Mr. Fulton’s decision in A/a Thu v. Ma Bu (1), and | hold 
therefore that the sale was altogether invalid for want of the consent 
of the wife Mi Le. 

A further objection is taken to the order as to costs which were given 
against the present appellant-plaintiff. In the order’ of remand the 
Judge of the District Court said that the cost of the remand should in 
any case be borne by the “respondent,” that is the plaintiff, on the 
ground that it was owing to plaintiff's default in not making the then 
appellant-defendant’'s wife a defendant or else in not alleging in his. 
plaint that the appellant (defendant) wasthe sole owner of the land. 
it might no doubt beargued that the defendant should have alleged 
non-consent of his wife: but 1 see no reason for interfering with the 
order as to costs, Defendant and his wife were the real and ostensi- 
ble Joint owners of the land and plaintiff knew this when the defend- 
ant refused to confirm the transfer. 

This appeal is dismissed with costs. 





Before Mr. Fustice Fox, 
MAUNG MO GALE » MA SA U., 


Agabeg and Maung Kin—for appel- | Chan Toon and Das—for respondent. 

lant. 

Mortgage—Redemption suit—What judgment should contain when redemption 
is allowed —Forms for d.crees. 


When redemption is allowed the judgement should decree that the plaintiff will 
be entitled to redemption of the preperty sued for upcn paymert into Court of 
such amount as the Court finds to be due in respect of the mcrtgage, and should 
mame adateon or before which such sum must be paid into Court. The date 
should be fixed in the case of cultivated land so that the party who has sown the 
crop shall have the benefit of it. 

The judgment should then direct that if the plaintiff pays in the money on or 
before such date, the defendant shall after such date deliver over possession of the 
land to the plaintiff, together with any documents of title relating thereto which the 
defendant may havein his custody or power, and shall further do all things neces- 
sary to place the plaintiff in the same position in regard to the land as he was in 
previous to the mortgage. 

This direction should be followed by an order that if the plaintiff makes default 
in paying in the money within the time allowed, then the plaintiff will from thence- 
forth be absolutely debarred and foreclosed from all right of redemption of the 
property, and the suit will stand dismissed with costs. ; 


(1) S. J, L. B., 578. 
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Maung Myaing v. Maung Shwe Yon, 1 L. B. R., 8, followed. » ; . 

OBJECTION is taken to the _ rent in which the Additiona’ Judge of ses 
the District Court dealt with the question of jurisdiction. No doubt Maune Mo Gare 
an Appellate Court is bound to consider questions raised on appeal as Ma Sa U 
“to the jurisdiction of the original Court although objection may not , ° 
have been raised in such Court, provided it appears on the face of the 
proceedings that the original Court had no jurisdiction—see Maung 
Alyaing v. Maung Shwe Yon (1) and numerous cases referred to in 
O'Kinealy’s notes on section 15 of the Code of Civil Procedure. 

In this case, however, it did not clearly appear that the land sued 
‘for was worth over Rs. 500 at the time of suit, conseyuently I think the 
District Court’s decision on the question of jurisdiction was Correct. 

On the merits | agree with the District Court’s view that the plain- 
tiff kad clearly proved that the transaction between her and the defend- 
ant was one of mortgage and was not a sale. 

The case was One of a numerous class of cases which come before 
the Courts in this province. A cultivator who owned land owed 
money to a money-lender. The latter presses for payment, and the 
cultivator has no money. The money-lender requires security and 
insists upon the land being placed in his name in the revenue regis- 
ter: the Zarksaye informs the parties that the names cannot be 
mutated unless the cultivator reports to him that the land has been 
sold outright: the cultivator consents to make this report upon a 
promise by the money-lender that he will allow redemption: accord- 
ingly the Tusksaye enters as the report to him statements in unequi- 
vocal terms that the land has been sold outright, and tells the parties 
that the transaction must be registered In the Myodék’s office, or in 
other words that it must be effected and completed by a registered deed. 

The above facts were in my judgment clearly proved in this case, 

The fact and terms of the report cannot, in my opinion, be held to 
have altered the real nature of the transaction, which was in fact:a 
mortgage, and being a mortgage the plaintiff was entitled to redeem 
the land upon payment of the money for which the land was made 
over as securit 

The judgment of the Additional Judge of the District Court does 
not set out all that should be set out in a judgment allowing a plain- 
tiff to redéem, and the appellate decree is likewise defective. 

When redemption is allowed, the judgment should declare that the 
plaintiff, will be entitled to redemption of the property sued for upon 
payment of such amount as the Court findsto be due in respect of 
the mortgage, and should name a date on or before which this sum 
must be paid into Court. The date should be fixed in the case of 
cultivated land so that the party who has sown the crop shall have the 
benefit of it, and probably the 1st April or the first day of the Burmese 
New Year will in most cases be found to be the most convenient date 
to fix, consistently with allowing the plaintiff sufficient time to make 
wecessary arrangements for paying in the money. 

The judgment should then direct that ifthe plaintiff pays in the 
money on or before such date, the defendant shall after such date 


(1) 1 L. B.R., 85. 
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1902. deliver over possession of the land to the plaintiff together with any 





documents of title relating to the land which the defendant may have 


Maune Mo GaLz in his custody or power, and shali further do all things necessary to 
MAS. U. place the plaintiff in the same position in regard to the land as he 
—— | was in previous to the mortgage. 

This direction should be followed by an order that if the plaintiff 
makes default in paying in the money within the time allowed, then 
the plaintiff will from thenceforth be absolutely debarred and fore- 
closed from all right of redemption of the property and the suit will 
stand dismissed with costs. 

The 4th Schedule to the Code of Civil] Procedure does not contain 
any form for a decree ina redemption suit, and as the decrees in 
Subordinate Courts which come before this Court are usually very 
informal and very varied, I think it will be well to afford some guide 
to the Courts as to how decr+es in such cases should run. The form 
which the original Court’s decree in the present case should, in my 


opinion, 
guide. 


have taken if it had decreed redemption, will afford such 


After filling up the form provided for decrees down to the words 


“it is ordered,’ the following should have been entered in writing:— 


Preliminary Decree in Redemption Sutt. 


‘It is declared that upon payment into this Court on on before 


the 1st day of April 1902 of the sumof Rupecs three 
hundred and thirty (Rs. 330) less the amount of costs 
incurred by the plaintiff in this Court as taxed by the 
Officer of Court, the plaintiff MaSa U will be entitled to 
redemption of the piece of paddy land described in the 
plaint as follows, namely :— 


‘A piece of paddy land known as Holding No. to of 16 , 


measuring 22°00 acres, situate at Wunbawdat Awzu, Inga- 
daw circle, Kawa township, and bounced on the— 
East by a piece of vacant land; 
West by a piece of vacant land ; 
South by plaintiff Ma Sa U and Nga Po Kin’s paddy land ; 
North by a piece of vacant land ; 


“ And itis ordered that if the plaintiff shall pay such sum into 


this Court on or before such date then the defendant shall 


. after such date deliver possession to the plaintiff of the said 


land, and of all such documents of title relating thereto as 
he may have in his custody or power, and shall further do 
all things necessary to place the plaintiff in the same posi- 
tion in regard to the land as she was in previous to the 
mortgage thereof to the defendant. 


», “(It is further ordered that if the plaintiff shall make default in 


payment of the said sum into this Court within the time 
hereinbefore allowed, then the plaintiff will from thence- 
forth be absolutely debarred and foreclosed from all right 
of redemption of the said land, and this suit shall stand 
dismissed, and the plaintiff shall pay the defendant’s costs. 
as taxed by the officer of the Court.” ' 
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If the redemption money is not paid in by the time mentiones, in the 1902. 
decree, then a final decree in a form similar to that given in Form Wiseetic G 
No. 129 in the 4th Schedule to the Code of Civil Procedure should be aoe 0 ALE 

. passed, and in the present case it should run as follows :— Ma Sa U. 
(TITLE OF CASE, &C.) rice 


Final Decree. 

‘‘ Whereas jt appears to the Court that the plaintiff has not paid 
into this Court the sum of Rupees three lundred and thirty 
(Ks. 330) less the amount of her taxed costs before or on 
the 1st day of April 1902, pursuant to the decree made in 
this suit on the day of . It is 
ordered that the suit be and it is hereby dismissed, and 
the plaintiff is ordered to pay the defendant his costs as 
taxed by. the officer of the Court.” 

I modify the decree of the Appellate Court, and there will be a 
decree of this Court embodying tne orders contained in the form of 
preliminary decree J have given above. 

The defendant must pay the plaintiff's costs in this appeal. 


Before Mr. Fustice Fox, Criminal Revision 


MA HNIN BYU v- MAUNG MYAT PU: ' No. 1779 of 
Wilkias and Israel Khan—for ap- Agabeg and Maung Ain—for respond - Igor, 
pellant. ert. et Februray 
Maintenance—Payment of lump sum on previous occasion—Child mot in a5th, 
starving condition --Criminal Procedure Cod., s, 488. 1902, 


Section 488 of the Code of Criminal Procedure is based on the proposition that 

ded aS continuing obiigation upon a father who has sufficient means to maintain 
is child. . 

The payment of a lump sum to the mother on some previous occasion is not a 
sufficient answer to an application by her cr by any One else for an order for 
maintenance by the father. 

The fact that the child'is not in a starving condition cannot also be set up as an 
answer to an application. Aithough an actual refusal is n t proved, if a man who 
is continuously bound to maintain his child dues not in fact do so, he neglects to do 


sO. 

Ma Gyiv. Maung Pe,1 L, B. R., 126, followed. 

THE reasons given by the Magistrate for refusing to make an order 
for maintenance of the respondent's child were not valid. The payment 
of a lump sum to the mother on some previous occasion is not a 
sufficient answer to an application by her or by any one else for an’ 
order for maintenance against the father. 


ection 488 of the Code of Criminal Procedure is based upon the 
precast that there is a continuing obligation upon a father who 
as sufficient means to maintain his child. 
In the case of Ma Gyi v. dvaung Pe (1)T have held that parties 
cannot contract themselves out of that obligation. 
The fact that the child is not in a starving conditioa can also not be 
set up as an answer to an application. 


= 


(1) 1 L. B. R., 126, 


1902. 
Ma Hain Bru. 
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The questions a.Magistrate has to consider and determine upon such 
an application are— 
(1) Is the person against whom the order is sought the father 
of the child ? . 
(2) Is the child unable to maintain itself? 
(3) Has the father sufficient means to maintain the child ? 
(4) Has he refused or is he neglecting to maintain the child ? 
As to the last, although an actual refusal is not proved, if a man 
who is bound to ‘continuously maintain his child does not in fact do so, 
he neglects to do so, and an order for a monthly allowance should be 
made. ‘The child in this case is six years of age and primd facie 
must be unable to main itself. | 
The order of the Magistrate is reversed, and the case will go back 
to him to fix the sum of the monthly allowance to be paid by the 
respondent to the petitioner under the section. | 


Before Mr. Fustice Fox. 
KANKANI anv Two oruers v.. MAUNG PQ YIN, 
Agaleg and Maung Kin—for applicant. Bagram and Mehta— for respondent. 


Promise without considevation—Acknowledgment on an account stated—Fresh 
contract —Cause of actton. | 


A naked promise to pay what a person is already under an obligation to pay is, 
without consideration, and therefore does not c nstitute a fresh contract, breach of 
which would be the foundation of a cause of action. 

An acknowledgment on an account stated does not in itself constitute a fresh 


contract. 
Shankar v. Mukia, 1. L. R. 22 Bom., 513, and Ganga Pvasadv. Ram Daya, 


I, L. R. 23 All, 502, followed. 

THE plaintiff based his claim upon the following state of facts :— 

(1) That on the 3rd waxing of Wazo, 1260 B.E., the defendants 
being unable to pay him a debt of Rs. 50, which was 
already due to him, promised to pay him that sum with 
interest at the rate of 3 per cent. per mensem. 

(3) That afterwards on the ist waxing of '' Hnaung” Tagu, 
1260 B.E., the defendants, being unable to pay the sum of’ 
Rs. 175 then due by them to him, promised to pay-such 
sum with interest at 5 per cent. per mensem. 

(3) That the-defendants had delivered to him some paddy to- 
wards satisfaction of the debts, leaving a balance for which 
he sued, 

In his evidence the plaintiff alleged that on the dates above stated 
there had been settlements of account, and that one of the defendants 
had signed his account book in acknowledgment of Rs. 50 being 
due at the first settlement, 

The osiginal Court held that the plaintiff was debarred by section 
63 of the Code of Civil Procedure from relying on his accounts, and 
also that the acknowledgment of Rs. 50 being due was inad-nissible 
in evidence because it was not stamped, and it dismissed the suit. 
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The Appellate Court feund that there was evidence apart from the 


accounts which proved the plaintifi's claim and gave the plaincff a_ 


decree. 
. Neither Court considered what causes of action the plaintiff was 
‘claiming on. 

On the all-gations in the plaint he was claiming upon promises 
-the defendants on the dates in question to pay to him what they 
already owed hirf, and so far as the Rs. 50 was concerned, he in his 
vidence was relying upon an acknowledgment on an account stated. 

A naked promise to pay what a person is already under an obliga- 
tion to pay is without consideration, and therefore does not constitute 
a fresh contract, breach of which would be the foundation of a cause 
of action. 


Even if the acknowledgment had been proved, that would not have 
in itself constituted a fresh contract—see Shankar v. Mukta (1) and 
Ganga Prasad v. Ram Dayal (2). 

It was not open to the plaintiff to sue except in respect of the 
original debts: if he had done this, the Courts would have had to see 
‘how far the provisions of the Lim:tation Act applied to the cases. 

In the present case the Appellate Court has given the plaintiff a 
decree upon a non-existent cause of action, and in so doing has acted 
illegally within the meaning of section 622 of the Code of Civil 
Procedure. | 

The decree of the Appellate Court is set aside, and that of the 
original Court restored. 

The pla ntiff must pay the defendant’s costs in this Court, and in the 
District Court. 








Before Mr: Justice Fox and Mr. Fustice Birks. 
ABDUL KARIM ov. PANA MUS; AN. 
VanSomeren, Fagan and Ah Yein—for appcllant. 
Recognised agent, Suit by or against, in his own name 


A recognized agent cannot prosecute or defend a suit in his own name. An 
objectin on this . groand is nOt a mere technical one. 


Mokha Harakraj Foshiy. Bisesway Doss, 5 B. L. R., App. 11, followed. 
THE judgment of the Court was delivered by — 


Fox, F.—The suit in this case was brought to have a deed of sale 
declared void and ineffectual and to recover possession of some land. 

It was intituled “ Abdul Karim, duly empowered agent and attorney 
“of Abdul Hashim, trader, residing in 4th Divi-ion, Moulmein, plaintiff, 
“ against Pana Mustan, trader, residing in 4th Division, Moulmein, 
“' dcfendant.”” 

The original Court gave a decree declaring the deed of saie void 
and ineffectual, and ordering Pana Mustan to hand over the land to 
Abdul Hashim, and to pay costs of the suit. 


(i) 1. L. R. 22 Bom,, 513. | (2) I. L. R, 23 AIL, so. 
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The defendant appealed to the Divisional Court making Abdul 
rag the respondent. That Court reversed the original Court's 

ecree. 

A memorandum of appeal was presented to this Court within time 
intituled in the same words as the plaint in the original suit. 

The question now for determination is whether there is any appeal 
by Abdul Hashim before the Court. 

In Mokha Harakraj Fosht y. Biseswar Doss (1) it washeldth c . 
recognized agent cannot prosecute or defend a suit in his own n ata 
and it was pointed out that objection on this ground. was not a ame, 
technical one. . <4 mere 

Counsel for the agent Abdul Karim asks us to allow an amendment, 
but we think that this cannot be done. 

There is no proper appeal before the Court and the only course open 
to us is to order the return of the memorandum to the party who pre- 
sented it. If the principal Abdul Hashim files an appeal, the question 
of limitation will arise, and will have to be decided by the Judge or 
Judges before whom the appeal comes. 

No order as to costs, 


Before Mr. Fustice Fox. | 

MAUNG NAUNG, aepetuant (pLaintiry) 7 MA BOK SON, resronpent 

(DEFENDANT). ; 

Mcaung Kyaw—for appellant. | Eddis, Comnell and Lentaigne—for - 
respondent. 

Mortgage deed containing forfeiture clause—Land situatid in place to which 

vansfer of Property Act has mot been extended—Rule of English Equity 

Courts clogging rights of redemption. 
Where a mortgage of land was effected by a registered instrument containing 
aclanse stioulating that if the mortgagors did not red-em within two years the 


creditor (mortgagee) would be entitled to outrizht cwnership of the land, ana su h 


land was situate in a part of the country to which the Transter uf Pruperty Act 


had not been extended— | 
Held,—that the mortgagor must be held bound by the clause, and that conse- 


quently he had no right to redeem the land. . ; 

Patiabhiramier v. Vencatarow Naicken, 7 B. L. R., 136; Thumbusawmy 
Moodelly v. Hossain Rowthen, 1. L. R. 1 Mad.,1, followed Maung Shwe Maung 
v. Maung Shwe Yit, S. J. L. B., 549, and Maung Tun Wav. U Nyun,S. j. L. B., 
645, referred to. : a 

THE plaintiff and his mother mortgaged a piece of paddy land to 
the d.fendant’s deceased husband in May 1881. 

Ty March tgo1 the plaintiff brought a suit to redeem the land. 

The transaction had been effected by a registered document, accord- 
ing to the terms of which the relationship of mortgagors and mort- 
gagee was first created, but it contained a clause to the cffect that if 
the mortgagors did not redeem within two years, the creditor (mort- 

ee) would be entitled to outright ownership of the land. 

lf segtion 60 of the Transfer of Property Act were applicable, or if 
the decision had to be according to the rules of equity as administered 
by the English Chancery Courts, this last clause would have to be 


(1) 5 B. L. Ry App. 1. 
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held to be invalid. ‘The Transfer of Property Act, however, has rot 1902, . 
been extended to the part of the country in which the land is situate, Rica 23 See Ps 
and their Lordships of the Privy Council in the cases of Pattadhi- Maune Naune 
vamjer v. Vencatarow Naicken (1) and Thumbusawmy Moodelly v. yy'pesahi 
flossain Rowthen (2) held that the rule of the English Equity Courts hon 
which forbids any clogging of the right of redemption is not applicable 
in, India, and that a clause for forfeiture in a mortgage should be 
given effect to in thesabsence of any. specific law to the contrary, or of - 
any established practice: The clause in the dvcument involved in the 
present.case is in effect similar to that involved in Patfadhirvamier v. 
Vencatarow Natcken (1), and in that case their Lordships held that 
_ the, mortgagee’s interest in the land became absolute by the mere 
failure of the mortgagor to redeem within the stipulated time. 
In Maung Shwe Maung v. Maung Shwe Yit (3) Mr. Fulton, 
Judicial Commissioner, held in 1891 that the course of decision of the 
Courts in Burma up to that time had been that parties were free to 
make such contracts for the disposition of their lands as they think fit. 
I am not aware of any decisions to the contrary since that time ; the 
decision in Maung Tun Wa v. U Nyun (4) delivered by the same 
learned Judge in 1892 did not affirm that the clause under which the 
mortgagees were to obtain absolute possession was absolutely invalid ; 
‘it merely decided that the clause in that particulzr case contained an 
se aac stipulation against which a Court of Equity would grant 
Tehief. ; 
There is nothing to show that in the present case the clause stipulat- 
ing that the land should become the absolute property of the mort- 
gagee if the money lent by him was not paid off within two years was 
of an extortionate nature, and under the rulings I have referred to the 
plaintiff must be held bound by the clause, and consequently he had no 
right to redeem the land, 
The appeal is dismissed with costs. 


Before Mr. Fustice Fox and Mr. Fustice Birks, Pics Rie 
MA: HLA 0. MAUNG PYIN, oat ‘ea 
Palit—for appellant. No. 178 of 
TOor. 


Letters of Administration—Chins who ave not Buddhists and Chins who are March 6th, - 
i Succession Act, ss, 3372, 190—Probate and Administration 1902, 
ct, 5. 85. we 
There are no rules under section 332 of the Indian Succession Act (X of 1865) 
exempting people of the Chin race from the provisions of that Act. 
-If Chins sre Buddhists they will be governed by the provisions of the Probate 
and ‘Administration Act (V of 1881). Under section 85 of this Act it is open to a 
Judge to refuse letters of administration.’ _ | 
There is no counterpart of section 190 of the Indian Succession Act in the Probate 
and Administration Act. A suit in respect of the property of an intestate Buddhist. 
Chin can be maintained without letters of administration having first been granted. 





(1) 7 B. L. R,,136. (3) SLB, 549. 
(2) I. L..R. + Mad., z. (4) S.J. L. B., 645. 
13 
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_ The necessity of stating clearly under what Act and sections letters of admin- 
istration are issued pointed out. 

An application for letters of administration cannot be converted into an applica- 
tion under the Guardians and Wards Act, VIII of 1890. is 

Birks, }—The appellant, Ma Hla, in this case is a Chin woman and 
she applied for letters of administration to the District Judge of Sando- 
way alleging that she was the sister of Ma Su, the wife of Nga Shwe, 
who died shortly after her husband leaving two children, Ma Cho and 
Nga Kauk, who are in her charge. She applies for letters of admin- 


istration to look after the interests of the minors. It is not clear from 


the petition whether it was intended to be under Act V of 1881 or under 
the Indian Succession Act. It would appear, however, ftom the judg- 
ment of the District Judge that the parties appealed to Chin custom 
and it is urged by the appellant’s Advocate that the application should 
have been under the Indian Succession Act. I note that in the pro- 
ceedings the appellant and the respondent are both described as Bud- 
dhists though of the Chin race and that the letters of administration 
issued to the objector Nga Pyin purport to be made under section 77, 
Act V of 1881. It is clear that the appellant Mi Hla brought a suit on 
behalf of the minors against Nga Pyin and Nga T6k in Civil Regular 
No. 171 of 1901. . | 

This was withdrawn on the ground that they wished to appeal 
against the order passed in the present case. Mr. Palit for the appel- 
lant points out that if the Indian Succession Act applies this course 
was necessary under section 190 of Act X of 1865. _ 

It is alleged in the memorandum of appeal that Mi Hla was directed 
in that suit to take out letters of administration, but I do not find any 
order of the Judge to that effect in the proceedings. It would seem 
that the regular suit was withdrawn by Mi Hla on the advice of her 
Advocate who held that letters of administration were essential. 

The appellant’s application for letters is dated the 7th June and she 
distinctly asks for letters to be granted limited to the minors attain 
ing the age of discretion. The Act applicable is not specified, but 
either section 31 of Act V of 1881 read with 95 would apply or else 215 
of Act -X of 1865 read with section 274. | : 

On the 12th July the objectors Maung Tok and Maung Pyin filed a 
joint objection asking that either of them might be appointed adminis- 
trator instead of Ma Hla, They seem also to have applied for letters 
of administration on behalf of the minors, though this is not quite clear. 

The District Judge passed orders giving letters of administration to 
Maung Pyin on the 13th July r90r. The order does not specify under 
what section or Act they were to issue or what amount of security 
was to be demanded. They were, asa matter of fact, issued in Civil 
Indent Form 125 which is used for letters of administration under 
section 77 of Act V of 1881. The estate appears to have been valued 
at Rs. 360. ; 

Gn the 2oth July the appellant Ma Hla applied to the District Judge 
to revoke these letters on the ground (1) that the District Judge was 
acting contrary to section 445 of the Civil Procedure Code and (2) that 
letters of administration should not have been granted to Nga Pyin, 
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who is ‘only the petitioner’s half-brother and not approved of by the 
minors. Section 50 of Act V is not, however, quoted, nor do«& the 


District Judge appear to have passed any definite orders rejecting the - 


application. The following endorsement is made on the petition: “ See 
‘‘farasraph 4, The woman made herseli the custodian of the children, 
“They were never handed over by Court. When she applied for 
‘letters of administration the application was opposed by Nga Pyin.” 
I take it this.means that the application was rejected. . 
The actual appeal is from the order of the 13th July. There are seven 
grounds of appeal. The appellant urges (1) that the District Judge 
was wrong in considering the right of a half-brother to administer as 
better than that of asister; (2) that the appellant was the most suitable 
person to be a guardian of the minors as the objectors had taken 
forcible possession of their property; (3) that a limited grant should 
have issued ; (4) that the petition for letters of administration should 
have been treated as an application made under Act VIII of 1890 (the 
Guardians and Wards Act), 
- I do not think we should be justified in amending the original appli- 
cation so as to conyert it into an application under the Guardians and 
Wards Act. Section 83 of Act V of 1881 provides that in contentious 
cases * the proceedings shall take as nearly as may be the form ofa 
‘ suit according to the provisions of the Civil Procedure Code in which 
« the petitioner for letters of administration shal! be the plaintiff and 
«« the person who may have appeared to oppose the grant shall be the 
_« defendant.” The proviso to section 53 of the Civil Procedure Code 

rohibits the amendment of a plaint so as to convert the suit into one 
of another and inconsistent character. 

I have looked through the Rules Manual and I cannot find any noti- 
fication under section 332 of Act X of 1865 exempting the Chin race 
from the provisions of that Act. ; 

The case must, in my opinion, be remanded to the District Judge to 
report whether the parties are really Buddhists as would appear from 
the letter B. shown in the Judge’s handwriting in the deposition 
sheets, If they are Buddhists they will be governed by the provisions 
of Act V of 7881, and under section 85 of that Act it would have been 
open to the Judge to refuse letters of administration. Section 190 in 
Act X of 1865 has no counterpart in Act V of 1881, and the appellant if 
she is a Buddhist can continue her suit without letters of administration, 


If the parties profess the Chir religion, section 190 of Act X will 
apply and the most suitable person tq, get a limited grant is the 


guardian of the minors. I do not think we can pass final orders till, 


this question is answered. we : 
I would therefore remand the case to the District Judge for a finding 
on the following issue :— | 
Are Ma Hla and Maung Pyin Buddhists or Nat-worshippers, 
| who follow the religious rites and ceremonies of the Chins ? 
The proceedings to be returned in two months’ time. 
fox, F.—I concur. 
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Before Mr. Fustice Fox and Mr, Fustice Birks, 
YEW SIT HOCK ». MAUNG DAWOOD anp anoruer. 


Eddis, Connell, Lentaigne and Villa— Chan Toon and Das—for respond- 
for appellant, ents. 

Sale—Purchase—Power of vendor—Reasonable care —Constructive notice—Tyans 
a fer of Property Act, s. 41. 

_ A purchaser from the ostensible owner cannot resist the real owner’s claim 
unless he can show that he took reasonable care to ascertain that the transferring 
ostensible owner had power to make the transfer and that he acted in good faith. 
What is to be deemed reasonable care depends on the circumstances ofeach 
case. | 

Mere reliance upon the entry of the vendor’s name in the Government revenue 
registers is not under all circumstances sufficient to constitute reasonable care in 
ascertaining whether the vendor has power to make the sale. 

Where therefore the information given by the vendor, namely that he derived his 
title under a registered deed, was such as to put any reasonable man upon enquiry 
and lead him to ask for production of the original deed, and if it was not produced 
to ask for explanation of its non-production, and in any case to require to see a 
registration copy of it— | = 

Held—that the purchaser must be held to have had constructive notice of the 
contents of the deed owing to his negligence in not doing what any prudent man 
would have done. a 

Inderdawan Pershad v. Gobind Lall Chowdhyy, 1. L. R. 23°Cal., 790; Partap 
Chand v. Saiyida Bibi, |. L. R. 23 All., 442, Maung Sa v. Ma Kyok, P. J. L. B., 
512 ; Ram Kumar Kondoo v. McQueen, 11 B. L. R,, 53; and Bisheshar v. Muirhead 
I, L. R. 14 All, 362, referred to. | 

fox, F.—The facts found by the Original and First Appellate Cour 
I take to be as follows :— 

The plaintiff Yew Sit Hock and his brother (the second defend- 
ant) Yew Sit Hin bought the land in which the plaintiff 
claims a half share in 1889, and it was conveyed to them 
both by a deed of sale, dated the roth October 1889, which 
was duly registered. 

Subsequently Yew Sit Hfh’s name alone was entered in the reve- 
nue registers as the owner of the land. | 

How the first entry came to be made does not appear on the 
evidence, but it was made a year or two before the plaintiff went to 
China. On the 14th December 1893, after the plaintiff had gone to 
China, taking with him the deed of sale of the 19th October 1889 and 
tax receipts, Yew Sit Hin, otherwise known as Maung Lin, conveyed 
the whole of the land to the first defendant, Maung Dawood, by a deed 
of sale dated the r4th December 1892, which was duly registered, and 
aiter some litigation the first defendant obtained possession and held: 
such possession at the time this suit was brought. 

The first defendant’s defence to the suit was that he was a dond 
fide purchaser of the land from*the ostensible owner without notice of 
the plaintiff's rights of joint ownership, and that the plaintiff was 
€stopped by his conduct from setting up his claim, __ | 

Lhe Divisional Judge dealt with the question of whether regis- 
tration of the deed of sale of the 19th October 1889 constituted notice 
of the plaintiff's right to the land, and following. the decision in /#der- 
dawan Pershad v. Gobind Lall Chowdhry (x), he held that the regis 


(1) 1. L. R. 23 Cal., 790. | 
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tration of the deed wasnot sufficient to fix the first: defendant with 1902 
notice, and he held further that the plaintiff was estopped by hiscon- - aes 

duct in allowing the name of his brother alone to appear in the revenue Yew Sir Hock 


régisters as owner. . | | ae zy 
It appears to me that the doctrine of estoppel does not apply in the M4UNe Dawoop, 


case. . 
The substantial question was whether the defendant had construc- 
tive notice of the plaintiff's right. 

In considering this question the Divisional Court has not, in my 
opinion, attached sufficient weight to the fact that ‘admittedly Yew Sit 
Hin informed the first defendant previous to the latter’s paying the 
purchase money that he had brought the land under a registered deed. 

There was in this cese something more than mere registration, to 
which description of case the decision above quoted only applies, 

The doctrine expressed in section 41 of the Transfer of Property Act 
is, I take it, of universal applicability. A purchaser from the osten- 
sible owner cannot resist the real owner’s claim unless he can show that 
he took reasonable care to ascertain that the transferring ostensible 
owner had power to make the transfer, and that he acted in good faith, 

What is to be deemed reasonable care depends on the circumstances 
Oi-each case,see Partap Chand vy. Satytda Bibi (1), the decision in 
which goes to show that mere reliance upon the entry of the vendor's 
name in the Government revenue registers is not under all circum- 
stances sufficient to constitute reasonable care in ascertaining whether 
the vendor has power to makea sale. _ | 

In the present case the information given by the plaintiff’s brother 
that he derived his title under a registered deed wassuch as, in m 
opinion, to put any reasonable man upon ingniry, and lead him to ask 
for production of the original deed, and if it was not produced to ask 
for explanation of its non-production, and in any case to require to see 
a registration copy of it. If the first defendant had taken this care in 
the present case, he must have become aware that the property did 
‘not belong to the plaintiff's brother alone. | 

Not having done this I think it must be held that he had constructive 
notice of the contents of the deed owing to his negligence in not 
doing what any prudent man would have done, 

Not having taken the reasonable care which a purchaser is required 
to take, I fail to see how the first defendant can be heard to say that by 
reason of an act or omission on the part of the real owner, he was led 
into the belief that the property belonged absolutely to the ostensible 
ewner, and that he had power to make the transfer, or to say, in the 
words of section 115 of the Evidence Act, that the real owner had by 
his declaration, act or omission, intentionally caused or permitted him 
to believe that the ostensible owner was in fact the realowner, and 
had power to make the transfer he did. | 

The decision in Afaung Sav. Ma Kyok (2), in which extracts from 
the judgments in Ram Kumar Kondoo v: McQueen (3) and in 
Bisheshar v. Muirhead (4) are given shows, in my opinion, fully and 
correctly what the law applicable in the present case is, 


I. L. R. 23 All, 442. db (3) 11 B. L. R,, 53. 
a P. J. L. B. a (4) LL, R. 14 Nis 362. 
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1902. The plaintiff no doubt allowed his brother to appear as the ostensibie 
Vaw Sit Hoc, CWB and he might have been estopped as against a purchaser who 
iets had not been put upon enquiry, but he has shown or rather it is ad- 
Mavuywe Dawoop. mitted that the first defendant was told of the ostensible owner’s title 
iio having been derived through a registered deed, and consequently the 
plaintiff has shown that the first defendant had constructive notice of 
the title, or in any case that circumstances existed at the time of pur- 
chase which should have put the first defendant on his guard and sag- 
gested enquiry, which enquiry, if made, would have resulted in his 
ascertaining the title of the plaintiff. Under such circumstances as 
ruled in Bisheshar-v. Mutrhéad (1), the plaintiff, the real owner, may 

assert his title and is not estopped. 

I would allow the appeal, but would not give the plaintiff any costs 
in any of the Courts, and would order the second defendant to pay the 
first defendant’s costs. 

It will be open to the latter to sue the second defendant for half the 
purchase-money he paid, as by the result of this decision the consider- 
ation for the purchase has failed tothe extent of one-half. The 
decree of this Court willreverse the decrees of the Lower Courts and 
will declare that the plaintiff is entitled to a half share of the pieces 
of land situate in Tamway Kwin, Kéndan circle, Hmawbi township, 
Hanthawaddy District, known formerly as 3rd class Extra Suburban 
Lot No.9, and decreeing that the same be partitioned between the 
plaintiff and the first defendant in equal portions, and the plaintiff be 
given possession of one portion. 

The case will be remanded to the Original Court to deal with the 
question of mesne profits which has not been fully gone into. 

The decree will award costs in the manner previously stated. 


Birks, #.—I! concur in the judgment just delivered. I was at first 
of opinion that in view of the concluding passage in the judgment of 
the Court of First Instance we should remand the case to have the second 
defendant examined. The Court of First Instance seems to have held 
that the two brothers were acting in collusion and that this was a fraudu- 
lent claim. Fraud must, however, be specially pleaded, and on the 
facts as ardor found I donot think the question of estoppel arises, 

The plaintiff was away in China at the time of the sale to the first 
defendant and, though his conduct raises a suspicion of fraud, I think 
we are bound to takethe issues actually framed and decide the case 










wpon them. 
Civil Repwlay Apt Before Mr. Fustice Fox and Mr. Fustice Birks. » 
peal No. 36 of _ _ MASAW NGWE snp two,ormerse. MA THEINYIN. 
March th, . A. Gyi—tor appellants (defend- Agabeg and Maung Kin—for respond 
a“ ants). ent (plaintiff). 
pate Buddhist Law—Inheritance—Pavents predeceasing grand-patents—Grand-c 
aren representing deceased parents, Sores of. 


Among d-children whose parents have predeceased their grand-parents, t 
only one who ranks with the surviving uncles cad aunts is the eldest representativ 
———— eI 


(1) LL. R. 14 All, 362, ; 
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of the eldest child : the others only take one-fourth of the share that their parents 
Moan Hoe «, Ae Ox Bwin and others, 1 L.B.R., 104: Ma Pu _and two 
others v. Ma Le, 1 L. B. R., 93 3 Maung Hmu v. Maung Po Thin, t L, B. R., 505 
Ua Po and another v. MaSkwe Mi, Chan Toon’s Rulings, 418 ; J ve Mi Thaik 233, 
Chan Toon’s Rulings; Ma Mya v. Maung Po Thin, P. J. L. B., 585, and /n ve 
Maung Seik Kaung, 1 L. B. R., 23; referred to. ay. 
Birks, ¥-—The plaintiff-respondent Ma Thein Yin is the grand- 
’ daughter of Ma Paw, deceased, who had four children, as follows :— 
‘(1) Maung Taung, the eldest son and first defendant. 
(2) Ma So Ma Gale, the mother of the plaintiff, the second 
child and eldest daughter. 
(3) Maung Bya, the third child and second defendant. - 
(4) Ma Shwe Meik, the fourth child who had four children. 
Both Ma So Ma Gale and Ma Shwe Meik predeceased their mother. 
The plaintiff sues her, two uncles and the children of Ma Shwe Meik for 
a one-fourth share of 19°30 acres of land, 
The first and second defendants both filed written statements setting 
out (1) that the plaintiff had accepted Rs. 100 as her share of the 
- inheritance in the lifetime of Ma Paw; (2) that as Ma So Ma Gale had 
_ predeceased her mother, the plaintiff was not entitled to one-fourth of 
Ma Paw’s estate. | 
' Ma Nyein, who was the eldest of the children of MaShwe Meik and 
guardian of the minors, filed a written statement saying that she and 
the other children were heirs, and praying that they might not be made 
defendants. 
I understand this to mean that they wish to sue separately for their 
shares or to join as plaintiffs. | 
The learned Judge examined the plaintiff and practically decided 
the case ex parte. He accepted the statement of the plaintiff that she 
had not received Rs. 1co as her share and allowed her a one-fourth share 
upon the authority cited by Mr. Hla Baw. It is not clear what autho- 
xity is referred to, though probably section 15 of Book 10 of the Manu- 
Aye was cited in the Court below as it was here. It is evident that 
the question of law was not argued, The present appeal is filed on 
the ground that as the respondent’s mother predeceased Ma Paw she 
_ is only entitled to one-fourth of what her mother would be entitled to. 
-The learned Judge’s decision is in conformity with section 65 of 
Sparks’ Code, which runs as follows: “‘ The lineal descendants of any 
“person deceased represent their ancestor, that is, stand in the same 
“ place as a person himself would have done had he been living. And 
“these representatives take neither more nor less but just so much as 
‘their principals would have done.” | 
An illustration is given of three sons B, C, and D, twoof whom have 
predeceased their father A, Major Sparks gives the children of Band 
C the same rights as their respective fathers would have enjcyed had 
- they survived. This section of Major Sparks’ Code is evidently based 
on the Dhammathats referred to in section 105 of the Digest, but if it is 
intended to mean that in all cases a lineal descendant of any person 
“deceased represents his ancestor it has been overruled by a Bench of 
this Court in Maung Hmaw v. Ma On Buin and others (1), | 





(1) 1 L. BR. 104, 


1902, 
Ma Saw News 
Dv, 
Ma THEIn VIN. 


SSS 


200 LOWER BURMA RULINGS. [ vou. 





; ae i 

_ Egee. _ Both ge advocates who have argued this appeal rely on’ section-1 5, 
Ma‘Saw Nowe of Book 10 of the Manukye, which is to the following effect :—_ 
tee i) ; . wet P : P 
aC "3 © If the eldest son dies before his father ard mother, the law of inheritance be- 
Ma TEIN YIN. tween his son and his son’s uncles and aunts, is this: Because in case of the death 
en of father and mother the eldest son is called father, let his son and his (the eldest 

 son’s) younger brothers share alike, ; 


Should the eldest daughter die before the father and mother; this is the law for 
the partiticn of the inheritance between her daughter and her daughter’s uncles. 
and aunts: thatthe daughter of the eldest danghter and her (the eldest daughter’s) 
younger sisters shall share alike because the eldest daughter, when. grown up 
stands in the place of a mother. 4 


- 


In case of the death of the younger children occurring before the parents the law 
for partition of the inheritance between their children and the (co-heirs) relations. 
of their parents is this: The children of the deceased have one-fourth of the share 

. which would have come to their parents.” r 


Maung Kin ‘for the respondent argues that the plaintiff as the 
daughter of the eldest daughter is entitled to the same share as her 
uncles and aunts. 

Maung Gyi for the appellants argues (1) that paragraphs 1 and 2 of 
this section are alternative and (2) that there cannot be two ‘ orasa”’ 
children in the same family He argues from this that Maung Taung, 
being admittedly the eldest child, it would be his child and not that of 
his younger sister that would be entitled toan equal share with the 
wncles and aunts. This view seems correct Pe in conformity with 
sections 212 and 213 of the Attasanmkhepa, which are as follows :— 


The law of partition between the Orasa’s children and his co-heir, 

“212, During the lifetime of the parents, the Orasa’sson or daughter dies leaving 
children; such children come under the denomination of ‘ Out-of-time grand-chil- 
dren’ and cannot get the full share of their parents. They ‘are only entitled to 
shares equal to those of the youngest of their uncles or aunts. 


Explanation.—If the child of the deceased Orasa’s son and daughter is the 
eldest born, only such child shall obtain equal shares with the youngest of his 
uncles or aunts. If, however, such eldest child is dead, and only younger children 
survive, they shall get only one-fourth of what would have been the share of their 
parents, 5 


213. The law when ‘ Out-of-time grand-children’ may inherit, During the 
lifetime of the parents the younger sons and daughters die leaving children who, 
being‘ Out-of-time grand-children” are not entitled to the full share of the 
deceased. They shall get between them only one-fourth of what would have 
been the share of their parents.” - 


It would appear from section 12 of the Aftasankhepa that if the 
Orasa’s child has more than one descendant it is only the eldest-born 
of those who can obtain an equal share with the youngest of thé uncles 
and aunts. There is alsoa silat of my own in A/a Pu and two others 
v. Ma Le (1), where the rights of out-of-time grand-children were 
discussed. It is admitted in this case that the Orasa son, Maung 
Taung, has not claimed his one-fourth share on the death of his father 
and he is not therefore debarred from claiming his share for the 
reasons stated in Maung Hmu v. Maung Po Thin (2). 


Ee LB. R,.93- (2) I: LB. R:, 50. 
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I hold therefore that. the plaintiff, not being the daughter of the  - - rgo2, 


eldest child of Ma Paw, is only entitled to one-fourth of what her mother —- 
should get, as held in Ma Pu's case quoted above. Ma Saw News 


2, 
* The next point to determine is what share do the children of Ma MA Tuem Yis. 
Paw get on the death of; their mother, the father having died before. —— 
_ Maung Kin has’ quoted section 153 of the Digest and urges that the 
‘ division should be made as there stated inthe Manukye. This pass- . 
age runs as follows -— 


“ On the death of the parents leaving both sons and daughters let™ the eldest 

-. Son and daughte- first take the clothes and ornaments of the father and mother 

ively. Then let the remainder be divided into 15 shares and after the 

eldest has taken a share let each succeeding child take one-fifteenth of the pro- 

perty left after the brother or the sister next immediately preceding has taken his 

or her share. ‘This mode of division shall be reves twice over or six times 
over before the residueshall be divided equally among all the co-heirs.” 


The Diammathat Kyaw says the share should be divided into 122 
the Warulinga 10, while the Dhammasara gives 20 shares. 


The principle adopted in the Dhammathats quoted in this section of 
the Digest is a graduated scale. I am uot aware that these Dhamma- 
thats have ever been followed in Lower Burma, The custom here has 
undoubtedly grown up of an equal division among the co-heirs, 


This question was considered by Mr. Burgess in the case of Wa Po 
and Maung Shwe Gun v. Ma Shwe Mi (1), where the question was 
whether two sisters should share equally. Mr. Burgess pointed out 
that the Dhammathats gave very varying rules. The following passage 

~ from his judgment may be quoted in favour of an equal division :— 


“Tt seems to me therefore that when the rules are conflicting and uncertain 
when there is no proof as to what Dhammathat ought to be foilowed or what rule 
ought to preyail, when it cannot be shown that a particular direction is a living 
rule and not merely a dead letter, and when the circumstances of the case are not 
such as are contemplated by the object of the rule, the Court may safely accept a 
custom which is consonant with equitable princi le In the present case the 
appellants have failed to show the observance of any fixed rules in the Dhamma- 
thats and there are no means of telling which rule out of different rules is strictly 
apolicable. There is evidence that in practice the complicated and intricate and 
in some respects fantastic rules in the Dhammathats are not taken as a guide, but 
that the principle of equality is followed: and the circumstances and relative 
positions of the parties disclose no grounds for making that difference between 
them in regard to their rights of inheritance which is at the root of the rule of 
succession to be found in the Buddhist text-book.” , 


These remarks may be compared with those made by Mr. Jardine in 
Mi Thatk's case (2) as to the customary way of applying the Dham- 
mathats through family councils and village arbitrators. 


It has often been brought to my notice that parties to an inheritance 
suit consent to the shares fixed by arbitrators though they may not be 
_ justified by the Dhammathat. This seems to have been the case in 

Civil Second Appeal No. 48 of 1901 heard by the Chief Judge and myself 
where | pointed out that the children of the fourth and fifth daughters 


(1) Chan Toon, 418- | (2) Chan Toon. 223. 
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1902, were only entitled to one-fourth of their mother’s share as being “ out- 
owas of-time grand-children.” The other heirs in that case made no 
Ma Saw Nowe objection to their getting the full share, 


. v, : : 
Ma Tue1n Yin. In the present case the appeal is based on the fact that the learned 
Judge on the Original Side has made a wrong division according to the 
Dhammathats, _ | “5 

The only point for determination is whether the daughter of the’ 
eldest daughter can claim an equal share with the younger children of 
her grand-mother, she not being the eldest child. There is no other 
ambiguity in section 15 of Book X of the Manukye. In Ma Mya v. 
Maung Po Thin (1) I held that the eldest competent. son was 
preferred to any daughter. 

This seems to have been doubted in Maung Setk Kaung’s case (2), 
though the question did not arise for decision. In both this case and 
in Maung Setk Kaung’s case the eldest child was ason. | think, how- 
ever, it is Clear that therecanonly be one Orasa child in a family. The 
tendency of the decision both in Upper and Lower Burma has been, to 
treat the other children except the Orasa as having equal rights, 

The principle appears to be this: Among grand-children whose } 
parents have predeceased their grand-parents the only one who ran 
with the surviving uncles and aunts is the eldest representative of the 
eldest.child: the others only take one-fourth of the share that their’ 
parents would have enjoyed had they survived. = 


I would therefore modify’the decree of the learned Judge by giving 
the plaintiff a one-sixteenth share in the property in suit with costs on 
the amount decreed. I would not give costs in this appeal as the learned 
Judge heard the case ex parfe and might have arrived at the same con- 
clusion if the point of law had been argued. 


fox, F.—I| concur. 








Criminal Revision Before Mr. Fustice Copleston, Chief Fudge. 


No a1 of 1902. | 
Wovek CROWN vw. PO THIT. 
ath. 


Sentence—Fine in lieu of whipping—Kemission of senténcé—Discretion. of Magis- 
trate—Criminal Procedure Code, s, 395. 
In case a whipping cannot be inflicted the only sentence that can be passed inf 
lieu thereof is one of imprisonment, One of fine cannot be passed. 
It is in the discretion of a Magistrate to remit a sentence of whipping. 
Empyess v. Sheodin, 1. L, R, 11 All, 308, followed. 
THE accused in this case was sentenced under section £379 Indian 
Penal Code to receive 20 lashes, Under section 395 Criminal 
. Procedure Code the Magistrate converted the above sentence into 
one ofa fine of Rs. 3 or in default 10 days’ rigorous imprisonment, 
This was not a legal sentence. Incase a whipping cannot be inflicted, 
the only sentence that can be passed in lieu thereof is one of imprison. 


(1) P. J. L. By 585.° | (a)« L. Bs R, 23. 


= 
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ment. One of fine cannot be passed [see Empress v. Sheodin (1)]. 
Presumably, since a fine of Rs. 3 seems to be no sufficient equivalent 
for 20 lashes, the Magistrate was very reluctant to have to send the 
accused, a boy of 16, tojail. In that case it was in his discretion to 
remit the sentence of whipping under section 395 Criminal. Procedure 

Code. —— | 
Before Mr. Fustice Copleston, Chief Fudge. 

cA CROWN vw. NGA SHEIN. * 

Theft and taking giftto help to recover stolen property—Double conviction— 
: Cumulative sentence—Indian Penal Code, ss. 71,370, 215. 

Where a person is proved by recorded evidence to have committed a theft, and 
is also proved to have committed the offence described in section 215 Indian Penal 
Code such person may be convicted and sentenced for each of such offences, for the 
offences are distinct transactions which may be proved independently of each other, 
But where the theft is held to be proved not by direct evidence but by infererice 
drawn from the facts which prove the commission of the offence under scction 215 
Indian Penai Code. , 

Held,—that separate convictions and sentences should not be passed. 

Held,—further that if the offences are separate and distinct they should be separ- 
_ately tried, because they do not form part of the same transaction, - 

Nga Ok Gyi-v. Queen-Empress, S. J. L. B., 449; Queen-Empress v. Nea Tun 
Byu, P. J. L. B., 226; distinguished. . 

THE Magistrate convicted Nga Shein under section 379 . Indian 
Penal Code as well as.under section 215 Indian Penal Code in 
respect of the same property because the offence under section 215 
~was proved and the theft had been recently committed. The Magis- 
trate referred to the case of Nga Ok Gyt v. Queen-Empress (2) 
which supports a conviction for theft, when the person taking the 
gratification does, asin this case he did, point out where the stolen 
property is concealed, and when there is no evidence to show that 
any one else committed the. theft. For the double conviction and 
separate sentences the Magistrate relies on the ruling of Mr. Aston, 
Judicial Commissioner, in Queen-Empress'v. Nga Tun Byu (3) in 
which the learned Judicial Commissioner appears to have dissented 
from Mr. Ward’s judgment-in Vga Shwe Kya v. Queen-Empress (4) 
by holding that a person who commits a theft and subsequently 
takes a gratification for restoring*the stolen property can be convicted 
under both sections 2i5 and 379/and be separately sentenced. 

Mr. Ward appears to, have thought that, if by committing the 
offence described in section, 215, a person causes himself to be con- 
victed of the theft, he candot also be convicted under section 2155 
because he has done al] in‘his power to cause his own apprehension 
and conviction. I am*unable to adopt this reasoning. Itis obvious, 
' though this may not be an essential point, that the offender has no 
intention to cause his apprehension and conviction, and it is further 
impossible to say that he could not have done more than he did to 
effect his conviction, by giving himself up or by confessing instead of 
denying the theft. a 


(t) 1. L. Roar All, 308, (3) P.J.L.B., 226, 
tb) S. JUL. B., dio, 1. @ S 5B? 461, 


* Dissented from in King-Emperor v. Nga To, aL. B. R., 23 


1902. 


CRowWN 
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1902. I can, however, agree with Mr. Aston’s ruling: so far as it goes to 
Feawe show that, where a person is proved by recorded evidence to have 


= committed a theft, and is also proved to have committed the offence 
NoaSuem. described in section 215 Indian Penal Code such person may be con- 

— victed and sentenced for each of the offences. But in the. case before 
me now the theft is held to be proved not by any direct evidence, 
but by inference from the facts that a theft was committed and that 
the accused soon afterwards committed an offence under section 215 
Indian Penal Code. From the commission of the minor cflence the 
commission of the more serious offence is inferred, the former being 
as it were evidence of the latter and it seems to me improper that 
in this case there should be convictions and. sentences for the two 
offences, 

If the theft could be proved independently of the inference of theft 
drawn from the pointing out of the property there might be no objec- 
tion to the double conviction and sentence ; for the two offences may 
be distinct transactions. I regard the two convictions and sentences 
in this case as, to say the least of it, of very doubtful legality, and with- 
out going so far as to say that section 71 Indian Penal Code applies, I 
should hesitate to confirm these convictions, if | were hearing an 
appeal or an application for revision. As it is, the case has come before 
me in revision on this Court’s own motion and the sentences have 
expired. There is now no need for interference. I think it well, how- 
ever, to point out that while in some cases convictions both under 
sections 379 and 215, Indian Penal Code, may be legal and proper, 
there may be cases, such asthe present, when, if the offender is 
convicted of theft, he should not also be convicted of the minor 
offence. Further, if the offences were separate and distinct, they 
should have been separately tried, because they cannot be said to have 
formed part of the same transaction. ol 


Before Mr. Fustice Birks. 





Civil Second 


Appeal No, 236 of KANUSAWMY PILLAY », MAUNG' CHIT PU. 
M noR a Cowasjee and Cowasjee—for appellant (plaintiff). 
gost hs Fudgment of Appellate Court, Contents of—Civil Procedure Code, s. 5746 
— A lower Appellate Court passed the following judgment: “I see no reason te 


“interfere with the judgment of the lower Court based on facts. The legal quib- 
“bles raised in the appeal are not worth considering. Appeal dismissed with costs 
* against appellants.” : " , 
eld,—that the judgment is not one fulfilling ‘the requirements of section 574 4 
Civil Procedure Code, | 
Sokawan y. Babu Nand, 1. L. R. 9 All., 26, referred to. 3 
THE plaintiff-appellant is a Chetty and sues for a motionee decree 
on a deed, dated the 2oth May 1898, first increase of Mayén 1260, 
under which 10 acres of paddy land were mortgaged for Rs. 250, the 
amount -with 3 percent. per mensem interest to be paid in full in 
Tabaung 1260. He obtained a decree ex parte on the 4th December 
-4g900 for Rs. 463-12-0 and costs Rs. 60. The Court of First Instance 
restored the case on the application of the defendant, and finally 
dismissed the claim, holding that the land had been taken over outright 
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in satisfaction. It appears that the defendant had filed a written 1902. 
' statement but failed to appear on the date fixed. The miscellaneous 4, joawuy 
proceedings have not been sent up, but I understand that the defendant Pryvar. 


relied on being informed by the clerk of the date fixed for bearing, 2. ; 
and the Judge records that sufficient cause was shown for restoring Maune Curr Po: 
the suit. The chief ground of appeal urged now is that the judgment = 

of the lower Appellate Court does not comply with the conditions of 

Section 574 Civil Procedure Code. ‘The judgment is as follows :— 

“T see no reason to interfere with the judgment of the lower 
“Court based on facts. The legal quibbles raised in the appeal 
“are not worth considering. Appeal dismissed with costs against 
“ appellant.” : 

e judgment is somewhat more brief than the one condemned by. 
the Allahabad High Court in Sofawan v. Babu Nand (1). It will be 
seen from the judgment of Mahmood, J., in that case that section 
378 of the Code, which deals with irregularities of procedure, “ cannot 
“ be applied so as to throw upona Court of Second Appeal duties which 
“the law only imposes on Courts of First Appeal, which duties would 
“obviously go beyond the limits of section 584 Civil Procedure Code.” 
The attention of the District Judge is also invited to the rulings 

blished at pages 1, 64, 343 and 590 of the Printed Judgments. 
There is nothing in the judgment of the lower Appellate Court to 
show that it had even mastered the factsin dispute. If the lower 
Appellate Court had given reasons for its decision or specified what the 
Jegal quibbles were, I should be in a position to say whether a second 
appeal lay under section 584. It has been held by me in a recent case, 
Civil Revision No. 75 of 1901, that this Court should not interfere 
under section 622 as a Court of Revision from an order passed under 
section 98 restoring asuit decreed ex parte as the plaintiff has his 
remedy under section 591. The objection now taken on second 
appeal that the Court of First Instance restored the case on insufficient 
grounds is an order of that kind. | have explained to the respondent 
who has appeared in person that 1 am merely remanding the case for 
adjudication on the merits as the lower Appellate Court has not 
complied with section 574 Civil Procedure Code. | will follow the | 
procedure adopted by the Allahabad High Court and set aside the 
decree of the lower Appellate Court and remand the suit for a proper 
adjudication upon the merits with reference to the specific provisions of 
section 574 of the Civil Procedure Code, 

Costs to abide the result. 


Before Mr. Fustice C opleston, Chief Fudge, and Mr. Fustice Birks, en a 
CROWN ». SAN HLAING. Riteoence No: 


Taking from lawful guardianship—Kidnapping—Jndian Penal Code, 2,962. of 1902. 
An accused may be teld guilty of having eiiersica a minor from lawful / March 
dianship where there is no evidence of the accused having in any way enticed 18th. 
minor away and where the evidence is to the effect that the minor of hur own rete 


motion left her guardian’s keeping, and proposed elopement to the accused and 
went with him of her own free will. 7 


(1) I. L. R. 9 All., 26-' 





I goa. 


Crown 


v, 
San Hraine. 
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Queen-Empress v. Nga Ne U, S.J. L. B., 202; Queen v. Bhungee Ahur, a W. R. 
Cr. R., 53; Queen v, Sookee, 7 W. R. Cr. R.. 363 Queen v. Neela Beebee, to W. Re 
Cr. R., 33, and Ja ve Dhuronidhur Ghose, 1. L. R. 17 Cal., 298, referred to. w 

REFERENCE made by Mr. Justice Fox under section 11 of the Lower 
Burma Courts Act in Criminal Appeal No. 56 of 1902. _ 

The appellant has been convicted of an offence punishable under 
section 366 of the Indian Penal'Code. The female kidnapped or 
abducted was a girl of between 13 and 14 years of age, whose parents 
were still living. Upto the time of the kidnapping or abduction she 
had been living with them. It was proved and admitted that sexual. 
intercourse between the accused and the girlhad taken place subse- 
quent to the alleged kidnapping or abduction, The Additional 
Sessions Judge referred to the case of Queen-Empress v. Nga Ne U(1) 
as justifying a conviction, but that case merely affirmed that sexual. 
intercourse witha Burmese female minor without the consent of her 
guardian constitutes “‘illicit intercourse” within the meaning of sec- 
tion 366 of the Indian Penal Code. The question which arises in this 
case was not touched upon. 

That question is whether there was evidence of kidnapping or 
abduction. . 

To constitute abduction there must be evidence of force having been 
used or deceit practised upon the person who goes from one place to 


‘another. 


To constitute kidnapping from lawful guardianship there must be: 
evidence that the accused “took” or “ enticed’ the minor from the 
keeping of his or her lawful guardian, 

In the present case there is no evidence on,which it could rightly - 
be held that the accused had abducted the minor or that he had. 
enticed her away. 

The only evidence as to what happened when the minor went away 
is that of the girl herself. ae: | 

She said that she and the accused had been in love, and that in. 
consequence of their love affair her parents had turned the accused 
out of their house, and were angry with her, and that on the day in. 
question she went after the accused, met him at the bazaar, and called 
him away with her. 

The question then is whether under such circumstances the accused. 
can be held to have taken the girl out: of the Keeping of her father 
without his consent. : 

There is evidence of the accused having admitted to the father of the: 
girl tbat he had takenher away, but the words used are not given, 
and consequently there must be some doubt as to whether the accused’s- 
statemeni at that time differed from his story given in the Courts., 

There are remarkably few rulings by the Indian Courts as to what 
constitutes a taking from iawful guardianship. = ti 

In The Queen v. Bhungee Ahur (2) andin The Queen v. Sookee (3) it- 
was held that under section 361 the consent. of a minor is immaterial, 
and neither force nor fraud form elements of the offence, and that if it 


(1) S.J.L.By'202, | (a) 2W.R.CrR,5. | 3) 7 WR. Cr. R., 36. 
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be shown that the accused induced the minor to leave his other guar- 1902, 
‘dian’s house, it would be no defence that the girl was willing or an 
anxious to go. : . ; &, 
In Queen v. Neela Beebee (1) in which the kidnapped or “Saw Hratye, : 
abducted woman had of her own free ‘will left her husband’s house —— 
with the accused, it. was held that the accused could not be convicted 
_ under section 361 or section 363 of the Indian Penal Code, 
In the matter of Dhuronidhur Ghose (2) the kidnapped person 
appears to have left her husband's house of her free will, but no decision 
was given as to whether the party complained against could Be held 
to have taken her away. : 
Mr. Mayne in his Criminal Law of India, section 452, says that the 
‘ offence under section 361 of the Indian Penal Code consists in the 
violation of the rights of the guardian, and he refers to English cases 
which go to show that. there can be a “ taking ” away of a minor 
even when the minor herself proposes or suggests the going away 
together. oe am 
Sir FitzJames Stephen in his Digest of the Criminal Law of 
England gives. an illustration under-Article 262. (pagé 179) as 
follows :— 
“ A, a girl under 16, asks B, by whom she had been seduced, 
“elope with her, & commits abduction.” | 
He says also “ the taking must be a taking under the power, charge 
“or protection of the taker, but it is immateriz] whether the girl is 
“taken with her own consent or at her own suggestion, or against her 
“will,” : 
The present case appears to me to be one in which the minor left 
her father’s keeping of her own accord, and herself suggested elope- 
ment with the accused. It is open to question whether under such 
circumstances the accused can under the law of India be held to 
have kidnapped the minor. Under section 11 of the Lower Burma 
cote Act, 1900, I refer the following question toa Bench of the 
ourt : “ Can an accused be held guilty of having kidnapped a minor 
“from lawful guardianship when there is no evidence of the accused 
“having in any way enticed the minor away, and when the evidence is 
" to the effect that the minor of her own motion left her guardian's 
“keeping, and proposed elopement to the accused and went with him 
‘of her own free will?” 
Copleston, C.F.—I would answer the question asked us in the 
affirmative. It.appears to me that when a man—not himself a mingr— 
accompanies a minor female as her protector: or lover out of the 
keeping of her lawful guardian he may commit the offence of kid- 
napping. The consent of the girl is in such case immaterial and the 
man canbe said to fake the minor. In the case before the learned 
Judge who has made this reference it appears that the girl went tothe 
bazaar of the village in which she lived and there met the accused, and 
at her own request went off with him to another village. While inthe 


(1) 10 W. R. Cr. R, 33. (2) I. L. R. 17 Cal-, 208, 
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bazaar of her own village this Burmese girl might,. in my opinion, be: 
1 held to be still in'the keeping of her lawful guardian, Although she 
Crown went at her own request she went to other villages and she went 
‘Siar ut _. under the man’s protection, sleeping with him several -nights in two 
San Hearne. ©. : = ; | : 
oA different houses. It is not at ali probable that she would have left her 
home without the accused. In the case reported at 10 W. R., 33, the 
minor girl accompanied two females in. order to make a petition 
against her husband and she acted throughout like a free agent. 
There was no concealment except as to the object of the journey. 
That -case differs from the present, The object of the elopement in 
the present case was one which the prisoner shared and he acted as. 
the girl’s protector and not merely asa companion. This seems to 
me to justify a finding that there was a ‘aking; and, unless the minor 
was already at the time of the taking out of the keeping of her lawful 
guardian the offence of kidnapping from lawful guardianship would 
be committed. Whether she-was out of such keeping at the time she 
and the accused went off together would be a question of fact. 


Birks, $.—{ concur in the views expressed by the Chief Judge. In 
all these cases it is for the Court to draw a presumption under section 
114 of the Evidence Act as to whether there was or was not a taking 
out of lawful guardianship. Whether the accused inthis particular 
case enticed the girl is also a question either of direct evidence or of 
inference from the conduct of the girl and her lover, In cases where 
the minor deserts ker parents’ house to join a lover whoin her parents 
have objected to, the offence committed by the man depends upon 
circumstances. In the case referred the, accused knew the girl was a 
minor and that the parents had turned her out of the house. On the 
reference as stated I would answer in the affirmative, though the 
offence committed does not appear a serious one, 

The final judgment of the Court was delivered by :— 

Fox, F.—In accordance with the decision of the Bench to which I 
referred the main question arising in the case, I hold that the appel- 
lant was rightly convicted of an offence punishable under section 366 
of the Indian Penal Code. 

I do not think that the circumstances called for such a severe 
sentence, andI reduce the sentence to one of two years’ rigorous 
imprisonment. | 


1902. 








Before Mr. Fustice Copleston, Chief Fudge. 


CYiminal Revision ~  * 


No. 37 of ME.DA LI 2, CROWN, 
I902. *, rt 
March Record of summary trial—Statement of veasons for convictton—Offence when 
orst, not defined in the Indian Penal Code—Criminal Procedure Code, s, 263(h)—. 
aides Indian Penal Code, s, 289. 


The record of a surnmary trial, even though there be no appeal, should show in 
cases of conviction that there were facts proved sufficient to constitute an offence. 

Where the cffence is one described in section 289 of the Indian Penal Code, it 
should be clear on the record that the ingredients of the offence, which is not a 
defined one like theft, existed. Care should be taken to show that the offence has 
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really been committed and to record sufficient to enable a revising Court to form 1903. 
an opinion on the point. ‘ f ae 
In re Panjab Singh, 1.L R. 6 Cal., 579, and Empress v.Shidgauda,1.L.R.13° Me DaLa 


Bom., 97, followed. , Be 
‘THE accused has been convicted under section 289 Indian Penal Crown. 
Code on the ground that a dog owned and possessed by him bit another —_— 
person. The case was tried summarily. By the terms of section 263 
(hk) a brief staternent of the reasons for conviction must be recorded. 
The record a states that “the complainant’s witnesses say that 
the accused’s dog bit the complainant. The witnesses of accused 
cannot say that another dog bit the complainant.” The accused had 
asserted his ignorance whether his dog did bite complainant and 
offered to prove that it did not do so. 
There is no indication on the record that either the Magistrate or 
the accused were aware of, or considered, the real gist of the offence, 
namely, knowing or negligent omission to take such order with the dog 
as to guard against probable danger to human life or probable danger 
of grievous hurt from the animal; and, in my prea the record of a 
summaty trial, even though there be no appeal, should show, in case 
of conviction, that there were facts proved sufficient to constitute an 
offence. The “brief statement of the reasons” for Conviction should 
include a good deal more than appears in this case. The offence now 
in question is described in section 289 and it should be clear on the 
record that the ingredients of the offence, which is not a defined one 
like theft, existed. Considering the common laxity of: convictions 
under this section, it seems necessary to insist on care being taken to 
show that the offence has really been committed and to record sufficient 
to enable a revising Court to form an opinionon the point. The proper 
procedure in this matter was pointed out in the case tm ve Hanjab 
Singh (1) and also in Empress v. Shidgauda (2), In the latter case 
the reasons recorded were almost identical with those recorded in the 
case now before me. 
I set aside the conviction and sentence—fine to be refunded. 


Before Mr. Fustice Copleston, Chief Fudge. Sedueuns Postitie 

CROWN »w PO HLAW. No. 261 of — 
Costs payable in addition to fine imposed—Court Fees Act, 8. 31. Uorcs 
_ The amount of the court-fee paid on the complaint and of the precess fees 25th. 
incurred by complairant should be paid i addition to the fine imposed and not ae 


out of the fine imposed on the accused. 

Qu:en-Empress vy. Nea Tun, S. J. L. B., 595, foilowed. 7. 

Tue Magistrate should have ordered the payment of the court-fee 
on the complaint and of the process fees incutred by complainant to 
be made under the proyisions of section 31, Court Fees Act, 7 addt- 
tion to the fine and not out of the fine imposed on the accused. The 
other costs of prosecution which the complainant incurred were 
rightly ordered to be paid ou¢ of the fine under section 545 Crim‘nal 
Procedure Code. The Magistrate’s attention is invited to the ruling in 
Queen-Empress v. Nea Tux (3). 


(1) I. L. R6 Cal, 579. | (2) LL.R.28Bom.,97. | (3) S-J.L.B., sos. 
14 


310 LOWER BURMA RULINGS. [ VOL. 








Special Civil | Before Mr. Fustice Birks. 
oe ‘s MA KYAW eo. MA SHWE MA anp anorTuer, 
prs Lowis, Giles and Thornton—for. appel- | Chan Toon and Das—for 
March. lant (defendant). : (plaintiff and first defendant). 
27th, Claim by puisne incumbrancer—Prior incumbrancer party defendant—Lien of 
1902. ° priory mortgagee, Apportionment of among several properties. 


—— While a Court may in a suit where a prior incumbrancer is a party defendant 

either order that the sale of the property should be held subject to the prior mort- 

gage or that it should be sold free from the incumbrance of that mortgage if the 

cel incumbrancer so consents, there is no adequate authority for holding in a suit 

rought by a second mortgagee to bring to sale one outof several properties over 

- which the first mortgagee holds a lien, that the first mortgagee can be compelled 
to assent to an apportionment of his lien among the different pr’ perties. 

Maharajah Kish.y Pertab v. Lalla Nund, 25 W.R., 388; Ram Dhun Dhur v. 
Mohesh Chund:r,9 Cal.,406 ; Kanti Ram v. Kutubuddin, 22 Cal., 33, distinguished. 

THIS is an appeal on a question of law. The plaintiff-respondent 
sues the original mortgagor Kyaw We, the intermediate purchaser 
Ba E, and the first mortgagee and assignee of the purchaser’s rights, 
Ma Kyaw, for a right to bring one of three pieces of paddy land to sale 
as second mortgagee. 

It is admitted that the advance of Rs. 5,000 lent to Kyaw We on the 
mortgage deed of the 2gth April 1898 was really Ma Kyaw’s money 
and that she has a first lien on the three pieces of land mentioned in 
that document. The plaintiff-Ma Shwe Ma advanced Rs. 2,700 ona 
second mortgage of the first of these pieces of land in Site-tan 2uin 
(also known as Kyunbin kwin). The first and second pieces of land 
were sold by Kyaw We to Ba E onthe 17th January 1900 and resold 
by Ba E to Ma Kyaw on the 22nd February 1goo. 

The lower Appellate Court has found on the authority of the ruling 
of the Privy Council in Gokaldas v. Puran Mal (1) that Ma Kyaw 
has not lost her lien by reason of her purchase from Ba E and this has 
not been disputed at the hearing. It was admitted by the parties 
before the lower Appellate Court that the three pieces of land, each 
measuring about 100 acres, were of equal value, The lower Appellate 
Court apportioned the charge of Ma Kyaw, which it found amounted 
to Rs. 7,576 between the three pieces of land and gave the plaintiff 
a decree against Kyaw We for Rs. 1,386-14-0 declaring the land in 
Site-tan £win to be liable to a prior mortgage charge of Rs. 2,525 in 

_respect of Ma Kyaw’s first mortgage but ordering the sale of the land 
and the balance, if any, after this one-third proportion has been paid to 
Ma Kyaw to go to satisfy the plaintiff's second mortgage. It is 
against this portion of the decree that the appeal has been preferred. 

The lower Appellate Court relied on the rulings marginally-noted 

Maharajah Ki- for this order. In the first case the plaintiff was 
sher Pertab vy. Lalla the mortgagee by purchase of three properties and 
Nund (25 W. R. he also purchased the equity of redemption on two 

88) and Kam Dru® of them and a part of the third, No.610. The Court 
(sel 9 Cal. beldthat he could not sell No. 610 alone so astosave 
406. the portion of No. 610 in which he held an equity of 


(t) IL. L. R. ro Cal, 1035, ! 





= 
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redemption from all share of the burden. Glover, J., remarks : “ Pro- 
“ perty, the subject-of a mortgage, may be sold in satisfaction, but it 
“ must be sold as a whole and cannot be disposed of piece-meal at the 
“ pleasure of the-mortgagee.” In the second case the plaintiff had a 
first mortgage of 12 pieces of land, and he deliberately abstained from 
executing his mortgage decree against 11 of them still remaining 
in the possession of the mortgagor, but sued the execution creditor 
and the purchaser from his debtor, his object being apparently to make 


every body but his debtor pay the debt due to him. In both these. 


cases the Court glirected the first mortgage lien to be apportioned 
among the different properties. 

These cases do not seem to me to be adequate authorities for hold- 
ing that a first mortgagee can be compelled to assent to such an 
apportionment at the instance of a suit brought by a second mortgagee 
to bring to sale one out_of several properties over which the first mort- 
gagee holds a lien. The only other case cited is Kanti Ram. v. 
Kutubuddin (t), where the Court held as a construction of sections 
g6 and 97 ofthe Transfer of Property Act that “ the Court might, 
“ in a suit where a prior incumbrancer is a party defendant, either order 
“ that the sale of the property should be held subject to the prior mort- 
“ gage or tnat it should be sold free from the incumbrance of that mort- 
“ gage if the prior incumbrancer so consents.” In Mata Dinv. Kasim 
(2) the Allahabad High Court held that the second mortgagee had only 
the right of redemption as against the first mortgagee. The practice 
laid down by the Allahabad High Court on this point does not seem to 
have been followed by the other High Courts in India. The following 
passage quoted from Dr. Ghose’s Law of Mortgage in India, 3rd edition 
of 1902, page 681, appears applicable to the present case: ‘ One 
“ thing, however, is quite clear. A paramount title cannot be drawn 
“into controversy in an action for foreclosure, A prior manteege is 
* not therefore a necessary party to such an action, the proper object of 
“ which is only to cut off all rights subsequent to the mortgage. Hence 
‘no decree made in such an action can possibly affect the rights of 
“persons who claim under a prior title. If, however, the plaintiff 
* chooses to make the prior mortgagee a party to the suit, he should be 
“redeemed * * * Where, however, a sale is desired (as in the 
“ present case) prior mortgagees are sometimes made parties in order 
“that the property may be sold with their consent and a complete 
“title given to the purchaser. The prior mortgagee is required in 
“' such cases to consent to the sale or to refuse itatonce * * * If 
“however, the prior mortgagee does not give his consent the mort- 
‘f gaged property can only be sold subject to his incumbrance, for he is 
* not bound to come in under a decree obtained by a puisne mortgagee 
“but may choose his own time and manner of enforcing his security 
“a right of which-he cannot be deprived by a puisne incumbrancer 
“ ing him a party to his own action.” 

It is clear in this case that the appellant Ma Kyaw does not consent 
to the property in dispute being sold free of her incumbrance, as’ her 


(1) L. L. R. 22 Cal., 33. | (2) I, L. RR, 13 All, 432. 


1902. 
Ma Kraw 


2. 
Ma Sewe Ma 


Ig02. 





Ma Kyaw 
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‘Ma Suwe Ma. 
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allegation is that she may be prejudiced by the apportionment of the lien 
ordered by the Divisional Judge. The appeal is therefore allowed and 
the decree of the Divisional Judge will be varied by setting out the 
whole of the lien due on the first mortgage, Rs. 7,576 instead of a one- 
third part only—the said Rs. 7,576, to bea first charge on the said three 
pieces of land. The plot in dispute in the present case in Site-tan 
kwin to be sold subject to Ma Kyaw’s lien. The appellant will recover 
the costs of this appeal. - 








Before Mr. Fustice Fox and Mr. Fustice Birks. 

MOOTHOO COOMERA R ANS eo AND ANOTHER v. JANIKI 
Bagram and Mehta—for appellants. | Kk. B, Banurji—for respondent 

Probate oy Letters of Administyation—Oljection to application—Caveat—Form 

of caveat —Probate and Administration Act, s.75. 

Opposition to an application for probate or letters of administration should be 
made in the form of a written statement framed, signed and verified in the manner 
laid down in sections ir} and i114 of the Code of Civil Procedure, No ceveat is 
necessary where an application for probate or letters of administration has already 
been made. The form of caveat provided for insection 71 of the Probate and 
Administration Act is one which, as section 70 of the Act shows, may be lodged at 
any time after the death of a person by any one whoclaims to be interested in the 
estate of the deceased. The object of the provision for such form of caveat is to 
enable such person to ensure that no grant of probate of any will of the deceased 
or of letters of adwinistration to his estate shall be granted without notice to him. 

Fox, F—The respondent, Janiki Ammal, applied to the District 
Judge for letters of administration to the estate of her late husband. 
Citations were ordered to issue and the present appellants filed 
objections to the grant of the letters. | 

The counsel for the applicant contended that these objections 
could not be received, because they were not in the form: of caveat 
given in section 71 of the Probate and Administration Act, and 
because they were not supported by affidavit. | 

The District Judge held that he could not receive the objections, 
consequently the appellants had no opportunity of opposing the grant 
of letters. 

In holding that in order to entitle a person to oppose the grant of 
probate or letters of administration that person must file a caveat in 
the form given in séction 71 of the Probate and Administration Act, 
the District Judge was in error. Section 83 of the Act lays down 
that in any case in which there is contention the proceedings shall 
take as nearly as may be the form of a suit according to the pro- 
visions of the Code of Civil Procedure, in which the petitioner for 
probate or letters of administration, as the case may be, shall be the 
plaintiff, and the person who may have appeared as aforesaid to 
Oppose the grant shall be the defendant. ! 

Under the Code of Civil Procedure opposition to the claim made .in 
a plaint is made by a written statement on the part of a defendant, 
consequently opposition to an application for probate or letters of 
administration should be made in’the form of a written statement 
framed, signed and verified in the manner laid dewn in sections 114 
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and 115 of the Code of Civil Procedure. No caveai is necessary 
where an application for probate or letters of administration has 
already been made. The form of cavect# provided for in section 71 
oF the Probate and Administration Act is one which, as section 70 of 
the Act shows, may be lodged at any time after the ceath of a person 
by any one who claims to be interested in the estate of the deceased. 
The object of the provision for such form of caveat is to enable such 
person to ensure that no grant of probate of any will of the deceased 
or of letters of administration to his estate shall be granted without 
notice to him. 

The District Judge having wrongly refused to allow the appel ants 
to oppose the application for grant of letters, | think the order 
granting the letters must be set aside, and that the case must be 
. remanded to the District Court for the District Judge to hear the 
application de novo upon the appellants filing a properly signed and 
verificd written state ment. : 

There will be no order as to costs. 

Birks, F-—I concur. . . 





Before Mr. Fustice Fox. 


CROWN wv. TUN U. 


Public nuisance—“ People 
s, 268, 


Leaving out of consideration acts alleged to cause common injury, &c., to the 
public, and acts which must necessarily cause injury, &c., to persons using 
public rights, and dealing only with acts alleged to cause common injury to people 
in general who dwell or occupy property in the vicinity, the wording of section 268 
of the Indian Penal Code implies that an offence of a public nuisance can only in 
such case be committed in a neighbourhood which is dwelt in or occupied by 
_Peopie in general, that is to say, by a body or considerable number of persons. 

THE accused was convicted by the Subdivisional Magistrate of an 
offence punishable under section 2go of the Indian Penal Code. 

The act alleged to have caused a public nuisance was the erection 

of a bund on the accused’s land, the effect of which was to prevent 
surplus water running off from the lands occupied by five adjoining 
Owners or occupants, in consequence of which their crops were 
damaged. The reasoning by which the Subdivisional Magistrate 
arrived at the conclusion that the accused had committed a public 
nuisance is stated as follows in his judgment :— 
_ “I hold that these five persons are the people in general who occupy property 
inthe vicinity. The vicinity isa stretch of land much of which is uncultivated, 
and | take it that the number of people required to represent the people in generai 
will vary with the nature of the vicinity, and in this case the five cultivators do 
represent the people in general who occupy this largely uncultivated vicinity.” 

Upon the same line of reasoning, a nuisance caused to two persons 
only might be held to be a public nuisance in case those persons were 
the only occupants of land in the vicinity, for, as the Magistrate puts 
it, they would represent the people in general occupying land in the 
vicinity. The reasoning is not, in my opinion, sound. 


in general,” Interpretation of—Indian Penal Code, - 


1902. 
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Section 268 of. the Indian’ Penal Code contemplates acts which - 
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1903. 
Crown 


D, 
Tow U. 


i 


Criminal Revision 
No. 748 of 


 -£962, 


ay 
I jth, 


214 LOWER BURMA RULINGS. [ VOL. 





dwell or occupy pr8perty in the vicinity, or which must necessarily 
cause injury, &c., to persons using public rights. 

Leaving out of consideration acts alleged to cause common injury, 
&c., to the public, and acts which must necessarily cause injury, &c., 
to persons using public rights, and dealing only with acts alleged to 
cause common injury to people in general who dwell or occupy 
property in the vicinity, it appears to me that the wording of the 
section implies that an offence of causing a public nuisance can only 
in such case be committed in a neighbourhood which is dwelt in or occu- 
pied by people in general, that is to say, by a body ora considerable 
number of persons. | 

The section is not aimed at mere private nuisances such as were in 
this case caused to the accused’s neighbours. The remedy for such 
nuisances is by civil suit on the part of the injured individuate. 

The conviction was, in my judgment, not justified, and | set it aside. 
and find the accused not guilty of the offence charged against him. 

‘The fine will be refunded. 


Before Mr. Fustice Fox. 
CROWN vw. THAN NYIN. 
_ in oss m of more | 4) . 
Tari— Tapping wets sone Zz om rogpeghaae gears without license— 

Although a person may tap and draw far? from his own toddy-tree without 
committing an ¢fience punishable under section 45 of the Excise Act, yet the 
moment that a quantity of it largerthan four quarts sin his possession he commits 
an Offence punlishable under section 51 of the Act uniess he has a license contem- 
plated by section 30 of the Act. 

| CANNOT agree with the view that the conviction was illegal. The 
accused was found guilty of having been in possession of a larger 
quantity of fermented liquor than a person is allowed by section 30 of 
the Excise Act to posscss. 

The Financial Commissioner’s Circular No. 10 of 1892, at page 230 
of the Excise Manual, points out that it is not the intention of Govern- 
ment to prevent a.person from tapping his own toddy-tree, and it is 
declared that the term “‘ manufacture’’ in section 5 of the Act does 
not include natural fermentation of ¢arf unaided by any artificial 
process. . 

The circular was presumably intended to clear up doubts as to 
whether a person in tappin g a toddy-tree did not 1~se jacto manufac- 
ture fermented liquor. The manufacture of even the smallest quantity 
of fermented liquor without a license is prohibited by the Act. 

The circular, however, could not have been intended to alter, and 
could not in fact have altered, the provisions of the Act as to posses- 
sion of fermented liquor, Consequently althougha person may tap 
and draw tar? from his own toddy-tree without committing an offence 
punishable under section 45 of the Act, yet the moment that a quantity 
of it larger than four quarts is in his possession, he commits an offence 

ynishable under section 51 of the Act, unless he has a license contem- 
plated by section 30 of the Act. 

The proceedings will be returned. 
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Before Mr. Fustice Copleston, Chief Fudge, and Mr. Fustice Birks. 
MAUNG PO TE anp awoTser v7. MAUNG POKYAW anp anoTser. 
”~ Dawson—for appellants. | Broadbent ~for respondents. 
Redemption suit—Mortgage deed containing clause for forfeiture of propert 
fT: nae of piememsaie’ —Transfer of ownership, Evidence say tol of pay 
‘Where a transaction begins as a mortgage and subsequently there has been a 
transfer of possession from the mortgagor to the mort alhough the mortgage 
deed provides for forfeiture of the property on failureto repay on demand 
the amount secured with interest due, there still must be sufficient evidence toshow 
that the intention was to transfer the ownership of the property if this be alleged 
by the mortgagee—the burden of proof of such outright transfer being on the mort- 
gagee resisting redemption. | 
Copleston, C. ¥—This was a suit for the redemption of certain 
land in the possession of the defendants. The mortgage was asimple 
mortgage without possession. The plaintiff began by a false state- 
ment to the effect that only an unstamped document had been 
executed at the time of the transaction and that there was no stipu- 
lation for payment of interest onthe principal sum secured. It is 
clear, however, that a registered deed was executed in 1890 and that 


interest had to be ‘paid ; and, further, there was a clause providing- 


for the forfeiture of the property mortgaged on failure to pay the 
debt with interest on demand being made. Whether any interest 
was paid or not is not absolutely clear, but probably it was not. 
After a year or so the land was made over to the first defendant Nga 
Po Te, and subsequently about the year 1894 the land was made over 
by mutation of names in the Thugyi’s Kegister No. 1X to first 
defendant's daughter, the second defendant Ma Shwe Gon. 


The Judge of the Court of First Instance laid the burden of proof on 
the plaintiff, probably because the mortgage was without possession, 
and the land had subsequently passed in compliance with the terms of 
the deed as to forfeiture intothe hand of the mortgagee. I do not 
think this transfer of possession is sufficient in itself to raise a pre- 
sumption that the land has ceased to be under mortgage and has been 
’ transferred outright to the mortgagee, Such conversions of simple 
mortgages into usufructuary mortgages when the mortgagor cannot 
ay the interest due are common in this country, and evidence should 
e required to show that there has been a sale or transfer outright if 
the mortgagee in possession asserts that there has been. I think 
then that the Township Judge was wrong in placing the burden of 
proof on the plaintiff, and that the lower Appellate Judge who held 
that the burden of proof was on the defendants wasright. We have 
then to consider whether the evidence offered by the defendants is 
sufficient to prove that there was an out and out transfer. The 
evidence for the plaintiff may be briefly referred to. Several witnesses 
are called to show that there was only a temporary transfer of posses- 
sion of the land, and that there wasa subsequent demand for per- 
mission to redeera followed by a promise to allow redemption in the 
following year. The witnesses are not very consistent, but they do to 
some extent support plaintiff’s contention. 
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1901. On the other hand there is on the defendants’ behalf the evidence 
Sian He rs of the former thaugyi. The pyatpaing which is on the file is written 


p in two inks, black and red, and the original does not appear to have 
Maune Po Kraw. been produced. The Township Judge although he decreed in tke 
nti defendant's favour said that he did “ not much rely on this exhibit ; ’’ 
and I am also of opinion that it is not reliable evidence in this case. 
One of the witnesses for the plaintiff states that the pyatpaing was 
read out when the transfer of Ma Shwe Gon was made, but he does not 
say what was read out—so that that testimony is of very little weight. 
The Township Judge again remarks in the concluding portion of his 
judgment that “ it is not clear for what amount the land was made 
“ over and it is not equally clear that it was handed over temporarily. ’” 
The amount of consideration for the alleged out and out transfer was 
an important fact; and sib a in the opinion of the Judge the 
evidence of a temporary transfer was not clear, he seems to have 
thought there was a certain amount of such evidence. Defendants 
failed at any rate to prove their contention, and as! hold that the 
burden of proof was on them I would confirm the decree of the lower 
Appellate Court 
Whrn a transaction begins as a mortgage, then, even though since 
the date of the mortgage there has been a transfer of possession from 
the mortgagor to the mortgagee, ana although the mortgage deed 
provides lor forfeiture of the property on failure to repay on demand 
the amount secured with interest due, there still must be sufficient 
evidence to show that the intention was to transfer the ownership of 
the property if this be alleged by the mortgagee—the burden of proof 
of such outright transfer being on the mortgagee resisting redemption. 
This appeal is dismissed with costs. 
Birks, F.—I concur. 





Criminal Revision Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice Fox, 


No. 785. of and Mr. Fustice lrwin, | 
LS CROWN », THA SIN, * 7% 
28th. Murder—Sentence, nor mel—Extenuating circumstances—Burman tendency to the 


use of knife—Premeditation, Absence of— Deliberate intent to kill, Absence of— 

Intoxication—Indian Penal Code, ss. 302, goo, clause (4), 86—Criminal | 

Proc.dure Code, s., 967 (5). . ae 

Section 367, subsection (5) of the Code of Criminal Procedure, contemplates th 
passing of a sentence of death as the ordinary rule in cases punishable with death 
and the passing of any other sentence as the exception. 

On aconviction for murdera sentence of death should ordinarily be passed 
unless there are extenuating circumstances, 

In Burma where knives are freely used on the lightest occasion, it will be un- 
safe to lay duwn as a general rule that mere absence of premeditation or deliberate 
intent to kill is a good ground for abstaining from passing a capital sentence in a 
case where a knife is used. ‘To justify the passing of a sentence of transportation ~ 
for life in cases of murder the Judge should find that there are really extenuating 
circumstances, not merely an absence of aggravating circumstances. The extreme 
sentence is the normal sentence ; the mitigated sentence is the exception, It is not 
‘ for the Judge to ask himself whether there are reasons for imposing the penalty of 
death, but whether there are reasons for abstaining from doing so, 


* Explained in Hamid v. King-Emperor, 2 L. B. R., 63.“ 
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Per Irwin, F.—When a Sessions Judge has any doubt whether a sentence of 1902. 
death should be passed or not, he should sentence of death.* see 
Shwe Tha U v. Queen-Empress, 5. J. Eb. 271; Po Aungv. Queen-Empress, ii Crows 
S. J. L. B., 4593; Pyon Cho and others v. Queen-Empress, S. 1.L B., 636 ; Nga Uv. oj 
™*Oucen-Empress, P. J. L. B., 112 5; Thet Hnin 7. Queen-Empress, P, J]. L. B., 5503 Tua Sis.” 
referred to anand 
Thirkell White, C. $—The accused, Tha Sin, has been convicted 
- of murder and has been sentenced to transportation for life. His 
appeal was disntissed and he has been called upon to show cause why 
the sentence should not be enhanced. 
The facts of the case as set forth by the Additional Sessions 
Judge are as follows :— | 
“The accused Nga Tha Sin returned to his house from his threshing floor 
shortly before sunset onthe 23rd February drunk and abusive. He asked his 
mother fer a knife, but she told him that he was drunk with toddy and that she 
would not give it to him, He thereupon pulled a toddy slicing knife out of her 
hand and walked along the rcad using abusive language, with the knife in his 
hand. The witness, Maung Po Tu, seeing that he was drunk went after him and 
» asked him to give up’the knife. The accused refused to do so and said that he 
did not intend to do any ont any harm. He mentioned no names in his abuse, but 
Po Kyaw, accused’s cousin, thought that accused was abusing him and his brother, 
as early in the afternoon accused had asked him to lend him a gunny bag and he 
had refused on the gr. und that the bag belonged to his brother Tha Zi. 
“ After accused had walked a short distancealong the road hereturned and sat 
down on the verandah of his house muttering. Po Kyaw had gone down from his 
house and was on the ground on the north side of it. He called out, ‘ you are 
abusing us of course because yeu did not succeed in borrowing thatbag,’ Accused 
replied, ‘ 1 did not borrow the bag, and amnotabusing you. Don’t start a quarrel.’ 
Po Kyaw then abused accused in filthy language telling him to have sexual inter- 
course with his mcther. Accused replied in the samestrain, jumped off the veran- 
dah, ran up to Po Kyaw and stabbed him inthe back with the toddy knife. Po 
Kyaw called out, ‘ [| am stabbed, brother, don’t come.’ Po Kyaw’s brother, Tha Zi, 
had been lying down in the house. He left the house and ran up, saying ‘ What is 
it’ and accused proniptly stabbed him in the stomach and ran away. 
“Tha Zi’s wound was a very large one. and a large portion of his intestines. 
protruded from it. He died after three days in the hospital.’ 


‘ On these facts, the Additional Sessions Judge convicted the accused 
of murder, but considered that the case was not one in whicha capital 
sentence should be passed. He stated his reasons for this opinion in 
the following words :— 

* In the first place accused was drunk when he eommitted the offence. Though 
this is no excuse, as‘he drank the liquor of his own accord, still the fact may be 
taken into consideration in passing sentence as tuled in Nga Thet Hnin v. Queen- 
Emprest,P. J. L. B., p. 550. 

“In the second place the murder was committed in the heat of passion without 
premeditation (Maung U and seven othersv. Queen-Empbress, P. J. L.B., p.112), for 
though accused armed himself with a knife before walking ving the road abusing, 
there is nothing to show that he meditated murder or that he was abusing the 
deceased ; indeed when charged with having intended the abuse for Tha Zi and Po 
Kyaw, he denied it.” 

The accused on being called upon to show cause ‘why the sentence 
should not be enhanced, repeats the statement already made in the 
lower Court, and found to be untrue, that Tha Ziand Po Kyaw came 


*Dictum of Irwin, J., Pissented from in Shwe Chov. King-Emperor, 3 L.B.R., 111. 
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1902. to attack him with das; he pleads also that-he was drunk, that he had 
no intention to kill, that there was no premeditation, that there was 
serious provocation, and that he acted in self-defence. 





Crown 


Tra Sin, There are several rulings of the Court of the Judicial Commissioner 
of Lower Burma as to the circumstances and conditions in which a 


sentence of death or one of transportation for life should be passed on - 


a conviction for murder. Inthe case of Shwe Tha U (1), the accused 
stabbed the deceased in the course of a strugele, the deceased being 
unarmed. The Judicial Commissioner held that there was no pre- 
meditation, that there was grave and sudden provocation, and that 
there was a sudden fight. He therefore reduced the sentence to one © 
of transportation for life. 


In the case of Po Aung (2), where the accused, acting apparently 
on a sudden impulse, attacked the deceased with a ‘sword and inflicted 
two dangerous and two severe wounds, the Judicial Commissioner 
held that sentence of death should not have heen passed. The crime 
was held by the Sessions Judge to be murder, as coming within clause 
(4) of section 300, Indian Penal Code, and the learned Judicial Com- 
missioner apparently held that in such cases, capital sentences should 
not be passed. He disapproved the infliction of the extreme penalty 
in a case which was so close to the dividing line between murder and 

~eulpable homicide. 


In the case of Pyon Cho.and others (3), before the Special Courts 
the learned Judges seem to indicate the opinion that in case of murder 
sentence of death should be passed unless there are extenuating 
circumstances. 


In Nga Uy. Queen-Empress (4), the Judicial Commissioner enumer- 
ated some of the reasons which appeared to be sufficient for not passing 
a capital sentence. The reasons specified were (1) the youth of the 
offender ; (2) that the case fell under clause (4) of section 300, Indian 
Penal Code (cf. Po Aung’s case cited above) ; (3) thatthe murder was 
committed without premeditation in the heat of passion, without special 
brutality ; (4) that there was provocation ; (5) that there was doubt as to 
the sanity of the accused ; (6) that the accused was not the principal 
offender and acted under some one else's instigation. The learned 
Judicial Commissioner then stated the opinion that the extreme penalty 
should be reserved for “ cases of deliberate murder, for cases where 
‘ murder is committed to facilitate the commission of some other 
“‘ offence or to avoid arrest for an offence, and for other heinous 
‘eases of murder.” 


In the case of Thet Hnin (5), the learned Judicial Commissioner 
suggested a doubt as to the correctness of the instructions in the case 
last cited, but considered that they were in accordance with the 


: (3) S. J. L. B, 971. i | (3) S. J. L. B., 636. 
(2) S. J. L. B., 459 | i? P S Ie B., ie. 
(5) P. Ja L. B., 550. 
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practice of his Court. Finding that the murder was not a deliberate 
one and that the accused was probably drunk he did not confirm the 
death sentence. As regards the plea of intoxication, the Judicial 


mmmissioner referred to the rulings of English Courts that this may 


be considered in deciding what was the intention of the accused. 


I agree with the doubt expressed in the ruling last cited as to whe- 
ther the instructions in the case of Nga U (1) are strictly in accord- 
ance with the intention of the law, and the same remark applies 
to the ruling in the case of Po Asng (2). In particular, it seems that 
if the Legislature had intended to recognize degre: s of murder and to 
assign grad uated penalties therefor, the intention would have been 
carried into effect. With special reference to the remarks about cases 
falling under clause (4) of section 300, Indian Penal Code, it would be 
reasonable to look for a distinct provision for a lighter penalty in those 
cases. It may be remarked that the illustration given to that clause is 
illustration (@) tu section 300, Indian Pena! Code. Yet it would hard- 
ly be contended that a capital sentence is obviously inappropriate in 
that case. 

Section 367, sub-section (5) of the Code of Criminal Procedure, seems 
to contemplate the passing of a sentence of death, asthe ordinary 

‘rule, in cases punishable with death, and the passing of any other sen- 
tence as the exception. And it seems to me that the rule, so far as a 
rule can be laid down, should be that indicated by the learned Judges 
in the case of Pyon Cho and orhers (3) ; and that a sentence of death 
‘should ordinarily be passed unless there are extenuating circumstances. 

In considering whether there are extenuating circumstances, not 
only the circumstances of the particular case, but the conditions of the 
country and the habits of the people may fitly be taken into account, 
In this Province, where it is within the knowledge of all concerned in 
the Criminal Administration that knives are freely used on the lightest 
occasion, it would be unsafe to lay down asa general rule that mere 
absence of premeditation or deliberate intent to kill isa good ground 
for abstaining from passing a capital sentence in a.case where a knife 
isused. Punishments are imposed not merely’in retaliation for the 

crime but for the protection of society by the prevention of similar 

«crimes, It seems to me that it does not tend to the prevention of the 
use Of knives as weapons of offence to let it be generally understood 
that a man who hastily stabs another probably runs little risk of incur- 
ring the penalty of death. In such cases, mere absence of premedi- 
tation seems to me ordinarily to be an insufficient reason for not pass- 

ing a capital sentence. The safe rule seems to be at any rate, in this 

Province, that to justify the passing of a sentence of transportation 

for life in cases of murder, the Judge should find that there are really 
extenuating circumstances, not merely an absence of aggravating cir- 
cumstances. The extreme sentence is the normal sentence; the 
mitigated sentence isthe exception. It is not for the Judge to ask 





(1) P. J., L. B., 112: (3) S. J., L. B., 636. 
(2) S. J., L. B., 459. (4) Criminal Law of India, page 392. 
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1902. himself whether.there are reasons for imposing the penalty of death, 

—— but whether there are reasons for abstaining from doing so. 

aie ' As regards the special point which relates to the plea’ of intoxica- 
Tua Sin. tion, reference should be made-to section 86 of the Indian Penal Code. 

eas, The intention of this section is thus explained by Mr. Mayne (4) :—~ 


“ Section 86 lays down no rule asto the inference of intent in cases of intoxica- 
tion, but there seems no reason to. suppose that the framers of the Code propose 
to introduce a different rule from that of the English Law. Intention is sorte- 
times a presumption of law; sometimes itis a mere fact, to be proved like any 
other fact. A man is assumed to intend the natural or necessary consequences 
of his own act, and in the majority of cases the question of intention is merely the 
question of knowledge. IfI strike a manonthe head with a losded club, | am 
assumed to know that the act will probably cause death, and, if that result 
follows, lam assumed to have intended that it should follow. As the drunkard 
is assumed to have had the knowledge, he must necessarily be assumed to have 
had the intention, since, assuming the knowledge the law will allow no other 
explanation of the act to be given.” ; 

Similarly, when asin this case a man stabs another man in the 
stomach, he is assumed to intend to cause his death, that being the © 
ordinary and natural consequence of his act. And the fact that he was. 
drunk at the time does not diminish his responsibility. Nor can I see 
that it should be taken into account in determining the gravity of his 


offence. 


In the present case,1 do not think that the absence of premedita- 
tion or the fact that the accused was drunk was a sufficient reason for 
not passing. sentence ofdeath. In view of the fact that the view 
taken by the Judge was not without authority, and that some time has | 
elapsed since the case was tried, I do not think it necessary to enhance © 
the sentence. - . . 


Fox, ¢.—I concur in the views expressed by the learned Chief Judge 
and in thinking that in the present case enhancement of the sentence 
ig not calied for. 

Irwin, ¥-—I concur in the judgment of the learned Chief Judge. I 
would only add that in my opinion when a Sessions Judge has any 
doubt whether a sentence of death should be passed or not, he should 
pass sentence of death, It is oftena matter of difficulty to decide 
whether the extenuating circumstances are sufficient to justify the 
omission to inflict the extreme penalty ; and where there is a doubt on 
the point, | think it ought to be decided by the High Court and not by 
the Court of Session. Where a sentence of transportation for life has 
been passed there are manifest objections to enhancing it, even when, 
as in the present Case, we think that a sentence of death ought to have: 
been passed. There is no such objection to commuting a sentence of 
death to one of transportation for life, and such commutation should 
not be considered as any reflection on the way in which the Sessions. 
Judge has exercised the discretion given him by law. The expediency 
of passirfg sentence of death in doubtful cases and leaving it to be 
commuted by this Court if necessary 1s, [ think, a natural corollary of | 
the Chief Judge’s argument respecting the recklessness, with which ° 
knives are used in this Province, i 


= 
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Before Mr. Fustice Thirkell White, Chief Fudge. ; Geinbect Restiton 
CROWN ». YA BAW. ” 4 ot 
Grievous huri—Indian Penal Code, s. 320, cl. 8. Abril 
«= Inorder that hurt- may be grievous hurt under section 320, clause (8) of the 26th. 
Indian Penal Code, it is necessary that it should endanger life, or cause the sufferer — 
to be, for 20 days, in severe bodily pain or unable to follow his ordinary pursuits. 
The mere fact that an injured person is under medical treatment for twenty days J 
- does not necessarily show that he has suffe-ed grievous hurt. 4 
A fine is usually,an inappropriate punishment for a juvenile offender. 
THE accused was charged under section 325 Indian Penal Code. 
The Magistrate thought thatthe hurt was grievous hert. In that 
case, as a da was used, the charge should have been under section 326. 
At the same time it should be observed that the mere fact that an _ 
injured person is under medical treatment for twenty days does not 
necessarily show that he has suffered grievous hurt, In order that 
hurt may be grievous under the &th clause of section 320 Indian 
Penal Code, it is necessary that it should endanger life, or cause the 
sufferer to be, for 20 days, in severe bodily pain or unable to follow 
his ordinary pursuits. A man may continue under medical treatment 
long alter he has ceased to be in severe bodily pain, and though he 
may be quite capable of following his ordinary pursuits. This is often 
overlooked. 
_The accused was sentenced to pay a fine only. He wasa young boy 
and the sentence of fine was not very appropriate. Asa rule, a fine 
is not asuitable punishment in the case of juvenile offenders. When 
a fine is impos.d on a boy the sufferers are usually his parents or 
friends. But in this case, whether the conviction was nde section 
325 or section 326, Indian Pena! Code, the sentence of fine only was 
illegal. Under either of those sections a sentence of imprisonment, 
or, in the case.of a juvenile offender, of whipping must be passed. 
In the present case a sentence of whipping would have heen appro- 
priate. {am somewhat surprised that the Magistrate, who seems to 
have tried the case carefully and who has written a clear and intel- 
ligent judgment, overlooked the provisions of section 325 Indian 
Penal Code as to the punishment for the offence, and failed to see 
that a sound whipping would have been very beneficial to the accused. 
1 do not think the circumstances of the case are such as to render 
it desirable to revise the sentence ates this as of time. 
* * * 


Before Mr. Fustice Thirkell White, Chief Fudge, and Criminal Appeal 
Mr. Fustice Irwin, — é No. 132 of 
PO YAN »v. CROWN, ‘May 
The Assistant Government Advocate—for the Crown. 5th. 


Conviction o offence other than that charged—Grievous hurt with a da—Attempt £ = 
to murder—Indian Penal Code, ss. 326, 3o7—Code of Criminal Procedure,“f 
$8. 236, 237, 226, 227—Indian Penal Code, s. 307.—Two scales of pynishment, 
Where accused was charged with causing grievous hurt with a da under section 
326 Indian Penal Code, but was formally acquitted of that offence and convicted 
of attempt to’ murder, under section 307 Indian Penal Code— —_ 
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Held,—that though sections 236 and 237, Code of Criminal Procedure, would 
seem to legalize the procedure taken, yet the correct course would have been to 
amend the charge or to add a fresh charge of attempt to murder and to call on the 
accused to plead to this charge. 

In case of a conviction under section 307, if hurt is caused, that fact should be 
expressly stated in the finding, as it affects the maximum punishment. : 

The judgment of the Court was delivered by— j ; 

Jrwin, $—There is no doubt about the facts in this case, and the . 
evidence is quite sufficient to support the conviction ; but the appellant 
has been convicted of an offence with which he was not charged, and 
is iene which he was not called’ on to plead. He was charged 
with causing grievous hurt with ada under section 326. He has 
been formally acquitted on that charge and convicted of attempt to ~ 
murder, section.307- We have to consider whether the conviction is 
legal under these circumstances. 

Section 307 contains two scales of punishment, the higher scale 
being applicable when hurt is caused. In the present case the 
learned Judge ought to have stated expressly in the finding that hurt 
was caused. The higher scale of punishment under section 307 is 
identical with the punishment prescribed by section 326, but the 
practical effect of the finding seems to be that appellant has been 
convicted of the offence with which he was charged, p/mus thé inten- 
tion of causing death or the knowledge that he was likely to cause 
death. | 

Sections 236 and 237, Code of Criminal Procedure, read together 
seem to cover the Case and to legalize the course taken by the Court of 
Session, but it is quite clear that the correct course would have been | 
to amend the charge or add a freshcharge of attempt to murder and 
to call on the accused to plead to this charge; and although the 
conviction of attempt to murder did not render the- pfisoner liable 
to higher punishment, yet we think that the prisoner was prejudiced, 
and may fairly feel aggrieved at being convicted of an offence which 
involyes a higher degree of criminal inteut than the offence with 
which he was vharged; the more so as lie was convicted on his plea 
and the evidence was therefore not taken in full by the Court of | 
Session. 3 

The sentence being a suitable one we donot consider it necessary 
for the ends of justice to order a new trial. We therefore alter the 
conviction to one of voluntarily causing grievous hurt with a da, an 
offence punishable under section 326 Indian Penal Code, and we 
confirm the sentence. 





Before Mr. Fustice Thirkell White, Chief Fudge, . 
) and Mr. Fustice Irwin. 
WILFRED COOMBES v. MARY LOUISA COOMBES anpb sanoTHER, 


, Mr. Lowis—for appellant. 
2 ‘Reside,’ Meaning of—Indian Divorce Act, s. 2. 7 
The object of the Indian Divorce Acct is to afford relief to persons who, while not 
technically domiciled in India, are resident there for a considerable time, even 
though without intention of permanent settlement. 
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As used in section 2 of the Indian Divorce Act, the word “ reside” implies a dwel- 
ling either of 4 permanent nature or for some considerable time, It does not apply 
to a person who has a permanent abode elsewhere and who merely comes to India 
for the purpose of filing a suit under the Act witw the intention of returning to his 
permanent abode on the conclusion of the litigation. Mahomed Shuffii v. Laldin 
Abduia, (1879) 1.L.R, 3 Bom., 227 ; Shri Gosvami v. Shri Govardhan Lalji, (1890) 
ILL.R. 14 Bom, 541; In re de Momet, (1894) 1.L-R. 21_ Cal. O34 3 Everet v. Frere, 
(1885) LLL.R. 8 Mad., 205; Banerjee y. Banerjee, 3 C.W.N. 250; Manning v. 
Monning, L.R., 2 P.D., 223, referred to. 

The judgment of the Court was delivered by— 

Thirkell White, C. ¥—The sole question for determination in 
this appeal is the meaning of the word “resides” in section 2 of 
the Indian Divorce Act. The appellant is an employé of the Eastern 
Extension Telegraph Company, and at the time of the institution of the 
suit had his permanent abode at Singapore. He came to Rangoon on 
8th December 1901 and instituted the svit on 12th of the same month. 
He continued to live in Rangoon at least till 7th January 1902, with 
the intention, it is admitted, of returning soon afterwards to Singa- 
pore. It is not alleged that he ever had any permanent abode in 
‘ Rangoon or elsewhere in India. He lived in Rangoon temporarily 
for the sole purpose of instituting a suit to obtain a divorce from his 
wife on the ground of her adultery with the co-respondent. On these 
facts the learned Judge who tried the suit held that the petitioner was 
not residing in India within the meaning of the Indian Divorce Act, 
and that he had no jurisdiction to grant any relief under that Act. 

Section 2 of the Indian Divorce Act provides that, in order that he 
may be entitled to obtain relief under the Act, the petitioner must 
reside in India at the time of presenting the petition. Provisions as 
to residence within the jurisdiction of the Court are also contained in 
section 3. But it is sufficient in the first place to limit the discussion 
to section 2, as, if itis decided that the petitioner did not reside in 
India within the meaning of that section, his appeal must fail, 

On behalf of the appellant it is contended that, for the purpose of 
giving the Courts in India jurisdiction under section 2, it is sufficient 
that the petiticner should actually be living in India at the time of the 
presentation of the petition and that a temporary sojourn in this 
country constitutes residence for thé purpose of that section. Refer- 
ring to a case under the Insolvency Act, which was cited in the Court 
of First instance, the learned Counsel for the appellant argued that the 
word “ reside ” was not necessarily used in the same sense in. various 
enactments, and that the Courts should endeavour to ascertain the 
object which the Legislature had in view, and should interpret the 
words of an enactment so as to give effect to the intention of the 
Legislature. 

The meaning of -the word “reside” and its derivatives has been 
often discussed. One conclusion which is common to all the cases is, 
as urged on behalf of the appellant, that, to citethe words'of Sargent, 
J.,in Mahomed Shuffli v. Laldin Abdula (1):— | 

“The word ‘ residence’ may receive a larger or more restricted mean‘ng accord- 
ing to what the Court believes the intention of the Legislature to have been in 
framing the particular provision in which the word is used.” 


(1) (1879) L. L. R. 3 Bom., 227. 
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Similar words were used by Farran, ¥., in Shr? Gosvami y. Shyt 
Govardhan Lai (1). Decisions on the meaning of the word in other 
enactinents Cannot therefore be taken as conclusive in respect of its 
meaning in the Divorce Act. They may, however, be of value as aids 
to interpretation, and some general principles may be gathered from 
them. Thus, in the judgment of Sale, ¥.,in the case of de Momet (2), 
which was cited in the Court of First Instance, it was held that, for the 
purpose of section 5 of the Insolvent Act, persons who merely come 
into the jurisdiction of the Court for the purpose of obtaining the 


« benefit of the Act, and visitors, were not residents, and that a point 


of importance was whether the person claiming to be resident had an 
other residence elsewhere. In Mahomed Shuffiv. Laldin Abdula(3), 
where the meaning of the term “residing” as used in section 380 
of the Code of Civil Procedure was discussed, it was said that the 
Legislature could not have intended it to mean mere presence in the 
country at the time of the suit, and it was held that the plaintiff, who 
had lived in Bombay for four months, but who had never been there 
before and who could not show that his stay there was to be otherwise 
than temporary, was not residing there within the meaning of the 
section, 

In Everet v. Frere (4) an_officer who was only staying in Madras 
for a few days on his way to Europe was held to reside there for the 
purpose of section 648 of the Code of Civil Procedure. But stress was 
laid on the fact that at the time he had no permanent abode elsewhere. 

In Shrt Gosvamt vy Shri Govardhan Lalji (1), the meaning of the 
word “ dwell,” which was held to be equivalent to “reside,” was 
discussed with reference to the letters patent of the Bombay High 
Court. It was said by Farran, #., that, in ordinary language, a man’s 
residence meant his permanent residence ; that there was no authority 
for the position that staying in a place with a definite object or a fixed 
purpose, when a man has bond fide and permanent abode elsewhere, 
for a short and limited period, constitutes a dwelling in that place, 
and that residence must be of a more or less permanent character. — 

In Banerjee v. Banerjee (5) the question for decision in this appeal 
was discussed at some length by Jenkins, ¥. The following passages 
from the judgment of that learned Judge may be cited :— 

“Taking the word in its ordinary acceptation, it conveys, I think, the idea, if not 
of permanence, at any rate of some degree of continuance, * * # e 
degree of cuntinuance is not capable of precise definition, but I take it that, 
to serve as a foundation for this important branch of the Court’s jurisdiction, a 
jurisdiction dealing with vital interests and leading to most important conse- 
quences in a matter on which there is a conflict in the law of nations, the residence 
to which the Act points must be something more than occupation during the 
occasional ard casual visits within the local limits of the Court, more es peciall 
where there is a residence outside those limits marked with a considerable degree 


of continuance.” a . 

‘A similar principle was adopted in the case of Manning y. Man- 
ning (6) in the English Divorce Court, where it was held that, in order 
to enable him to sue, the petitioner must be a dond Ade resident within 


(1) (1899) LL.R. 14 Bom, 541. | (4) (1885) LL.R. 8 Mad. 205, 
es (18y4) I1.L.R. 21-Cal., 634. (5) 3 C.W.N. 250. © - 
(3) (1879) I.L.R. 3 Bom., 227. (6) L.R,, 2 P.D., 223, 
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the jurisdiction of the Court and could not rely merely on his presence 1902, 
within the jurisdiction casually or as a traveller. | Paral 
The effect of the authorities seems to be that the word “reside” is _ 
™an elastic term, to be construed according to the object and intention eleaneitetn 


of the Act in which it occurs. But no case has been cited or traced 
in which, for the purposes of the Indian Divorce Act, or any other 
‘enactment, a casual visitor, a traveller or a person who comes to a 
place for a short and limited period and for the specific object of 
being within the jurisdiction of the Court, when he has a permanent 
abode elsewhere, has been held to reside within that jurisdiction. 
| The ordinary meaning of the word “reside” as given in the Century 
Dictionary is— 
“To dwell permanently or for a considerable time; have a settled abode for a 
time ; a dwelling, a house.” 


A similar definition is cited in the judgment of the Court of First 
Instance. It is for the appellant to show that, in view of the object 
for which the Indian Divorce Act was enacted, the Legislature intend- 
ed the word to have a looser or more extended meaning than it has 
in ordinary usage. But when the object of the Act is considered, 
there seems no justification for this view. On the contrary, it is more 
probable that the Legislature intended to use the word in its strictest 
sense. As was pointed out by Jenkins, ., in the case above cited, the 
Indian Divorce Act has not made domicile the test of the Court's 
authority to grant a divorce, (1} but has constituted residence. It is 
unreasonable to suppose that the Legislature, while not adhering to 
the test of domicile which, on grounds easily understood, would be 
inconvenient in India, intended to go to the other extreme and afore 
no other test than that of mere physical presence. It can hardly be 
doubted that the object of the Act is to afford relief to persons who, 
though not technically domiciled in India, are resident there for a 

. considerable time though without the intention of premanent settle- 
ment, If there had been any other intention, it is to be presumed 
that the legislature would have explicitly stated it. 


On reason, therefore, as well as on authority, we are of opinion that, 
as used in section 2 of the Indian Divorce Act, the word “reside”’ 
implies a dwelling either of a permanent nature or for some consider- 
able time, and that it does not apply. to a person who has a permanent 
abode elsewhere and who merely comes to India for the purpose of 
filing a suit under the Act, with the intention of returning to his 
permanent abode on the conclusion of the litigation. In this view the 
appellant was not residing in India at the time of the presentation of 
his petition, and his suit was rightly dismissed. 

We therefore dismiss this appeal. The respondent and co-respond- 
ent have not been represented. It is unnecessary to make any order 
as to costs. ) 





(1) Gf. Dicey’s Conflict of Laws (1896), 269. 
| 15 
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Before Mr. Fustice Fox. 
; MA SHWE PON ». K. K. A. R. C. RAMEN CHETTY. 
' Maung Kyaw—for appellant. | Mr. K. B. Banurjee—for respondent. 


Ex-parte proceeding—Summons, Due service of—Time, sufficient for appearance, 
allowed —Civil Procedure Code, ss. 100 (a), 69. 


Section roo (a) of the Code of Civil Procedure makes it incumbent on Courts 
before proceeding ex-parte to find that the summons in the case has been duly’ 
served upon the defendant proceeded against : 3 

In a casein which the process-server has not known the defendant before 
serving the summons, it is necessary, before proceeding with the case ex-parte, to 
have the evidence of some one who did know the defendant before the service and 
who can state on oath that the summons in the case had in his presence been per- 
sonally served on the person for whom it was intended, or that a copy of it had 
been affixed to the outer door of the house in which he personally knew that the 
defendant ordinarily resided. : 


“Duly served” in section 100 (a) of the Code means, amongst other things» 
served as contemplated by section 69 of the Code, that is to say, within a time 
sufficient to allow of the defendant appearing on the day fixed in the summons 


-and being able to answer on that day. It should have been considered whether 


service on the afternoon on the 27th anuary on an old woman of 65 years of age 
to appear and answer at a Court some distance off On the morning of the 2gth 
January was due service, 

This case affords an instance of the careless way in which ex-parte 
decrees are sometimes given. 


‘A suit was instituted on the 21st January igor in the Subdivisional 
Court at Twante against the appellant, an old woman living at Wegyi, 
and her son-in-law; Maung Kyaw Thu, on a number of promissory 
notes alleged to have been executed by them. The old woman is 
illiterate. 


Summonses issued for settlement of issues on the 2gth January. On 
that day neither of the defendants was present, 


The return by the process-server endorsed on the summons was to 
the effect that on the 27th January he had met the first defendant, 
who was pointed out by the plaintiff, butas he did not find the second 
defendant, the summons had been affixed to his house. There is a 
further endorsement on the summons to the effect that the process- 
server stated on oath that on the 27th January he had met the first 
defendant, who signed the summons, and that as the second defendant 
was not found the summons was affixed to his house. Underneath 
this are some undecipherable scrawls, which may or may not be the 
signature and designation of some Court officer. 


On these materials the Judge found that the summons had been 
received by the first deiendant, and proceeded to take eviderce for 
the plaintiff. , 

The process-server’s endorsement indicated that he had not known 
the defendants before he went to effect service, yet the Judge pro- 
ceeded to hear the case without taking any evidence that the person 
on whom the summons was said to have been served was the first 
defendant; in other words, without any evidence of the identification” 
of the first defen? ant. 
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No doubt the plaintiff's agent, towards the end of his -evidence, “1902, 
said that the summons had been served on the first defendant, but the ._. _—— 
.. Judge should, even at that stage, have asked him if he had personally M4 aaa Por 
-sétn it served on her. . . K.K.AR.C. 
Section 100 (a) of the Code of Civil Procedure makes it incumbent Ramen Cuztry, 
upon Courts before proceeding ex-parte to find that the summons — 
in the case has been duly served upon the defendant proceeded 
against. In a case in which the process-server has not known the 
‘defendant before serving the summons, it is necessary in the first place, 
before proceeding with the case ex-parte, to have the evidence of 
some one who did know him or her before the service, and who can 
state on oath that the semmons in the case had in his presence been 
personally served on the person for whom it was intended, or that a 
copy of it had been affixed to the outer door of the house in which he 
personally knew that the defendant ordinarily resided. Without 
such evidence a Judge is not justified in proceeding to hear a case 
€%-parte. 
“Duly served” in section 100 (¢) of the Code means, amon 
other things, served as contemplated by section 69 of the Code, that is 
to say, within a time sufficient to allow of the defendant appearing on 
‘the day fixed in the summons and being able to answer on that day. 
The Judge in the present case does not appear to have considered this: 
it must have been a question whether service on an old woman of 65 
years of ave on the afternoon of the 27th January was due service of 
a summons to appear and answer at a Court some distance off on the 
morning of the 29th January. . | 
Judges cannot be too careful in making full inquiry as to due 
service of the summons upon a defendant before proceeding 
ex-parie. They shonld not be satisfied with endorsements by 
process-servers on the back of the summonses or endorsements that 
the process-server had stated on oath that the summons had been 
served on the defendant. ‘They should examine the process-servers in 
‘Court when the case is called on touching his proceedings, especially 
as to his personal knowledge of the defendant or of his ordinary 
residence, and if the process-server had not such personal knowledge 
previous to going to. serve the summons they should require the 
‘evidence of some one who had such knowledge and who went with 
the process-server and pointed out the person to whom the summons 
‘was to be tendered or the house to which it might be affixed. 
The application by the first defendant under section 108 of the 
‘Code to have the decree set aside appears to me to have been a bond 
Jide one. The evidence consists entirely of oaths against oaths. 
According to the evidence the endorsements on the summons were 
far from correct: it was not the plaintiff who accompanied the 
/process-server and pointed the defendant out, and she did not in fact 
sign the summons. It was the process-seryer himself who wrote her 
‘name in pencil on the back of the summons after she had, according 
to bim, touched the pencil. 
This shows what little reliance can be placed on such endorsements, 
The defendant’s application should, in my judgment, have been 


1902: 
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allowed. I allow the appeal and set aside the ex-farte decree against 

the first defendant in Civil Regular Suit No. 3 of tg901 in the Sub-- 
divisional Court at Twante: that Court will appoint afday for proceed- 

ing with the suit and give due notice to the plaintiff and to the firsc 

defendant of the day fixed. 


The plaintiff must pay the costs of the first defendant on her appli- 
cation in the Subdivisional Court and on this appeal, advocaté’s fee 
in this Court being allowed at Rs. 34. I may point out to the Judge 
that he also erred in giving a decree against the first defendant on 
the evidence he took, 


_ Neither of the witnesses said that the notes had been executed by 
the first defendant in his presence. They were said to have been 
taken by Ramen Chetty, who had chosen to leave the province. 


Without his evidence or the evidence of some one who could. 
testify to the first defendant having executed the notes, no decree 
should have been passed against the first defendant. 


—Befove Mr. Fustice Thirkell White, Chief Fudge, and 
Mr, Fustice Fox. 
MAUNG YE GYAN v. MA HME anp orTuHgrs. . 
Letters of Administration—Filing of valuation of property—Payment of Court 
Fees—Court Fees Act, s.ro-I. | 

Section rg-I of the Court Fees Act prohibits an order entitling a petitioner to the. 
grant of probate or letters of administration until the petitioner has filed in the- 
Court a valuation of the property in the form set forth inthe third schedule to the 
Act, and the Court is satisfied that the fee mentioned in No. rt of the first schedule.» 
has been paid on such valuation. 

Fox, ¥.—This matter was remanded to the District Court to try 
certain issues and to return Its finuings thereon. 


The Judge reports that the parties who objected to the grant of 
letters of administration to the appellant before this Court failed to 
appear before him notwithstanding that full opportunity was given 
them, and consequently he is unable to comply with the remand order, 


The burden of proof on the issues remanded lay upon the objecting 
parties, and as they failed to offer any evidence in support of them, it 
should be held upon what was decided by the Bench which originally 
heard the case, that the applicant-appellant had a better right to. 
letters of administration to the estate of Ma’Sa Be than the objecting 
parties had, and that he was the nearest of kin, and, as such, entitled 
to such letters. ‘There is, however, a difficulty about. making an order 
that letters should issue to him which was not brought to the notice 
of the Bench which first heard the case. 

' The case was instituted in the District Court on the 22nd Novem- 


-ber 1900, thatis, after Act XI of 1899 had come into force. By the 


améndments effected by that Act, section 19-I of the Court Fees Act,. 
1870, prohibits an order entitling a petitioner to the grant of probate. 
or letters of administration until the petitioner has filed in the Ceurt 
a valuation of the property in the form set forth in the third schedule 
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to the Act, and the Court is satisfied that the fee mentioned in No. 11 1902. 


-of the first schedule has been paid on such valuation, a | 
. . I find no valuation in the prescribed form upon the District Court's Mavens <e an 
‘.zecord: consequently the Court is precluded from making an order for Ma He. 
the grant‘of letters to the petitioner at once. If he, however, putsina nen 


valuation of the estate in the prescribed form and deposits the neces- 
sary Court-fees, I think the District Judge should grant the letters to 
him, I would allew the appeal and order that the District Judge do 
issue letters of administration to the estate of Ma Sa Be to Maung Ye. 
Gyan upon his filing a valuation of her estate in the form set forth in | 
third schedule to the Court Fees Act, 1870, and upon his depositing 
—Court-fees in payment of the fee mentioned in No. ir of ‘the first 
schedule to the Act. The respondents should pay the applicant’s costs 
_ in-this Court and in the District Court. 
Thirkell White, C.F.—1 concur. The affidavit and annexure (pages 
4 and 5 of the record) have not been overlooked. But they do not 
seem sufficiently to comply with the requirements of section 19-I of 
‘the Court Fees Act, 1870. The valuation should bein the form given 
in Schedule III of that Act; and in Annexure A, all the details given 
‘in the form in the Schedule should be entered, although against most 
of the items nothing may have to be shown. : 





Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. Fustice czo7 Miscellaneous 


Fox. Appeal 
No, 269 of 
MANA PAVANNA PADYACHI »«. ORMOGUM PADYACHIL. 190%. 
; May 29th, 
Messrs. Purjorjee and Dantra—for Mr. KK. WN. Banerjee—for 1902. 
appellant. , respondent. 





insolvency proceedings—Summary order for distribution of assets—Procedure 
Civil Procedure Code, s5+ 350, 351, 352) 3551 350 


Under section 350 _Code of Civil Procedure, the Court should examine the 
‘applicant to ascertain ‘hether the requirements of section 351 have been fulfilled, 
-and questions may be s ggested by opposing creditors. No written objection b 
opposing creditors is required. Both opposing creditors and the applicant may, if 
necessary, produce evidence. But evidence is not in the first place required from 
the applicant. 

Where a court after declaring the applicant to be an insolvent proceeded to 
‘ passa summary Order forthe distribution of the assets of the insolvent, and 
‘without any proof on the record of the existence or terms of any mortgage declared 

a person referred to as the mortgagee to be entitledto have his debt first satisfied 
out of the proceeds of the sale of the applicant’s property, andthen proceeded 
‘to appoint a recéiver. . 

fHeld,—that the summary order, besides being made in contravention of the 
' provisions of the Code, was clearly incorrect. Before declaring the mortgagee to 
‘be entitled to priority in the distribution of the insolvent’s property, the Court was 
“bound to have the mortgage proved and to-inquire into its terms, 


Thirkell White, C. ¥—The respondent Ormogum applied under 
section 344 of the Code of Civil Procedure to be declared. an insol- 
‘vent. His application, though not yery well drafted, seems to comply 
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1902. substantially with the requirements of section 345 of the Code. But 
grr paragraph 3 seems to be inconsistent with the schedule attached to 
ie es the application, for it declares that all the applicant's Property was. . 
a. mortgaged nine years agoto Mona Paora Porachi, whereas in tié 
Ornmocum schedule itis stated that the property was mortgaged to Mottapha 
PapYacut. Chetty and that Mona Paora Porachi has only a money decree against 
oie him. Notices were duly issued under section 347 of the Code of 
Civil Procedure, and the Court proceeded to deal with the appli- 
cation under section 350. ‘Ihe procedure of the District Court so 
far seems to have been in accordance with the Code. The intention 
of section 350 seems to be that the applicant should be examined on. 
his application with a view to ascertaining whether the requirements 
of section 351 have been fullilled. Any creditor who opposes the 
application may either cross-examine the applicant or suggest questions 
to be put to him by the Court. There is no provision in the Code 
for the filing of written objections to the application. Any opposing 
creditor may be heard, and an opportunity should be afforded him to. 
produce evidence in support of his objections. The Code does not 
expressly provide for the production of evidence by the applicant. 
But no doubt it is within the power of the Court to allow or require 
him to produce evidence to re but any evidence produced by an oppos- 
ing creditor. In the first place, nowever, production of evidence by 
the applicant does not seem to be necessary. Ordinarily it seems to- 
be assumed that the Court will have sufficient materials on which to. 
base its decision in the examination on oath of the applicant and the 
statements and evidence of the opposing creditors, if any. In this: 
case the District Court appears to have strictly followed the procedure 
prescribed and to have found it necessary to call upon the applicant 
to produce evidence. 


The opposing creditor in this instance was Govindsam Pillay as. 
agent of Mapa Pavanna Padyachi. It is urged as a ground of appeal 
that the District Court entirely misconceived the objections taken by: 
the appellant. These objectionsseem to be that the statements in 
the application were not substantially true because the applicant had ~ 

. other property, and that he had recently sold prcperty since the insti- 
tution of the suit in which the appellant obtained a decree,. with intent 
to defraud the appellant. There is nothing to show that the District 
Court failed to understand this. The Judge found that it was not. 
proved that the applicant had other property or that he had transferred 
‘his property with intent to defraud his creditors. I think these find- 
ings were justified. Two witnesses, indeed, said that besides three 
or four pieces of land the applicant had 25 or 30 head of cattle, but 
another witness said that this property might belong to his brother and 
parents. I think that the evidence as to the applicant’s property was 
too vague to enable the Judge to come to a conclusion adyerse to the 
applicant, At the same time I think that the witnesses might have 
been more closely examined. As regards the alleged transfer of proe 
perty by sale, I cannot see that there was any evidence that this had 
been done with intent to defraud. 


wi 
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The Court thereupon declared the applicant to be an insolvent, and 
I think that this declaration was justified. But the Judge then pro- 
ceeded to pass a summary order for the distribution of the assets of 
the insolvent, declaring a person referred to as “ the mortgagee ”’ to 
be entitled to have his debt satisfied out of the proceeds of the sale of 
the applicant’s property. Having done this the Judge proceeded to 


. appoint a receiver. This procedure was clearly not in accordance 


with the provisions of sections 35r and 352 of the Code of Civil 
Procedure. 


After declaring the applicant to be an insolvent the Judge should 
then have appointed a receiver of his property. He should then, 
under section 352 Code of Civil Procedure, have called upon the 
creditors to prove the amount and particulars of their claims; he 
should have determined the persons who had proved themselves to be 
the insolvent's creditors and their respective debts, and he should 
have framed a schedule of such personsand debts. Further pro: eedings 
should have been regulated by sections 355 and 356 of the Code. 
The Jucge’s order, besides being made in contravention of the 
provisions of the Code, was clearly incorrect, for there is no proof 
on the record of the existence or terms of any mortgage. Before 
declaring the mortgagee to be entitled to priority in the distribution 
of the insolvent’s property, the Judge was bound to have the mortgage 
proved and to enquire into its terms, | 


I would therefore set aside so much of the order of the District 
Court as relates to any proceedings subsequent to the declaration of 
the applicant’s insolvency, and remand the case for disposal according 
tolaw. I think thatthe parties should bear their own costs in this 
appeal, 

Fox, F—I concur. 


Before Mr. Fustice Thirkell White, Chief Fudge. 
CROWN vw. NGA YEIK anyp orHers, 
Setting cocks to fight—Burma Gambling Act, s. 10—Proceedings of Legislature 
not to be used to interpret Statute, | 


The mere act of setting birds or animals to fight in a street or thoroughfare,. or 
place to which the public have access, is an Offence under section 10 of the Burma 
Gambling Act. The section does not require that there should be any wagering 
on the result of the fight, 

The proceedings of the Legislature which resulted inthe passing of an Act 
cannot be referred to as an aid to the interpretation of the Act. | 


Administrator of Bengal v, Premlal Mullick,(1895) LL.R. 22 Cal., 788, cited, 
THE accused have been convicted under section ro of the Burma 


‘Gambling Act of setting two. cocks to fight in a place to which the 


public have access, or of being present there, aiding and abetting the 


public fighting of the two cocks. The accused-‘all admitted the 


commission of the acts charged but urged that, as the fighting was not 
for money, they were not liable to punishment. The Magistrate, 
however, held that they had shown ‘no cause why.they should not he 


1902. 
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convicted, and accordingly convicted them and fined them each Rs, 5, 
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1902. The District .Magistrate has referred the case with the following 
Fe remarks :— 


De “This view of the law is clearly Abin as if no money were On the result of the 
Nea Yeix, fight the act would not be called gambling and would not be included in such an 
— Act. In the present case as the accused did not acknowledge the betting which 
the headman said had taken place, the Magistrate should have recorded evidence 
on that point, As the case stands the record does not disclose an offence under | 
10 (I) (¢), Gambling Act, and the conviction should be set aside.” 


1 am unable to adopt the view of the learned District Magistrate. 
Under section to of the Gambling Act the mere act of setting birds 
or animals to fight in a street or thoroughfare, or place to which the 
public have access, is an offence. The section does not require that 
there should be any wagering on the result of the fight, It is impos- - 
sible to read into the clause an intention which the Legislature has 
not expressed, especially when in another clause of the same section, 
the fact of playing for money or some other valuable thing is made 
an essential element of the offence. If that had been the intention 
of clause (4) of section 10 of the Gambling Act, it can hardly be 
doubted that it would have been explicitly stated. 


The Magistrate should have distinguished between the persons 
who set the cocks to fight and those who were present aiding and 
abetting. In his judgment he has referred to the Statement of 
Objects and Reasons published when the Bill afterwards enacted as 
the Burma Gambling Act, 1899, was introduced into the Legislative 
Council. Their Lordships of the Privy Council have ruled that the 
proceedings of the Legislature which resulted in the passing of an 
Act cannot be referred to as an aid to the interpretation of the Act. 
(Administrator-General of Bengal v. Premlal Mullick) (1). 

The convictions in this case are not open to objection on the grounds 
stated by the District Magistrate. 





Criminal Reviston Before Mr. Fustice Thirkell White, Chief Fudge. | 
alae al . CROWN 2», PO LON anp oraers, 
ae y Robbery with huvi—Inditan Penal Code, s. 394—Kebbery without hurt—Indian 
Nhe Penal Code, s. 392. 


Theft may be robbéry under various conditions which do not involve the causing 
of hurt. : 


In cases where the offender attempts tocause hurt, or causes wrongful restraint, » 

‘or fear of death, hurt or wrongful restraint, a charge cannot be framed against 4 
him under section 394 Indian Penal Code. Section 392 would be the onlyssection 
applicable. But when the fact which transmutes theft into robbery is the voluntary 
causing hurt, then, while section 392 still applies, insomuch that a charge under 
that section should be framed, a Magistrate is not justified in disregar ding the 
_ application of section 394: a charge of voluntarily causing hurt in committing 
robbery should be addea under that section. That section imposes a specific 
penalty for a specified act ; and if there is primd facie ground for believing that 
‘the accused has committed that act, he shceld be charged with it. 


(1) (1895) 1.L.R. 22 Cal., 788, 
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THE accused was charged with committing robbery by causing 
hurt. This was a somewhat inexact expression. What was no doubt 
intended was to charge the accused with committing robbery, and in 
committing it voluntarily causing hurt. .The District Magistrate is of 
opinion that the charge was rightly framed under section 392, Indian 
Penal Code. In order to see whether this is correct, it is necessary 
-to examine the definition of robbery in section 390, Indian Penal Code. 
Attention may be restricted to that part of the definition which 
declares when theft is robbery. Theft, then, is robbery under various 
conditions which do not seule the causing of hurt. Thus, theft may 
be robbery because, in committing the theft, the offender attempts to 
cause hurt, or causes wrongful restraint, or fear of death, hurt, or 
wrongful restraint. In none of these cases could a charge be framed 
under section 394, Indian Penal Code. Section 392, Indian Penal 
‘Code, would be the only section applicable. But when the fact 
which transmutes theft into robbery is the voluntarily causing of 
hurt, then while section 392 still applies, insomuch that a charge 
under that section should be framed, the Magistrate is not justified 
‘in disregarding the application of section 394, and a charge of 
voluntarily causing hurt in committing robbery should be addda 
under that section. The section imposes a specific penalty for t 
“specified act; and if there is przmd facie ground for believing tha. 
the accused has committed that act, he should be charged with it 
The offence punishable under section 394, Indian Penal Code, is more 
serious than that punishable under section 392 and if the previous 
<onviction for robbery had to be considered, a Court would doubtless 
take a more serious-view of a conviction under section 394 than of 
one under section 392. The fact that the hurt caused was very slight 
or that it was not caused by a knife, does not affect the matter in any 
way, as the District Magistrate seems to tnink, The views expressed 
above are not inconsistent with illustration (m#) to section 235, Code 
of Criminal Procedure. In the present case there should certainly have 
been a charge under section 394, Indian Penal Code, and apparently 
the accused should have been convicted on it. Section 394, Indian 
Penal Code, is entirely different in character from sections 397 and 
398. It imposes an enhanced penalty not imposed by the section 
which provides the punishment for robbery fey se, while sections 
397 and 398 merely limit the discretion of the Court in awarding 
punishment under other sections. 


Before Mr. Fustice Thirkell White, Chief Fudge, 
and Mr. Fustice Fox. . 
PO SEIN anpD orsers v. KING-EMPEROR. 


Mr. McDonnell—for appellants. The Assistant Government Advocate— 
: | for respondent. 


1902. 
Crown - 


v, 
Po Low 


. Criminal 
Appeals Nos. 183 
and 185 of 1902. 

Fune oth. 


Murder—Common intention, Liability for act done in furtherance of—Acts, ws 


Probable and natural vesults of—Indian Penal Code, ss. 302, 34. 


. section 34 of the Indian Penal Code renders punishable all persons engaged in 
‘44 Common criminal intent for any act done in furtherance of the common intention, 
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1g02, It seems framed to meet a case in which it may be difficult to distinguish between: 
— —_—_‘ the acts of individual members of a party or to prove exactly what part was taken 
Po Szin by each of them. 7 


K v. _ Where three men assault another man with such violence that one blow causes 
ING-EMPEBROR. extravasation of blood on the brath and fells him to the ground, while another blow 
——— fractures two of his ribs, it being a matter of common knowledge that such assaiults. 
frequently cause death ; 3 

fHeld,—that the assailants must be presumed (i) to know that they were likely: 
by those acts to cause death, and (#7) to have intended to cause such bodily injury 
as they knew to be likely to cause the death of the person assaulted, and’ were 

consequently guilty of the offence of murder. 


Per Fox, F.—If two or more persons combine in injuring another in such a. 
manner that each person erigaged m causing the injury must know that the result 
of such injury-may be the death of the injured person, itisno answer on the part: 
of any one of them to allege, and perhaps prove, that his individual act did hot 
cause death, and that by his individual act lhe cannot be held to have intended death. 
Every one must be taken to have intended the probable and natural results of the 
combination of facts in which he joined, . 

Where, therefore, the acts of the combination proved are blows causing severe 
bodily injury sufficient in the ordinary cours: of nature to cause death, each of the 
accused taking part in such combination Is guilty of murder. 


Queen-Empress v. Mahabiry Tiwari, (1899) 1. LR, 21 All., 263; Queen-Empress 
v. Duma Baidya, (18¢6) 1, L..R.19 Mad., 483; Queen-Empress v. Sheikh Choollye,. 
4 W R, Cr., 353 Reg. v. Govinda, (1576-77) I. L, R. 1 Bom., 347; Maung U vy.. 
Queen-Empress, P. J. L. B., 112; Queen-Empress v. Idu Beg, (1880-81) 1. L. R. 3. 
All, 7763 referred to. 


Thirkell. White, C. $—The appellants, Po Gyi, Po Ka, and Po. 
Sein have been convicted under section 302, Indian Penal Code of the 
murder of one Kon Ya and have been sentenced each to transportation. 
for life. | 


The facts of the case are sufficiently set forth in the judgement of 
the Sessions Court. Briefly, it may be said that the appellants and: 
other villagers of Gaw came to a pwé at Mohinbyin, apparently with 
the intention of creating a disturbance. The deceased remonstrated 
with them and the appellants are said to have struck him with sticks, 
each striking one blow. Kon Ya died very soon afterwards. The 
post-mortem examination showed that he died from the effect of a blow 
on the side, which broke two ribs and ruptured the spleen. He had. 
also a wound on the head from a blow which had caused slight extra- 
vasation of blood. The appeal of Po Gyi and Po Ka is based on the 
ground that they were not the persons who committed the assault on 
Kon Ya and that even if they did so they are not guilty of murder. 
Po Sein appeals on the ground that he took no part in the assault. 


On the facts, | see no reason to differ from the finding of the Ses- 
sions Judge There is a considerable mass of evidence to show that 
Po Gyi, Po Ka,-and Po Sein each struck the deceased. The evidence 
to show that the appellants could not have been the persons who 
assauited Kon Ya does not seem to me ‘to be at all convincing, It 
consists entirely of the evidence of people of their own village, that of 
Gaw ; the only two witnesses from another village called for the 
defence, namely,.Hmwe Aung and Shwe Pu, do not afford material 
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assistance to the appellants. On the evidence, I think there is no 
reasonable doubt that Po Gyi, Po Ka, and Po Sein were the persons 
who struck the deceased. | . 

The only réal difficulty in the case, so far as the facts are concerned 
is that, while three blows are said to have been struck, the medical 
evidence shows that only two wounds were found on the body of the 
deceased. I cannot help thinking that it is to be regretted that the 
Civil Surgeon was not called and examined at the trial with special 
reference to this point and also for the purpose of stating his opinion 
as to the amount of force with which the blows which caused the wounds 

were probably delivered, and of explaining more fully the cause of the 
“rupture of the spleen, which caused death. He said that the spleen 
was considerably enlarged ; he might have been asked whether the blow 
on the.side was probably deait with considerable violence and whether 
the spleen was so far diseased that a slight blow would have sufficed 
to rupture it. But notwithstanding the failure of the medical evidence 
to account for the fact that only two wounds were observed, I think 
the direct evidence is sufficient to prove that Po Gyi struck the deceas- 
ed on the head and that Po Ka and Po Sein struck him or struck at 
him after he had fallen from the effects of that blow. Possibly one or 
other of these blows did not take effect, or was not of sufficient force 
to cause an external bruise; or possibly both blows fell so nearly on 
the same spot as to cause only one external mark. 
Ag to the force which was used, I think it may be taken that the 
blows were dealt with considerable violence. One blow was suffici- 
ent to fell the deceased and cause some extravasation of blood on the 
brain ; the other or others fractured two ribs and ruptured the spleen. 
The latter injury could, however, not have been intended or known to 
be likely to ensue, as it may be assumed that the spleen would not 
have been ruptured if it had been in a sound state and the appellants 
~ could not have known that the spleen was enlarged, It is reasonable, 
in the absence of medical evidence on the point, to take the view 
most favourable to the appellants. 

The question remains for consideration of what offence the appel- 
lantsywere guilty. The learned Sessions Judge has applied section 
34 of the Indian Penal Code and has held that the three appellants 
had the common intention of having a fight and that the assault on 
Kon Ya was done by them in furtherance of this intention. The 


section is very obscurely expressed and seems to be difficult to inter-: 


pre In the case of the Queen-Empress v. Mahabir Tiwari (1), 
trachey, C. J., observed :— 


“ The evidence shows that upon Gajraj seizing the appellant while the dacoits. 
were engaged in plundering the threshing floor, all the dacoits attacked and beat 
him with lathis and that the appellant similarly joined the rest in so beating him. 
‘It is thus clear that the attack on Gajraj was made by the dacoits, including the 
appellant, in furtherance of the common intention of all and therefore each of them 
was liable under seciion 34 uf the Code in the same manner as if he wer? the sole: 
. assailant. If without any dacoity, the persons concerned had together attacked 


' Gajraj, and on that attack his arm had been broken, but with no evidence as to- 


who struck that particular blow, or even if the evidence showed that one of them: 


(1) (1899) 1. L. R. 22 All, 263, 
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other than the accused had struck it, there can be no doubt that all would, by 
reason of section 34, have been cuilty of causing grievous hurt to him.” - 

The concluding sentence of this extract seems to fit the case now 
under consideration. On the other hand, there is a ruling of the 
High Court at Madras to the following effect (Queen-Empress vy. 
Duma Baidya) (1):— . 7 

“We have no reason to doubt that the appellants made an attack on the , 
deceased * * * . The effect of the blow given by the-first appellant on 
the head of the deceased with a thick stick or ‘* bludgeon,” was to cause his death, 
and we consider the first appellant was rightly convicted of murder. But the con- 
viction of the second and third appellants for the same offence we cannot uphold. 
There is nothing to show that there was a common intention on the part of all the 
three accused to inflict such injury as would cauSe death ; and no such intention 
as regards the second and third accused can be gathered from the particular acts 
of violence proved against them, which in no way contributed to the death of the 
accused, Fhough the object of all was no doubt to give the accused a beating, the 
second and third accused neither instigated nor participated in the fatal blow dealt 
by thé first accused, They cannot therefore be held responsible for the conse+ 
quences of such act * ge, 

The learned Judges do not refer to section 34 of the Penal Code 
with reference to this case. That section seems to render punishable 
all persons engaged in a common criminal intent for any act done in 
the furtherance of the common intention. It seems framed to meet a 
case in which it may be difficult to distinguish between the acts of 
individual members of a party or to prove exactly what part was taken 
by each of them. In that case the view taken by the High Court at 
Allahabad seems to be consistent with the intention of the Legislature. 
I think therefore that all the appellants are responsible for the fatal 
blow. 

As regards the offence which the appellants committed, there is 
even more difficulty. In order that they may be convicted of murder, 
it is necessary in the first place to show that their act or acts amounted 
to culpable homicide. Culpable homicide is committed when the 
person who causes death causes it by doing an act— 

(1) with the intention of causing death ; 

(2) with the intention of causing such bodily injury as is likely 
to cause death; | 

(3) with the knowledge that he is likely by that act to cause 
death. 7 

I do not think that there is anything in the present case to indi¢ate 
that the appellants actually intended to cause the death of Kon Ya 
They intended to beat him and they did so. But I do not think that 
thev intended to beat him to death.- If that had been their intention, 
the blows inflicted would have been more numerous. 


But I am very much disposed to think that when three men attack 
‘another man with such violence that one blow fells him to the ground 
and causes extravasation of blood on the brain, while another fractures 
two of his ribs, they must be held to know that they are likely by 





1) (1896) I. L. R, 19 Mad., 483, 
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those acts to cause death. The assault was a very violent one, though 
only three blows were,struck ; and such an assault was, | think, likely 
to cause death and in fact did cause it. In this view of the case, the 
appellants were also guilty of -murder, because the case falls also 
within’ the second clause of section 300, Indian Penal Code. Every 
man is présumed to know and intend the natural consequences of his 
acts. In the Queen-Empress v. Shetkh Choollye (1), it was held by 
two learned Judges, a third dissenting, that a man who struck another 
a blow on the head while he was asleep, fracturing his skull and 
causing death, was guilty of murder; as it must be presumed that the 
accused had a knowledge that the ‘act was likely to cause death; and 
as the act was cléarly done with the intention of causing such bodily 
injury as was sufficient in the ordinary course of nature to cause death. 
In Reg. v. Govinda (2), it was held by the Bombay High Court that 
a man who knocked his wife down, put one knee on her chest, and 
struck her two or three violent blows on the face with the closed first, 
producing extravasation of blood on the brain, from the effects of 
which she died, was guilty of culpable homicide not amounting to 
murder. I have also consulted cases on the point in the Court of the 
Judicial Commissioner, Lower Burma, of which the case of Maung U 
v. Queen-Empress (3) may be cited ; and the case of ‘Queen-Empress 
v. /du Beg (4). After full consideration of these cases, it seems to 
me that, if death is caused by an act done with the intention of causing 
such bodily injury as is likely to cause death, itis primd facie murder 
under the second clause of section 300, Indian Penal Code. If the 
injury which the accused intended to cause is as a matter of fact likely 
to cause death, in the absence of any explanation if.seems to me that 
ordinarily the accused may be presumed to know the likely conse- 
quences of his own act. Clause (4) of section 300 applies, I think, to 
quite a different class of cases, namely, such as is described in IJlustra- 
tion (@) to that section. In my opinion, when three men assault and 
beat another man in this way, with such violence that one blow causes 
extravasation of blood on the brain and fells him to the ground, while 
another blow fractures two of his ribs, the assailants may very well be 
presumed to have intended to cause such bodily injury as they 
know to be likely to cause the death of the person assaulted. Itisa 
matter of common knowledge that such assaults frequently cause 
death; and I think the appellants in this case should be presumed to 
have this common knowledge. - The case is not one in which sentences 
of death should have been passed. I would dismiss the appeals of the 
three appellants. 


fox, F—I concur in thinking that the appellants were rightly 
convicted of murder, and in dismissing their appeals. Although it 
was not proved what sort of sticks the appellants used in striking the 
deceased, the results upon him show that in all probability they were 
heavy weapons and that the blows inust have been dealt with force, 





(2 4 W.R. Cr. R., 35. (3) P. J. L. B, 112. 
2) (1876-77) I. L. R. 1 Bom., 348. (4) (1880-82) I. L. R. 3 AIL, 776. 
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but assuming that they were light sticks the blow which first felled 
the deceased, and the others or other which caused fracture of two 
ribs must have been most severe. Ifa man deals another a blow on 
the head with a stick with sych force as to fell him, it must, in. my 
opinion, be held that the striker intended to cause such bodily injury 
as is sufficient in the ordinary course of nature to cause death, and if 
the stricken man dies-in consequence of and as a result of the blow, 
the striker must be held guilty of murder under the third case given in 
section 300 of the Indian Penal Code, for it isa matter of common. 
knowledge that blows with sticks on the head dealt with such force ‘as 
to fell a man do often result in death, and therefore the bodily injury 
inflicted is sufficient in the ordinary course of nature to cause death, 
Death in the présent case, however, was primarily due to rupture of 
the spleen, and such rupture was the consequence of the beating 
generally, | : 
The blow or blows on the side of the deceased must have: been 
dealt with considerable force and when the deceased was on the 
ground. From all the facts proved, it is clear that it was the common 
intention ol the strikers of the blows to give the deceased a very 
severe beating with the sticks they had, and although none of them 
may have actually intended to cause death by the blow he ‘delivered, 
yet each one must have known that a very severe beating with sticks 
often results in the death of the person beaten, and that their acts - 
might cause and probably would cause such injury as would be suffi-’~ 
cient in the ordinary course of nature to cause death. 


If two. or more persons combine in injuring another in such a | 
manner that each person engaged in causing the injury must have 


‘known that the result of such injury may be the death of the injured 


person, it is no answer on the part of any one of them to liability for 
the consequences of causing the death to allege, and perhaps prove, 
that his individual act did not cause the death, and that by his indivi- 
dual act he cannot be held to have intended death, Every one of 


. them must be taken to have inténded the probable and natural results 
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of the combination of acts in which he joined. 

In this particular case the acts of the combination proved are blows | 
causing severe bodily injury sufficient in the ordinary course of nature 
to cause death: therefore each of,the accused was guilty’ot murder, 





Before Mr. Fustice Thirkell White, Chief Fudge, and 
Mr. Fustice Fox. | 


CHIT TUN anp Four orners v,. CROWN, 
The Assistant Government Advocate—for the Crown. 


Trial before successive Magistrates—Right of accused to recall witness after 
charge—Evidence of witness, Kecord of—Punishment, Measure of—Retracted 
confessions—Criminal Procedure Code, ss. 350, 256, 356,357. 


Per Thirkell White, C. ¥-—lIn the case of accused persons who are undefended, 


a Magistrate who continues a trial under section 350 Criminal Procedure Code, 
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‘should inform the accused of their right under that section to have the witnesses 
_already examined recalled and reheard and should record the fact that he has done 
so and the reply of the accused. | 

After having pleaded to the charge the accused should be asked whether they 
‘wish to cross-examine any of the witnesses for the prosecution. The record should 
show that this has been done. 

The evidence of each witness must be recorded. It is not a sufficient compliance 
‘with the requirements of the Criminal Procedure Code, whether section 356 or 357 
4s applicable, to merety record that a witness corroborates another. 

Per Fox, $—An offender should not receive Jess punishment than he ordinarily 
would receive merely because in pursuance of what he considered bes: in his own 
interest he confessed hiscrime. Any question whether a sentence should be mitigated 
on the ground that the confession has helped the executive authorities upon the 
track of the other offenders is one for those authorities to deal with upon a memorial 
for the clemency of the Crown, The mere fact that a confession has been subse- 

uently retracted will not make it inadmissible against the accu-ed, but before a 
ourt can act upon such a confession it must be satisfied as to its truth. 

There is no absolute rule of law that a retracted confession must be su 
independent reliabvle evidence corroborating it in matecial particulars. The use of 
such a confession isa matter of prudence rather than of law. If a Judge believes 
tthat-such a confession contains a true account of the prisoner’s connection with the 
‘crime, the Judge is bound to act on it so far as that person is concerned. 


In the consideration of retracted confessions, and the weight to be attached to | 


them, possible malpractices on the part of the policeshould no doubt be borne in 
mind. But while neither the record of the accused's confessicn nor that of the 
Magistrate's belief that the confession had been voluntarily made is conclusive proof 
that it was so made, it is for the accused to adduce, if not actual evidence, at least 
some Well-(ounded and prctable reason for believing that what the accused 
admi:ted to the Magistrate was not in reality the fact. 

Queen-Empress y. Rangi, (1887) I. L. R. to Mad., 295; Queen-Empress v. 
Bharmappa, (1880) I. L. R. 12 Mad., 123; Tha Maung v. Queen- 
Empress, S. J., L. B., 497; Queen-Empress v. Mahabir, (1896) 1. L. R, 18 
All., 78 ; Queen-Empress v. Fadub Das, (19 0) I. 1. R. 27 Cal., 2953 referred 
to. Queen-Empress v. Raman, (1898) I. L. R. 21 Mad., 83; Queen- 
Empress, v. Maiku Lal, (1898) I. L. R. 20 All. 123; Queen-Lmpress v. 
Gharya, (1895) 1. L. R. 19 Bom., 728; followed. 


Thirkell White, C. ¥—The appeals of the five appellants who have 
been convicted in the same case have been heard together. Chit Tun, 


Abdul Karim, Nga Pyuand Nga Chet have been convicted of two separ- 


ate acts of dacoity, committed on the same night, the gth January 
1902, at the village of Kawbein; and Tha Aung has been convicted of 


abetting: those offences, The trial of the appellants and others was. 


begun by Mr. Symns, District Magistrate, and continued and completed 
before Mr. Cabell, who succeeded him. The examination of all the 
witnesses for the prosecution was taken by Mr. Symns. The accused 
were examined and charged by Mr. Cabell, who also took the evidence 
of the witnesses for the defence. This procedure is authorized by 
section 350, Code of Criminal Procedure, But the accused have the 
right of demanding that the second-Magistrate should recall and re- 
hear all or any of the witnesses examined by his predecessor. There 
is nothing to show that the accused in this case exercised or waived 
this right. Although the law does not specifically require it, yet, in 
the case of accused persons who are undefended and who are probably 
ignorant of their strict rights, it is desirable that the Magistrate who 
Continues a trial under section 350, Code of Criminal Procedure, should 
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inform-the accused of their right under that section and should record 
the fact that he has done so and the reply of the accused. In this case 
only one of the accused, Tha Aung, seems to have been defended. As, 
however, Tha Aung’s pleader could have claimed the right conferred 
by proviso (a) to section 250, Code of Criminal Procedure, and appar- 
ently did not do.so, the omission to note whether the accused were 
aware Of this right is of less importance in this case. Under proviso, 
(6) of the section above cited, this Court can se. aside a conviction in 
cases tried in this way, if it is of. opinion that the accused have been 
materially prejudiced. No objection has been taken in any of the 
appeals to the Magistrate’s procedure; and I see no reason to think 
that the accused have been prejudiced thereby. 


Another preliminary point which may be mentioned is that the record 
does not show that, after having pleaded to the charge, the accused 
were asked whether they wished to cross-examine any of the witnesses 
for the prosecution. Section 256, Code of Criminal Procedure, requires. 
this to be done. Inthis case, again, the Code does not explicitly require 
the Magistrate to record that he has observed the provisions of this: 
section. But itis a safe and sound rule that, when the law requires 
anything to be dene, the fact that this thing has been done should be 
put on record. thas not been urged in appeal that the requirements: 
of the law were not fulfilled in this respect; and in the absence of any 
express provision on the subject | am not prepared to say that the 
omission to record compliance with section 256, Code of Criminal ° 
Procedure, is an irregularity of procedure. But asa rule of practice 
Iam of opinion that the fact of such compliance should always be noted: 
on the record. As it is not alleged that the law was not observed in 
this case, I do not think that it can be held that there was any irrepgu-, 
larity of procedure. Moreover, the accused had the opportunity of; 
cross-examining the witnesses and, even if they were not given 
further opportunity of doing so after pleading to the charge, it doe 
not seem that they were materially prejudiced thereby. 

The examination of the witnesses for the prosecution was not, 
apparently, very carefully conducted. None of the persons in the 
houses which were robbed seems to have been asked even what was the’ 
date of the occurrence. Statements as to the identification of exhibits 
were perfunctorily accepted insome instances. Among articles identi-: 
fied are such common objects as an umbrella and some locks of false 
hair. The witnesses do not seem to have been asked why or how they 
can identify these things. The evidence of one witness (Nga Wa) 
may be produced 2% extenso :— 

“Ma Pyi is my sister. She has a-coil of hair... 1 know it is the long. 
coil as.it is bound by black thread. “YT bound it.” | ; 
The relevancy of these statements tothe matter under enquiry is not 
apparent. It is presumed that the witness meant to identify as his 
sister's property a coil of hair produced as an exhibit; but there is: 
nothing on the record to show that this is the case. Another deposi-: 

tion is as follows :— } 
“T searched Nga Kyet’s house on 21st with the Head Constable. 


Tee! 
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(Corroborates last witness.)” 


7 1902, 
In the case of another witness, the sole record of his deposition is as —~ 
follows :— Cuir Tuw 


“(Corroborates and identifies Nankaya and Nga Kyet, 6th accused.) ” Chowk. 


It is not sufficient compliance with the provisions.of the Code of — 
Criminal Procedure, whether section 356 or 357 is applicable, torecord 
that a witness corroborates another. That is a deduction from a 
comparison of the depositions. The evidence of each witness must be 
recorded as it is given. The so-called depositions cited above must be 
excluded from Consideration. 


Turning to the consideration of the merits of these appeals, I shall 
deal separately with the case of each appellant. As to the fact that on 
the goth January last dacoities were committed separately on the houses 
of Maung Yin and Atan Shok of Kawbein village there is no doubt. 

_ The dacoits numbered seven or eight ; they were armed with firearms; 
they carried off property of considerable value ; but they do not seem 
to have ill-used the people in the houses. ) 


The appellant Chit Tun was recognized and identified by Ma Py, 
one of the inmates of the first house, which was attacked. There is 
evidence, that of Ma Si Si, San Nyun and Maung Pe, that on the day 
of the dacoity and on the previous day he was, with some of the other 

accused who havé also been convicted, at the hut of Ma Si Si, where 
*the appellant Abdul Karim was living. Aung Kayin, one of the persons 
in whose company the appellant was seen, pleaded guilty and has not 
appealed, Abdul Karim also pleaded guilty. No doubt.these two 
persons were among the dacoits. The appellant is alsosaid by Aung 
Byu, one of the witiesses for the prosecution, to have come with the 
other accused in a boat. If Aung Byu’s story is true there can be no 
doubt as to Chit Tun’s guilt. But, in my opinion, Aung Byu’s evidence 
must be; received with reserve as it seems clear that he was an accom- 
_ plice. Heis nearly related to two of the accused who have been 
convicted. According to his own showing he brought them to the 
neighbourhood of the scene of the dacoity and took them back again. 
I have no doubt that he was concerned in the plan to commit the 
dacoities, though he did not actually take partinthem. This appellant 
is also said by three co-accused, Tun Hlaing, Aung Kayin and Nga 
Pyu, in their confessions, to have been one of the dacoits.. The evidence 
of Aung Byu and the confessions of three accused above mentioned 
would not be sufficient, if unsupported, to justify the conviction of Chit 
Tun. This appellant made no confession and none of the property 
taken in the dacoity was found in his possession or given up by him. 
But I think that the evidence of the witnessés previously mentioned, 
who saw Chit'Tun with persons who were beyond doubt among the 
dacoits in the neighbourhood of the scene of the dacoities, immediately 
before their commission, affords sufficient corroboration of the evidence 
of the accomplice and of the confessions of the other accused. These 
confessions were full and detailed and in two cases have not been 
_ Tetracted. The defence of Chit Tun was an a/#61, which he entirely failed — 
. to prove. He gave no reason why the other accused and Aung Byu 
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should have denounced him falsely or why the other witnesses should 
have given false evidence concerning him. But his defence is quite 
inconsistent with the evidence of Ma Si Si, San Nyun and Maung Pe,: 
who seem to be independent and respectable witnesses. Apart from 
the identification by Ma Pyi, whose truthfulness does not seem to have 
been impeached, but who may be mistaken, I think that there is 
sufficient material on the record to justify the conviction of Chit Tun 
and I would dismiss his appeal.’ 

Abdul Karim appeals solely against the severity of the sentence. He 
made a full confession to which he substantially adhered at the trial and 
which he does not even now retract; but he says that he was forced to 
join and that he gave assistance to the authorities in the detection’ of 
the case and was promised that he should be made anapprover. There 
is No evidence in support of the last statement ; and there is nothing to 
show that he was forced to join the dacoits. It is true, however, that 
he confessed very soon after the commission of the dacoity and that he 
gave up some of the dacoited property. He issomewhat younger than 
the rest of the accused, except Nga Pyu. 

I have considered whether there are grounds for eeeeeebine 
between Abdul Karim and the other accused as regards the measure o 
punishment. On the whole I concur with my learned colleague in 
thinking that there are not sufficient reasons for reducing the sentence 
on Abdul Karim and in dismissing his appeal. 

Nga Pyu appeals on the merits of the case and denies that he took 
any part in the dacoities. He was not identified as one of the dacoits. 
The direct evidence against him is that of Aung Byu, thé boatman an 
accomplice, and there are also the confessions of two. co-accused, Tun 
Hlaing and Aung Kayin, which have not been retracted and which are 
consistent and credible. Nga Pyu himself made a full confession on the 
23rd of January, thatis, according to the police papers, three days after 
his arrest. This confession he retracted at the trial and said that it 
had been extorted from him by the police. The District Magistrate 
should have made some enquiries into this allegation. ‘The only other 
evidence against him is that of witnesses who say that he gave up an 
umbrella (Exhibit 24), which is identified as part of the property taken 
from Maung Yin’s house and that when giving it up he said it was part 
of that property. One of these witnesses is N a Pyu’s uncle. glhere 
is no evidence, except that of Aung Byu, that Nie Pyu was seen with 
the other accused before the dacoity. As to the nmbrella, I think its 
identification is somewhat doubtful ; andin Aung Kayin’s statement as 
tothe distribution of the plunder, the umbrella is said to ha ve fallen to 
the lot of Nga Maung Gyi, one of the dacoits who has not beey arrested. 
The District Magistrate I think disposed of Nga Pyu’s case rather sum- 
marily, convicting him on his retracted confession and on the produc- 
tion of the umbrella. The only really strong point in the independent 
evidence against Nga Pyu is that his uncle, anne Kin, deposes that 
he said the umbrella was “ part of the Kawbein loot.” In view of the 
manner in which the evidence of this witness was recorded, which 
seems to me to indicate a hasty and- careless examination, | am not 
sure that this statement saould be taken as conclusiye against the 
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appellants or as sufficiently corroborating the evidence of the accom- 
plice and the confessions of the other aceused. The evidence that he 
showed the place where some sticks were cut seems to me of no value, 
But, as pointed ovt by Mr. Justice Fox, there is the full and detailed 
confession of this accused which it is difficult to believe to have been 
made under instructions and which there 1s no reason to believe to 
have been made under duress.. After anxious consideration I have 
come to the conclusion that there is no reason to doubt that Nga Pyu 
was among the dacoits, that the materials on the record are sufficient 
to justify his conviction and that his appeal also should be dismissed. 

Nga Chet appeals on the merits and tried to prove an a/zdt. He 


denied that he was present at the dacoity at all. He has made no. 


‘confession. The evidence against this appellant is very strong. There 
is the evidence of Aung Byu, and there are the confessions of Tun 
Hlaing and Aung Kayin. This evidence and these confessions are 
-strongly corroborated in a very material point as to the identity of this 
appellant by the testimony. of witnesses, who say that Nga Chet rescued 
some persons who had been upset in a boat. This incident is related 
by Aung Byu and the confessing accused ; and is told a!so by witnesses 
who seem to be quite independent and who identify Nga Chet. This 
appellant was also recognized by Ma Pyi as one of the dacoits. Pro- 
perty identified as part of the property taken in the dacoity was found 
in his house. I attach no very great importance to this part of the case 
as the property consists of common articles and the identification does 
not seem to have been properly tested. But some weight may be given 
to it in connection with the other evidence against the appellant, 
‘There is further the evidence of San Nyun and Nga Myaing that he 
was seen with other of the accused before the dacoity. The evidence 
of Nga Myaing might have been of more value if the day on which he 
saw the appellant had been ascertained ; but San Nyun’s evidence is 
sufficiently definite on this point. I thank that the evidence against 
this appellant, Nga Chet, is convincing and I would dismiss his appeal. 


The District Magistrate, in convicting Tha Anng, remarked that 
the case against him was not so strong as against the other accused, 
It may be called to mind that Aung Kayin, Abdul Karim and Tun 
Hlaing are the three accused who confessed, pleaded guilty and have 
not appealed against the conviction though Abdul Karim has asked 
for mitigation of the sentence. 

On the morning before the day on which the dacoity was com- 
mitted, Po Lén saw Tha Aung talking to Aung Kayin and one Po 
Thein, who has not been arrested, and two others and Tha Aung 
sent him to show these men to Ma SiSi’s hut, where Abdul Karim was 
living. Ma SiSisaw Tha Aung with Abdul Karim and Nga Chet and 
others: San Nyun saw him talking with Nga Chet, Abdul Karim and 
Tun Hlaing at Ma Si Si’s hut and later saw him with Chit Tun, Tun 
Hlaing, Abdul Karimand Nga Chet. Maung Pe partially corroborates 
San Nyun. Aung Byu says that Tha Aung came to the boat and 
called the accused. Abdul Karim and Aung Kayin in their confessions 


clearly implicate Tha Aung as having indicated the house which was 
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‘to be robbed. Abdul Karim says that Tha Aung was present at the 


dacoity on Maung Yin’s house: but this is clearly not true and this 
statement to a certain extent throws doubt on Abdul Karim’s accuracy. 
But perhaps the strongest evidence against the appellant is that of Tin 
Shwe, in whose house Tha Aung admits that he was at the time of the 
dacoities. If Tin Shwe is to be believed there can be no reasonabie 
doubt that Tha Aung was aware of the intention to commit the dacoities 
and had helped to plan them. ‘lhere seems no reason to disbelieve 
Tin Shwe, who was called by Tha Aung as a witness in his defence 
after he had been examined as a witness for the prosecution. I think 
that his evidence taken in connection with the evidence of Tha Aung's 
communication with some of the dacoits shortly before the commission 
of the dacoities sufficiently corroborates the evidence of Tha Aung and 
the confession of Aung Kayin; and that the conviction of this appel- 
an should be supported. I would therefore dismiss the appeal of Tha 
ung. P 
Fox, F.—I Concur in thinking that all these appeals should be dis- 
missed. I will only add some remarksson the cases of Abdul Karim 
(Du Karim) and Nga Pyu. 


Abdul Karim appeals against the sentence only and asked for miti- 
gation of it. | 


In his petition of appeai he professes to give a true version of his 
connection with the dacoits and the dacoities. In this, as well as in 
his recorded. confession, he says that he was forced into joining the 
gang by the threats of the principal members of it. Un the other hand 
the confessions of some of his co-accused point to his pode! taken a 
very active part in the actual dacoities, and his recorded contession, his 
petition of appeal and the evidence of the young woman Mi Pyi tend 
to confirm the belief that there was, during the commission of the . 
offences, no sign of his being an unwilling participator in them. 


I do not think that the punishment on him should be less than that 


awarded to his fellows on the ground that he was forced into joining 


the gang, for I do not believe that he was soforced. 

Another ground on which he asks for clemency is that the ywa- 
thugyt told him that he would make him a witness for the Crown. This 
promise, however, is alleged to have been made after he had already 
confessed to the ywathugy? ; moveoyer he did,not ask the ywathugyt 
anything about such promise in the Magistrate’s Court. Inhis petition 
of appeal he admits that at the first of the dacoities he caught hold of 
a woman: he says that he did so in order to obtain her help in order 
to get out of the hands of the dacoits. : 

Then he says that this woman must have denouneed him as Bain 
been one of the dacoits, so when the ywathugyi two days after accuse 
him of having been one, he told him the whole story. This points to 
his confession having been made as a.result of belief on his part that 
he had been recognised, and in the hope that he would escape punish- 
ment. ; 

Spontaneous confessions are often induced by such belief and hope: 
self-interest is the source from which the act comes, and! do not 
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think that such being the case an offender should receive aless punish- 
ment than he ordinarily would receive, merely because in pursuance 
of what he considered best in his own interest he confessed his crime: 
Abdul Karim’s prompt confession may no doubt have been of use to 
the authorities, and he may also havé been of use in putting the police 
upon the track of, and in helping them to find the other offenders, but 
in my view the executive authorities have much better means of know- 
ing what aid an aecused has in fact given than the Courts have, and 
any question whether a sentence should be mitigated on such ground 
is one for such authorities to deal with upon an appeal for the clemency 
of the Crown. . 

As regards Nga Pyu it is true that there is very little satisfactory 
evidence apart from his confession which was made soon after his ar- 


rest but was subsequently retracted. Practically his conviction, ifup-— 


held at all, must be upheld upon the ground that the confession is to 
be believed as true, and as having been voluntarily made. 

Some decisions of High Courts in‘ India have thrown doubt upon 
whether a conviction based merely upon a confession subsequently 
tetracted is justifiable. In the case of Queen-Empress-v. Rangt (1) 
Kernan, J., said that as the appellant had withdrawn all his cgnfessional 
_ statements, it was necessary, according to the rulings of the Madras 
‘High Court, to examine the evidence, and see if there was reliable in- 
dependent evidence to corroborate to a material extent, and in material 
particulars, the statements in the withdrawn confessional statements ; 
and if no such corroborative statements existed, then the confessicnal 
statements could not be safely relied on against the prisoner. 

The same rule was adopted in Queen-Empress v. Bharmappa (2): 
This case was followed by the Judicial Commissioner, Lower Burma, 
inthe case cof Nga Tha Maung v. Queen-Empress (3). In Queen- 
Empress v. Mahabtr (4), Banerji, J.. said: “The mere fact that a 
“confession has been subsequently retracted will not make it inad- 
“ missible against the accused: but before a Court can act upon sucha 
“confession it must be satisfied as to its truth. Having regard to 
“the fact that it not unoften happens that an accused person 1s forced 
“(or cajoled by the police into making confessions, it is the more neces- 
“ sary that a Court should be satisfied beyond reasonable doubt that 
“the statements made in the confessions of the accused are true. This 
“ necessity is, in my opinion, the greater where the confessions have 
“been subs:quenily withdrawn. * * * Itseems to me _there- 
fore to be unsafe in the majority of cases to found a conviction on 
“retracted confessions which are not corroborated by credible inde- 
“' pendent evidence.” 

Most of the above remarks are no doubt well founded, but in the 
last-quoted sentence the learned Judge appears to me to lay down a 
rule for the majority of cases which is possibly uncalled for and might, 
if too closely followed, lead to grave miscarriages of justice. 
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Some passages in the judgment in Queen-Empress v. Fadub Das (1) 
are also to the effect that it is not safe to convict upon a_ confession 
which has been retracted unless it is corroborated. by some evidence to 
show that it is true. . : ; : : 

The subject has been further considered by the Madras and Allaha- 
bad High Courts in judgments later than the judgments of those Courts 
previously referred to. 

In Queen-Empress v. Raman (2) the learned Judges say: “It can- 
‘ not be laid down as an absolute rule of law that a confession made and 
“ subsequently retracted cannot be aceepted as evidence of guilt with- 
out independent corroborative evidence. The weight tobe given to 
“such a confession must, itis clear, depend upon the circumstances un- 
“ der which the confession was originally given, and the circumstances 
“ under which it was retracted, including the reasons given by the pri- 
“ soner for his retractation.’ They say further that the question which 
should have been put to the jury in that case was not whether the con- 
fessions were corroborated by independent evidence, but whether, hav- 
ing regard to all the circumstances connected with the confessions, 
it was more probable that the original confessions or the statements 
retracting them were-true. 

In Queen-Empress v. Matku Lai (3) the learned Judges say: “It 
“appears to us that every case of this kind must be decided upon its 
“ own circumstances and not upon the amount of credibility which was 
‘attached in other cases to confessionsmadeé. Ifa Judge believes that 
a confession made by a prisoner, although subsequently withdrawn, 
contains a true account of that prisoner’s connection with ‘the crime, - 
‘the Judge in our opinion is bound to dct, as far as that prisoner is con- 
cerned, on that confession, which he believes to be true. Where a 
“ confession is not supported by the evidence of witnesses, a Judge must 
‘ examine very carefully to see whether it gives those details which in- 
dicate that it is a natural narrative of what took place in the presence 
‘of the man making it, and is not at variance with any evidence inthe 
‘case which is believed, and is not merely a parrot-like repetition of a 
“story put into the man’s mouth.” 


In Queen-Empressv. Gharya (4) a Hench of the Bombay High 
Court also held that there was no rule of law that a retracted confes- 
sion must be supported by independent reliable evidence corroborating 
it in material particulars, and said that the use to be made of such a 
confession is a matter of prudence rather than of law. 

In my opinion the three judgments last referred to contain correct 
statements of the law, and afford safe and sound rules to be followed 
in the consideration of retracted confessions, and the weight to be- 
attached to them. | 

The possible malpractices on the part of the police adverted to by 
Mr. Justice Banerji should no doubt be borne in mind, still more 


‘should they be borne in mind by Magistrates before whom accused 


persons are brought with a view to having their confessions recorded ;., 


(4) (1895) I. L. R. 19 Bom,, 782, 
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possibly abuses of the kind might be rendered ineffectual if such 
Magistrates exercised more care than is sometimes the case in ascer- 
taining whether the accused persons coming before them has been in 
reality the outcome of their own desire, and has not been the result of 
inducement or compulsion on the part of the police. 

Applying what I consider to be safe rules to the confession of the 
appellant Nga Pyu, I cannot but believe that that confession is true 
in so far as he adnlitted that he was one of the gang of dacoits who 
committed the two. dacoities in respect of which he and his fellow- 
accused were convicted. 

According to the police final report he was arrested on the 2oth 
January: his confession was recorded by the 1st class Magistrate on 
the 23rd January. The record of it in Burmese covers eight sheets and 
a page of foolscap paper. He described in minute detail events lead- 
ing up to the gathering of the gang, events which happened when a 
portion of the gang had gathered, events which happened when they 
were on their way to the village intended to be dacoited, and the actual 
occurrences at the dacoities. The main detals which he gave of the 
latter are in accord with details given (1) by the people who lived in 
the dacoited house, (2) in the confessions cf some of his co-accused, 
(3) in the evidence of the accomplice, and (4) in the evidence of other 
witnesses. 

His reference to some of the gang having, when on the way, saved 
from drowning two people whose boat had capsized is especially 
noticeable. This fact, which had nothing to do with the dacoity, ‘is 
confirmed by evidence for the prosecution which there is no reason to 
_ Suspect. 

A stranger to the various occurrences spoken to in the confession 
could scarcely have learnt of the events so fully as to be able to give 
such a long account of them, which in detail fitted in with the evidence 
of separate sets of witnesses, living at different places, and unknown to 
one another, and also fitted in with the confessions of other men who 
admitted being present at the occurrences. The appellant when he 
retracted his confession represented that he was a stranger to those 
Occurrences, and that he had said what he did say because he had 


been beaten by the Head Constable. This implied that he had been - 


tutored by the police. Only one Head Constable appears in the case, 
and he said that he did not come across the appellant until the day 
before his confession was made to the Magistrate. 

It appears to me to be almost impossibe that any policeman could 
have tutored the appellant in 24 hours, or even in the three days dur- 
ing which he was in custody before he made his confession, so well 
and to such an extent that he, an ordinary cultivator, was able to re- 
peat a long story of events of which he, according to his later state- 
ment, knew nothing except from tutoring. The story as given ir his 
confession was in fact one which no one but an actor and participator 
in the events spoken to could have detailed without making state- 
ments at variance with facts either proved by evidence, or spoken to 
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hy admitted participators. For these reasons there is no doubt in my 
mind that Nga Pyu’s confession of guilt on his own part was true. . 

The other question as to whether it was voluntary remains to be 
considered. ‘The record of it: shows that he stated before the Magis-: 
trate that he had come before him to make a voluntary statement ; 
therefore prima facie it must be taken that what he stated at the time 
was true. : : . 

No doubt neither that statement nor the record of the Magistrate’s 
belief that the confession had been voluntarily made is conclusive proof ~ 
that it was so made, but, having made the admission that it was so 
made, it lay upon the accused to adduce if not actual evidence at 
least some well-founded and probable reason for the Court's coming to 
the conclusion that what he admitted was not in reality the fact. 

He alleged that he had been beaten by the Head Constable in the . 
headman's house, yet he did not ask the Head Constable or the. head- 
man who were called as witnesses any questions about the alleged 
ill-treatment, and he could not name any other Head Constable who 
had ill-treated him. 

There could have been no signs of the beating on him when he was 
brought before the 1st class Magistrate. He said he did not mention 
anything about the beating to that Magistrate because he was still 
afraid of the Head Constable. The reason appears to me to be al- 
together inadequate explanation of his admission that he confessed 
voluntarily. 

No doubt when an accused against whom there afterwards turns out 
to be very little evidence confesses, one is inclined to ask oneself why 
he should have confessed. The answer is often a difficult one, for the 
real reason lies possibly in the mind of the confessing man alone. : 

The following remarks of a learned English Judge are often quoted : 
“For my part | always suspect these confessions which are supposed 
“to be the offspring of penitence and remorse, and which nevertheless 
“are repudiated by the prisoner at the trial. It is remarkable that it is 
‘of very rare occurrence for evidence of a confession to be given when 
‘‘the proof of the prisoner’s guilt is otherwise clear and satisfactory, 
“but when it is nut clear and satisfactory the prisoner is not infrequently 
‘alleged to have been seized with desire born of penitence and remorse 


“to supplement it with a confession, a desire which vanishes as soon as 
“he appears in a court of justice.” 


{t must be remembered, however, that confessions are not necessarily 
the outcome of repentance: self-interest is a very powerful spring of 
human action, and the hope of obtaining less severe punishment may 
operate strongly towards inducing a criminal to confess. : 


Moreover, uncivilized cultivators are not likely to be aware of the 
cautious measures which the law prescribes before any man can be 
deprived of his liberty when he does not admit his/ guilt, and it is not 
impzobable that such a person when under arrest may think that his fate 
is certain, and that the only hope for him lies in either obtaining 


pardon or a less severe punishment by confessing and implicating his: 
fellow criminals. 
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However this may be, Courts cannot hold that a confession which 
the confessing man has stated was voluntarily made was not so made 
without some substantial ground for so holding. I find no such 
.° grounds in the case of the appellant Nga Pyu, and, in my opinion, his 

confession alone justified his conviction.* 

I will add that I concur with the learned Chief Judge in thinking 
- that the District Magistrate should have made inquiry into the 
accused’s allegation that he had been beaten by the Head Constable 
however unfounded that allegation appeared to be. If an allegation 
of ill-treatment has been made against a police:officer, it is only jus 

that he should be given an opportunity of disproving it. — | 

In Padan Byu v. Queen-Empress (1) tke Judicial Commissioner, 
Lower Burma, forcibly pointed out the possible results of not making 
such inquiry. . 

I would say further that inquiries into how confessions came to be 
made should in my opinion be full and exhaustive, for although ignorant 
uneducated men who have no legal assistance in their d.fence may at 
first assign manifestly false reasons for their having confessed, it some- 
times happens. that the real occurrences leading up to the confessions, 
and the real reasons for them are disclosed during the course of the 
close inquiry and it is then for the Court to consider whether such 
occurrences affect the admissibility of the confessions as evidence. 





Before Mr, Fustice Thirkell White, Chief Fudge, and 
Mr. Fustice fox. 


MAUNG CHIT U ». OFFICIAL ASSIGNEE. 
Mr. Vzlla—for appellant. 


Final discharge—Postponement of heaving—Maintenance—Practice—Indian 
Insoloency Act, 1848, ss. 36, 37 475 59s 60. 


The benefits of the “ Act for the relief of insolvent debtors in India ” are intended 
for persons who place such property as they have in the hands of the Court with 
the object of such property being collected and distributed amongst the insolvent’s 
creditors. The whole object of the Act implies that the insolvent must render 
every assistance in his power to enable the Court and its officer, the Official 
Assignee, to realize the property. : 

Where, therefore, the applicant merely informs the Court in his schedule that he 
has certain debts owing to him but does nothing more, 


Held,—that the Court is justified m adjourning the hearing of the petition until 
the applicant has taken the steps which it is his duty to take before the benefits of 
the Act can be extended to him. | 


The Act contemplates, and as a fact the vesting order vests in the Official 
Assignee, not only all the property which the insolvent possesses or is entitled to at 
the time the order is made, but also all property which he may thereafter become 
entitled:to until he obtains a certificate of final discharge either, under section 59 
or 60 of the Act. Consequently, as an effect of the vesting order, the Official 
Assignee is entitled to receive the whole of the salary which the insolveat was at 
the time earning or might thereafter earn, until he obtains the certificate of final 


(i) S. J., L.B., 423. 
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1902; discharge. The Court is, however, empowered by section 47 of the Act to direct 

—— that the Official Assignee shall make a reasonable allowance for maintenance of 
Mavne Cutt U_ the insolvent until final order. 

jc Where, therefore, the Court ordered the applicant to pay’ a certain sum ‘per 
O-F FICIAL  mensem out of his salary towards payment of his debts to the Official Assignee. 


ROEES: ; Held,—that such an order, while not strictly covered by any section of the Act, 
was in conformity with the practice of the late Court of the Recorder of Rangoon 
* and of the High Court, Calcutta, and in effect carried out the provisions of section 
47 of the Act. , 
fox, F—The appellant applied for the benefit of the Act for the 
relief of insolvent debtors in India on the 23rd of January last. The: 
ard: March was fixed as the day for hearing of the matters of the petition 
under section 35 of the Act. In the meantime he cbtained an ad 
_ interim protection order. On the day of hearing none of his creditors 
appeared. The learned Judge, however, examined the applicant as to 
his petition and schedule and generally. _ This is a course contemplated 
by the Act. He found that the applicant had not been to the Official 
Assignee to give any information regarding the debts entered in the 
schedule as due to the applicant. He adjourned the hearing for six 
months and ordered the petitioner to pay Rs. 30 per mensem, from his 
pay to the Official Assignee. 
The petitioner appeais on the following grounds :— 


(1) That the order of the learned Judge is bad in law, inasmuch 
as no grounds whatever were shown why the appellant’s 
personal discharge was postponed. 


(2) That the order of the learned Judge ordering the insolvent 
to pay Rs. 30 a month to the Official Assignee is bad in 
law, inasmuch as the salary of Rs. 7o which the insolvent 
is in receipt of is barely sufficient to support himself and 
his family. 

' (3) That the learned Judge erred in withholding the appellant’s 
personal discharge, inasmuch as none of the creditors had 
availed themselves of the opportunity of opposing his 

discharge. : 

The first and third grounds of appeal may be considered together. 

The contention before us has been that, as no grounds covered by 
section 50 and section 51 of the Act appeared on the proceedings, the 
appellant was entitled to an order for his personal discharge. 

There jis no foundation in the Act forsucha contention. Section 50 
of the Act contains provisions enabling the Court to award a term of 
imprisonment for certain acts proved against an insolvent. Section 51 
of the Act enables the Court, when certain other acts on the part afthe 
insolvent are proved, to adjudge that the insolvent shall be personally 
discharged from all his debts inserted in his schedule or established in 
the Court, excepting as to any debts, &c.,to be speciaily mentioned 
in the order; and as to such debts, &c., to adjudge that the insolvent 
shall be so discharged as soon as he shall have been in custody at the 
suit of his creditor or creditors in respect of such excepted debts 
for such period or periods not exceeding two years in the whole 
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as the Court directs, These sections are penal sections : both contain 
provisions for adjourning the personal discharge, but there is nothing 
in them to limit the powers of the Court under the 36th and 47th 
sections, which enable the Court to adjourn the hearing of the insolvent’s 
petition to a future day. This is what the learned Judge did in this 
case, and | fail to see how it can be said that he did not exercise a 


‘sound and judicial discretion in so doing. 
= W 


ig" 


The appellant.came to the Court asking for certain benefits: it was 
for him to satisfy the Court, whether his creditors opposed him or not, 
that he was a person to whom those benefits should be extegded, and 
it was for the Court itself to see that such benefits were not extended 
to a person who did not deserve them. i 


The benefits are intended for persons who place such property as 
they have in the hands of the Court with the object of such property 
being collected and distributed amongst the insolvent’s creditors. The 
whole object of the Act implies that the insolvent must render every 
assistance in his power to enable the Court and its officer, the Official 
Assignee, to realize the property. 

To extend the benefits of the Act to a person who merely informs 
the Court in his schedule that he has certain debts owing to him, but 
does nothing more, would be an abuse of the powers of the Court and 
contrary to the intention and scheme of this Act and of every other 


’ Act regarding bankrupts. 


I think the learned Judge was quite right in the course he adopted 
ia adjourning the hearing of the petition until the insolvent had taken 
steps which it was his duty to take before the benefits of the Act could 
properly be extended to him. 


Regarding the order for the payment of Rs. 30 per memsem out of 
the insolvent's salary towards payment of his debts, I would say that 
such an order may not strictly be covered by any section in the Act. 
The Act, however, contemplates, and as a fact the vesting order vests 
in the Official Assignee, not only all the property which the ‘insolvent 
possesses or is entitled to at the time the order is made, but also all 
property which he may thereafter become entitled to until he obtains 


‘a certificate of final discharge either under section 59 or section 60 of 


the Act. Consequently, as an effect of the vesting order the Official 
Assignee is entitled to receive the whole of the salary which the 
insolvent is now or may hereafter earn until, in this insolvent’s case. 
he obtains a certificate under section 59 of the Act,.after the property 
realized has been sufficient to pay one-third of his debts or a majority 
in number and value of his creditors have consented to his receiving 
the certificate. 


_ The Court is, however, empowered by section 47 of the Act to direct 
that the Assignee shall make a reasonable allowance for. maintenance 


of the insolvent until fina! order. 


I believe it has been the practice of the late Recorder’s Court and 
also of the High Court, Calcutta, to carry out the effect of the section 
in regard to maintenance by such an order as the learned Judge made 
in this case, and that the restriction of such maintenance to five 
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Company's rupees per week as expressed in the section has been 
regarded as obsolete, possibly owing-to their not being any such coin 
current at the present time. a . 


The objection to the order of the learned Judge is in essence an - 
objection to the form of the order only: if it were set aside the: 
insolvent would, under the vesting order, be bound to hand over the. 
whole of’his salary to the Official Assignee monthly. It may be taken . 
that he does not desire such a result of his objection being allowed. I 


. would dismiss the appeal. . 


Thirdell White, C. $—I concur. 


ini 


Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. Fustice - 
Fox. 
MAUNG TUN WA +. MAUNG THA KADO, 


Ah Yain—for appellant (plaintiff). | Mr. Hamlyn—for respondent 
‘ defendant). 


Contract—Specific performance—Power to add parties—Plaint, Amendment of— 


Practice—Court of First Instance—Appellate Court—Civil Procedure Cede, s4. 
32) 33; §0 (d), 582—~Specific Relief Act, s. 27 (b). 


A claim for specific performance of a contract for sale of land may be enforced 
ot only against the vendor but, under certain circumstances mentioned in section 
»7 () of the Specific Relief Act, against a subsequent purchaser also. 

it is open to a Court to make the subsequent purchaser a party to the suit under 

section 32 of the Civil procedure Code, upon which, under sections 33 and 50 (@), 
ny necessary amendment of the plaint in consequence of his being added would be 
pligatory. , 

‘The general rule as to parties is that all persons having an interest in the object . 
of the suit, and in whose absence the subject-matter of the suit cannot be fully 
investigated and disposed of, ought te be made parties, so that the questions raised 
in it. shall not be raised again between the parties to the suit or any of them, and 
third parties. ; 

An Appellate Court has power, under sections 582 and 32 of the Code, to order 
that a party shall be added to a suit. 

When an Appellate Court is of opinion that a person not a party to the sur 
should be made a party, the proper course is to remand the case to the Court of 
First Instance, and to ¢cirect that Court to bring on the particular person as a de- 
fendant or as a plaintiff (if he consents); give him time to file his written statement 
and opportunity to produce his evidence, and try the issues raised between him and 
the opposne side. Iie 

Vydianadayyan vy. Sitaramayyan, (1882) I.L. R. 5 Mad., 52; Vasudev vy. 
Salubai, (1886) I, L.R. 10 Bom., 227; Mihin Lai v. Imtiag Ali, (1896) I. L. R. 
18 All., 3325 followed. 


THE case was referred by Mr. Justice Irwin to the Bench in the 
following terms :— ) 

Plaintiff-appellant on 7th 7egu agreed to buy certain land from 
defendant-respondent for Ks. 350 and paid Rs. 50, and promised to pay 
the balance on the 8th. He did not pay on the 8th but went to pay 
on the roth, when respondent informed him that he had sold the land 
to Maung Thaw Ka, and that the earnest-money, Rs. 50, was forfeitep 
But in point of fact defendant did not sell the land to: Thaw Ka 
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until rrth. These are the admitted facts. The original Court found, 1902. 
as a fact, that plaintiff had. not agreed-on the 7th that the earnest- BAS 
money would be forfeited if he did not pay on the 8th, and | think Maune Tow Wa 
that finding is correct. The Lower Appellate Court has not given M Tana Kino. 
-any-Cconvincing reasons for finding otherwise. As defendant had not saa ante 
' yet sold the land to any body else when plaintiff came to pay the 
Se of the purchase-money, it would be merely putting a premium 
on chicanéry to‘permit him then to cancel the contract and retain the 
earnest-money. | would therefore set aside the decree of the Lower 
Appellate Court. oy . 


~ - But the plaint seéms to be defective on the face of it, because it is 
not evident how the detendant-respondent can possibly comply with 
the decree of the original Court, the land not being now in his posses- 
sion or power. The plaintiff might have sued for damages for breach 
of contract.or for refund of the earnest-money, but he has not done so. 
It seems to me that the agreement to sell cannot be enforced without 
makidg Maung Thaw Ka a party to the suit. 

I therefore refer to a Bench the following questions :— 
(1) Ought the original decree for specific performance to be 
restored, haying regard to the fact that the land is not now 
) in the power or possession of the defendant ? 
(2) Ought the plaint to be amended and the second purchaser, 
Maung Thaw Ka, made a party to the suit now ?. 

_ Fox, ¥—Counsel for the plaintiff has not contended that the decree 
of the original Court against the vendor should be restored upon the 
state of facts set out in the reference order. 1 agree with him because 
a decree ordering such vendor to specifically perform a contract of sale 
with the plaintiff would order him to do what it is out of his power to 
do in full if he has already sold and delivered the subjéct-matter of the 
sale to another party. : 


Counsel, however, has stated that he is instructed that the land is 
still in the possession of the vendor, and has asked that the case be 
remanded for trial.of an issue as to who is in possession. With that 
this Bench is not the proper tribunal to deal. 


I will treat the second question referred as if it were “ Has. this 
Court in appeal power to direct that. Maung Thaw Ka, the second 
purchaser, should now be made a party to the suit, and to direct that 
the plaint should be amended?” because the answer to the question 
as it is put in the reference appears to me might involve consideration 
of the whole case, and the exercise of a discretion which is solely 
within the province of the Judge dealing with the appeal. 

The plaintiff's claim being for the (i ific performance of a contract 
for sale of land, section 27 (4) of the Specific Kelief Act makes it clear 
that such claim might bé enforced not only against the vendor, but 
under certain circumstances against the second or subsequent pur- 

_ chaser also ; therefore,on a properly framed plaint containing the 
necessary allegations against both parties, and on those allegations 
being made out, there would have been no objection to the Court 
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1902: ordering specific performance of the contract as against both defend- . 
deine ants, and ordering each defendant to do such acts as might be within 
<t meee ux WA his power to do to convey the land to the plaintiff and to put him in 
Maune Tua Kano, Possession of it. 
—, It would certainly have been. open to the original Court to have 
made the subsequent purchaser a party to the suit under section 32 of , 
the Code, upon which, under section 33, any necessary amendment in 
consequence of his being added would haye been obligatory unless the 
Court otherwise directed. In the present case amendment would have 
been necéssary as a matter of course, for the necessary allegations to 
‘support the claim as against the subsequent purchaser would have 
had to have been set out as required by section 50 (d) of the Code. 


I cannot conceive how the introduction of such allegations as against. 
the subsequent purchaser would have infringed upon the provisions of 
the proviso to section 53, which forbid any amendment which 
converts a suit of one character into a suit of another and inconsistent 
character. The suit would have remained a suit for the specific per- 
formance of a contract ; the only change made would have been that 
it became a suit against two persons against whom the law permits such 
a suit to be brought instead of having been against one such person. 


The original Court, it appears to me, would have exercised a wise 
discretion in making the subsequent purchaser a party, because the 
general rule as to parties is that all persons having an interest. in the 
object of the suit, and in whose absence the subject-matter of the suit 

- cannot be fully investigated and disposed of, ought to be made parties, 
so that questions raised in it shall not be raised again between the 
parties to the suit, or any of them, and third parties—Vydianadayyan 
v. Sataramayyan (1). 

As to the power of an Appellate Court to order that a party shall 
be added to a suit, the learned Judges who decided the case of Vasy- 
dev v. Salubai (2) did not question that the Court had such power 
under section 582 and section 32 of the Code. 7 


In Mihin Lal vy. Imtiaz Ali (3) the learned Judges point out what 
the proper course to be adopted is when an Appellate Court is of 
opinion that a person not a party to the suit should be made a party, 
and say that that course is to remand the case to the Court of First 
Instance, and to direct that Court to bring on the particular person as 
a defendant or as a plaintiff if he consents; give him time to file his 
written statement and opportunity to produce his evidence, and try 
the issues raised between him and the opposite side. : 


I would answer the second question referred to the Bench by saying 
that this Court has power to order that Maung Thaw Ka be added as 
a party to the suit, and that the plaint be amended. ; 


Thirkell White, C. %—I concur. 


(2) (1882) I. L. R. 5 Mad, 52. - | _ (2) (1886) I. L: RR. 10 Bom, 227. 
(1) 8%) eG) (1896) I. LR. 18 All, a sila 
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Before Mr. Fustice Fox. 
MA SHWE YU anp etour orners v. K, K. N. K. RAMEN CHETTY. 

Mr. Hla Baw—for appellants (defend- | Messrs. Eddis, Connell and Leniaigne 

ants). —for respondent (plaintiff). 
Promissorg Note—Addition of names—Material 'alteration—Negotiable Instru- 

ments Act, s. 87. 

- *To certain promissory notes which ran as follows:—“We the undersigned U 

Thein and his wife Ma Waing 7 * j%©® cndemand * * 
rag: Aes severally promise, &c., &c.,” and which were executed by U Thein and 

a Waing, the signature of Ko Po Tu and the cross mark of Ma Pu were added 
on a date subsequent to the dates of execution of the notes. 


Held.—that the addition of the names of Ko Po Tu and Ma Pu to the notes was 
not a material alteration of them. By thebodies of the notes U Thein and Ma 
Waing were the only promisors and, according to the terms of those bodies, no 
one else could be a promisor unless his name was also added in the bodies of the 
notes, and the addition of Ko Po Tu’s and Ma Pu’s names had no effect as regards 
making them liable. U Pav. Ma Myaing, P. J., L. B., 343, distinguished. 


The first eight appellants were sued as legal representatives of their 
father U Thein, and the ninth appellant, Ma Waing, was sued as 
another of such representatives, and also personally upon three promis- 
sory netes executed originally by U Thein and Ma Waing. The 
body of each note isin the Tamil language, partly printed and partly 
written. The wording was practically identical in all; the translation 
of it runs as follows :— | : 

“ We the undersigined U Thein and his wife, Ma Waing, Burmese, 7 fs 

* by reason of having borrowed cash from Nattukotai K: K. N. K, 
Ramen Chattiar Avergal owe rupees * ° * These rupees * a 

* together with interest thereon at Rs. 3 * per cent. per 
mensem on demand we jointly and severally promise to pay both principal 
and interest to the said K. ra N.K.Ramen Chettiar Avergal or to his order—so 
consenting to pay we put our signatures hereunder.” 

Underneath the body in each case is a note or memorandum written 
in Burmese, the translation of. whichis as. follows —— 

“Amount berrowed by U Thein and Ma Waing residing at Theingyaung 
village, Hmawbi township, on the (date of note) Rs. * * interest 
atRs. * * * per cent. per month. 


Uppermost across the stamp is a signature ‘'U Thein,” then under 
that the words ‘‘ Ma Waing” and a cross mark; next underneath is a 
signature “ Ko Po Tu” and in aline with that, but to the left of it, 
are the words “ sth waxing of 7azaungmon;” underneath the stamp 
are the words “ Ma Pu’”’ and cross mark. The dates of the notes 
were the 6th waxing of Tagoo 1261, the gth waxing of Tawthalin 1262 
and the 1st waning of Tawthalin 1262. On one note, opposite the 
signature “Ko Po Tu,” the year 1262 is written. 


It is common ground that Ko Po Tu wrote not only his own name but 
also that of Ma Pu, and putacrossmark against her name two or three 
days after the death of U Thein in Zasaungmon 1262. Ko Po Ty 
said he did so under threats that the corpse of his father would be at- 
tached by the plaintiff Chetty’s agent if he did not do so: In another 
part of his evidence, however, he said that he signed the notes because 
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1902. he promised to pay the money due on them, and he so promised be- 

—— cause, at the time, he thought it was his duty to pay his father’s debts. 

Ma Sewz Yo The Chetty plaintiff said that Ko Po Tu and Ma Pu signed of their 

K,K.N.K.Ramen Own accord. It may be noted that these two defendants were not 

Cuerry. sued personally : a personal decree, however, has been given against all 
—e the defendants. 


The chief contention in appeal has been that the Chetty plaintiff’ 
could not recover against any of the defendants by reason of the notes 
having been materially altered by the addition of the signatures of Ko 
Po Tu and Ma Pu after the notes had been issued. 


Gardner v. Walsh (z) which was followedin U Pav. Ma Myaing (2) 
is relied on as authority for the proposition that any addition of a 
name to a promissory note after it had been made and issued consti- 
tutes a material alteration of the note which vitiates it, unless, as pro- 
vided by section 87 of the Negotiable Instruments Act, the addition was 
made with the consent of the parties to the note at the time the 
alteration was made, and unless it was made in order to carry out 
the common intention of the original parties. 

The decision in Gardner v. Walsh, if closely examined, does not go 
so far as to support such proposition. The exact terms of the note in 
that case are not given in the report of the case, but the plea was that 
the note atthe time when it was first made was intended by the 
defendant Walsh to be, and was in fact, made by him and the defend- 
ant Barton only, but it had been altered without Walsh’s consent 
after it had been completely issued and negotiated by the addition of 
another person’s signature as maker. 


It is clear from thereport that on the face of the note the 3rd 

erson, Clarke, became liable as a maker of the note. It must then 

ave been in form somewhat as follows:—‘‘ We the. undersigined 
‘Jointly and severally promise to pay to R.C. Gardner the sum o 
2 * * ** ": so that any one who signed beneath the sig- 
natures for the original makers would, on the face of the note, appear 
to be also a maker. ‘ 


Gardner v. Walsh came under review in Aldous v. Cornwei? (3) 
and in that case the learned Judges said: “' We are certainly not dis- 
“ posed to lay down as arule of law that the addition of words which 
“cannot prejudice any One, destroys the validity of the note.” 

The alteration in the note in that case had been by the addition of 
the words “ on demand ”’ to the words “1 promise to pay to Mr. Edward 
Aldous the sum of £125.” . 

As to this their Lordships say : “ It seems to us repugnant to justice 
‘and common sense to hold that the maker of a promissory note is: 
“ discharged from his obligation to pay it, because the holder has put 
“in writing on the note what the law would have supplied if the words . 
“ had*not been written.” 


(1) (1856) 5 E. and B., 83. (2) P. 4» L. B., 343. 
(3) (1867—8) L. R., 3 Q. B., 573. J 
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They say further that in Gardner v. Walsh the Court overruled the 
decision in Catton v. Simpson (1) not on the ground that an immate- 
rial alteration vacated the instrument, but on the ground that the 
alteration was a material one. ; 

Applying the remarks quoted above to the present case, I fail tosee 
how the addition of Ko Po Tu’s and Ma Pu's names to the notes in 
the present case can be held to be a material alteration of them, for 
by the bodies of the notes U Thein and Ma Waing were the only 
promisors, and, according to the terms of those bodies, no one else 
could be promisor unless his name was also added in the bodies of the 
notes. If that had been done, no doubt Gerdner and Walsh would 
have applied, but on the ground that the addition of Ko Po Tu’s and 
Ma Pu’s names had no effect as regards making them liable, I hold 
that the plaintiff could recover on the notes from the persons liable 
thereon. These were the representatives of U Thein and Ma Waing 
personally. The appeal then fails on the main ground, but the decree 
must be modified, as it orders all the defendants personally to pay the 
amount due. The decree of this Court will order all the defendants 
as legal representatives of U Thein, deceased, to pay to the plaintiff 
(Rs. 771-8-0) rupees seven hundred and seventy-one and annas eight 
only, and the costs of the suit out of the property of the deceased U 
Thein which has come to their possession respectively, and will order 
the defendant Ma Waing personally to pay the said sum and costs 
to the plaintiff. ~ 

Ma Waing personally and all the defendants as such legal represent- 
atives will be similarly ordered to pay to the plaintiff his costs on 
this appeal. | 


ne ea 


Before Mr. Fustice Fox. 
VERAPPA UDIAN anb anotHsr v, MA ZAN anv oTHers. 
Mr. Connell—for appellants. Messrs, Agabeg and Chan Toon—for 
: respondents. 
' Sale—Mortgage—Contract to re-sell—Specific performance—Specific Relief Act, 
; £, 23, clause (3). 

Where land is sold with an agreement to re-purchase the same within a certain 
number of years, 
were such agreement does not operate to constitute a mortgage of such 
land. 

Although such agreement may not contain an express reservation of the right of 
re-purchase to the vendor’s heirs, yet in the case of the vendor’s death his represen- 
tatives in interest can claim specific performance of the contract to re-sell under 
section 23, clause (5), of the Specific Relief Act. 

Situl Purshad v. Luchmi Purshad, (1884) 1. L. R. 19 Cal., 30, distinguished. 

The plaintiffs in the case sued as representatives of Maung Shwe 
Hmén, deceased, for a re-conveyance to them of certaia lands upon 
payment by them of Ks. 1,300. | 


(r) (1838) 8 A. and E,, 136, 
3 | 17 


1902, 
Ma Suwe Yu~ 


U, ‘ 
K.K.N.K. Ramey 
CHErrr. 


of 190%, 
Sune 2oth, 
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— Shwe Hmén had sold the land to the defendants, but they 
had executed a registered document containing words which the Judge 
of the Subdivisional Court translates as follows :— 

“ We two husband and wife (the defendant), bought for Rs. "1,300 a paddy-land 
situated in Kamakyan kwin, Mukya circle, belonging to Maung Shwe Hmaén and 
measuring acres 44°95 under a conveyance dated the 7th waning of lagu 1256. 
We undertake to resell it to the original owner for the san e price on the expiration 
of six years from date of execution of the agreement, should he want to re-purchase 
it 

I agree with the learned Counsel for the appellant that the document 


evidences a sale with an agreement to re-purchase, and that it did not 


‘operate to constitute a mortgage of the land. 


Maung Shwe Hmon died within the six years. The defendants 
contend that the right to re-purchase was confined to Maung Shwe 
Hmén personally, and rely on the decision in Situl Purshad vy. Luchm? 
Purshad. (1) 

In that case, however, the claim to a re-conveyance was not made by 
the heirs or legal representatives of the original seller, but by a 
stranger who had purchased an interest in part of the estate, and who 
claimed also as a decree-holder who had attached another part. Their 
Lordships of the Privy Council held that such stranger had no right to 
enforce a re-sale. 

That case, however, is no authority for holding that the heirs and 
legal representatives of the original seller could have no right to en- 
force are-sale. The question did not and could not arise in the case, 
because the right to re-purchase was expressly reserved to the seller 
and his heirs. 

In the present case there is no express reservation of the right to 
the heirs of Maung Shwe Hmén, and the question is whether without 


_ it his heirs and legal representatives had the right which he would have. 


had if he had lived up to and beyond the six years mentioned in the 
‘document. 

The matter must be judged entirely by the terms of the document 
and the law applicable, without consideration of the oral evidence by 
which it was attempted to show that the right to re-purchase was 
intended to be confined to Maung Shwe Hmon personally. Although 
the plaint contained quite unnecessary allegations as to the intention 
of the parties to treat the transaction asa mortgage, what the plaintiff 
sued for was in reality specific performance of the contract to re-sell, 
and the relief which they claimed was such as they would obtain under 
a decree for specific performance. 

Section 23 of the Specific Relief Act provides for those who may 
obtain a decree for specific perfomance, and clause (4) of the section 
meets the present case: the plaintiffs are the representatives .in inter- 
est of Maung Shwe Hmon, and none of the circumstances, mentioned 
in the provisos exist in the case. 

The suit was brought well within the time allowed by Article 113 of 
thé second schedule to the Limitation Act for bringing a suit for 
specific performance, and there has been no such delay on the part of 
the plaintiffs as would make it are that their right to obtain 
the land back should be enforced. 

_ The appeal is dismissed with costs. 


(1) (1834) I. L. R. 10 Cal, 30, 
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—_—— es, : 
Before Mr. Fustice Ivwin, Criminal i 
CROWN ». SAN PE, _ | : eet 
Death caused by act criminal in itself—Indign Penal Code, section 304A, ae : 
When death is caused by -an act which is criminal in itself irrespective of its ‘omens 


fonsequences, the degree of guilt of the offender depends on the intention or knowe 
dedge with which he did the act, and the sections under which he may be convicted 
are 302, 304, 325, 323 and 352, with variations on account of the weapon or means 
used, the provocation, and so forth. Sections 304A, 338, 337 and 336 apply only to 
acts done without any criminal intent —Empress v. Ketabdi Mundal, (1879) 1, 
’ LR. 4 Cal,, 764, followed, 

Nga San Pe, a boy of 11 years of age, hit Nga Po ‘Sin, a boy of 14, 
on the head with a stick. Po Kin subsequently died from the effects 
-of the blow. The words of the judgment are— 

“Accused San Pe being provoked by the blow he had received at his calf, 
gave two hits to deceased in return. The first one hit deceased’s head, and the 
second one on the hips as he stooped down.” 

There were no external marks of injury, but alarge clot of blood 
was found on the surface of the brain under the skull. The Magis- 
trate found that “‘ death was due to the injury of the brain, the result 
-Of the blow on the head.” His conclusion is as follows:— 

“ From the facts disclosed above, the offence surely does not come under section 
302 or 304, I. P. C., as there was clearly no intention of causing death nor intention 
of causing such bodily injury as is likely to cause death, nor with the knowledge 
that he is likely by such act to cause death, on the part of the accused, It was 
simply rashness or negligent act which caused the death of deceased Nga Po 

in.” 


San Pe was convicted under section 304A and sentenced to 
whipping. | 

The finding that the act of San Pedid not amount to culpable’ 
homicide is apparently correct, but the further finding that death was 
‘caused by a rash or negligent act is not at all correct. Section 304A 
does not apply to any act done with the intention of causing hurt, 
The following isan extract froma judgment of the High Court of 
‘Calcutta in the case of Ampress vy. Ketabdi Munda (1). 

' Section 304A of the Penal Code does not apply to a case in which there has 
been the voluntary commission of an offence against the person. If a man inten« 
‘tionally commits such an offence and consequences beyond his immediate purpose 
_Fesult, it is for the Court determine how far he can be held to have the knowledge 
ithat he was likely by such act to cause the actual result, If such knowledge can 
be imputed, the result is not to be attributed to mere rashness; if it cannot be 
imputed, still the wilful offence does not take the character of rashness, because its 
consequences have been unfortunate. Acts probably or possibly involving danger 
-Lo others, but which in themselves are nt offences, may be offences, under section 
386, 337, 338 or 304A, if done without due care to guard against the dangercus 
‘tonsequences, Acts which are offences in themselves, must be judged with regard 
to the knowledge or means of knowledge of the offender, and placed in their appro» 
priate place in the class of offences of the same character.” 

_ Jn the present case the accused obviously struck Po Kin with the 
‘intention of Causing hurt to him, and he ought to have been conyictee 
of voluntarily causing hurt. The hurt actually caused was grievousd 

ee ee ee alge 
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and if, on considering the weight of the stick and other facts in 
evidence, it could be reasonably inferred that accused knew that by 
striking the blow he was likely to cause grievous hurt, he ought to 
have been convicted of voluntarily causing grievous hurt. 


To sum up, when death is caused by an act which is criminal in 
itself irrespective of its consequences, the degree of guilt of the 
offender depends on the intention or knowledge’ with which he did: 
the act, ae the sections under which he may be convicted are 302, 
404, 325, 323 and 352, with variations on account of the weapon or 
means used, the provocation and so forth, but section 304A does- 
not come into the list at all, and sections 304A, 338, 337 and 336 
apply only to acts done without any criminal intent. ; 


As arule a Subordinate Magistrate ought not to try any case in 
which death is caused without first obtaining the orders of the Dis- 
trict Magistrate to doso, When there is any doubt whether the 
intention or knowledge of the accused was such that the offence 
would be culpable homicide the case should not be tried by any 
Magistrate, but should be committed to the Court of Session. 


In the present case the punishment is suitable, and has been suffer— 
ed. It is therefore not necessary to pass any further orders. 





Before Mr. Fustice Irwin. 
MAUNG CHEIK »« MAUNG THA HMAT, 


Mr, Kastgir—for appellant | Maung Thin—for respondent 
(defendant). (plaintiff). 
* Pyatpaing ’—Certificate of report of transfer of interest in a yeventue holdi 
ene wee Register 1X, Tit ad ech. aii 2 


The counterfoil of Revenue Register IX isa report of a fact affecting an agri- 
cultural holding and should be signed by the owner of the land. When so signed. 
it is admissible in evidence, The fol, commonly known as the pyatpaing, is. 
merely a certificate, signed by the thugyi, that such report has been made, It is. 
not usually signed by the owner of the land, and is then not admissible in evidence 
to prove the report, 

THB plaintiff respondent sued for redemption of 7°78 acres of 
paddy-land, which he alleged that he had mortgaged orally to defend- 
ant (appellant) for Rs. 65 in Taegu 1257. Appellant pleaded that 
the land was not mortgaged, but was sold to him outright for Rs. 65 
on 17th February 1897. This date was ist waning Tabodwé 1258. 

The Court of First Instance found that the transaction was a sale 
and dismissed the suit. The District Court on appeal reversed the 
decree and gave a decree for redemption. : 


The judgment of the Township Court is based chiefly on the evi-- 
dence of the ¢azgsaye, Maung Pyu, who says the parties came and 
reported an outright sale of the land, which he (Maung Pyu) then and 
there entered in Register IX, The pyatpaing was produced by 
defendant. It is dated 17th February 1897 and purports to be 
signed by the thugyi. | x ii , 
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The Additional Judge of the District Court did not believe the ~ ‘1g02. 
pyatpaing to be genuine because it purports to bear the signature of ere: 
the thugyi, who was not present when the report was wade to the anne Oma 
tatksaye, and because the purchase-money is entered as Rs. €6, Mauxo Toa Haat 
instead of Rs. 65. For this reason, and because the land is still — , 
entered in plaintiff's name in the revenue register, he gave a decree 


for redemption. . 


Both the Judges failed to notice that Maung Pyu said the trans- 
‘action took place on 17th May 1897. The pyatpaing is dated the 
17th February 1897, and the fatksaye evidently took his date from 
this, but mistook the figure “2” for 5.” The date in the written 
statement, being an English date, is obviously taken from the pyaé- 
aing. Nobody seems to have noticed the fact that it is 11 months 
later than the date of mortgage alleged by the plaintiff. The wit- 
nesses ought to have been cross-examined about this. 


I think the pyatpaing was rightly regarded with suspicion, as it is 
admitted that the thugyi was not present when it was written, and 
the thugyi was not examined at all. Apart from this the pyatpaing 
is not admissible in evidence to prove the report. Itis merely a 
statement in writing made by the thugyi that a reportof sale had 
been made to him by the parties. It is not direct evidence that a re- 
port had been made. It can only prove that the thugyi stated that a 
report had been made, and the fact that the thugyi made such a 
statement out of Court is not admissible. The counterfoil of Regis- 
ter IX ought to be signed by the parties or at least by the seller. If 
so signed it is itself the report, and is admissible in evidence. 


But the weakness of the defence is not a sufficient reason for givin 
plaintiff a decree. Defendant was in possession, and the burden a 
proving that the transaction was a mortgage and not a sale lay on 

laintiff. This is clearly laid downin Maung Shwe Tha v. Maung 

iu Daw (1) and elsewhere. The fact that defendant’s name had 
not been entered in the revenue register is not, I think, of much force, 
for mutation is often not effected when it ought to be effected. 

The evidence of the oral mortgage is very weak. The only corro- 
boration of plaintiff's statement is the statement of his brother-in-law 
Maung Po, who is contradicted by the farksaye. 

Plaintiff says Maung Ni and Tha Dun Pyu were present when defend- 
ant admitted, in 1259, his right to redeem. Nga Ni says this occurred 
in 1259; Tha Dun Pyu says about two years ago, which would be 
about Wazo 1261. 

I find that plaintiff (respondent) has not proved the mortgage. J 
therefore reverse the decree of the District Court and restore that 
of the Township Court, with costs in all Courts. 


: (t) P. J. Le B. 461. 
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ae eee Mr. Fustice Thirkell White, Chief Fudge, and 
Mr. Fustice Irwin. 


CROWN v. WET TAUNG. 


Security to keep the peace on conviction—Insult—Criminal Procedare Code, s. 106— 
ludian Penal Code, 8. 504. 


The conviction of an accused of an offence punisbable under section 504 of. the 
Indian Penal Code does not render him liable to be put on security under section 
‘106 Code of Criminal Procedure. 

Thirkell White, C. F¥—The accused was convicted of insulting 
Mi Hnya, intending or knowing it to be likely that he would thereby 
cause Mi Hnyato break the public peace. The Magistrate fined him 
for the offence and, under section 106, Code of Criminal Procedure, 
ordered him to furnish security to keep the peace for one year. The 
question for consideration is whether the order under section 106, 
Code of: Criminal Procedure, is justifiable. “That, section enables cer- 


- tain Magistrates to order an accused to furnish security to keep the 


eace on conviction of rioting, assault, or other offence involving a 
breach of the peace, or of abetting the same, or ofcommiting crimi- 
nal intimidation. Other offences are specified i in the section, but they 
need not be referred to. The only question. is whether the offence 
punishable under section 504, Indian Penal Cede, is an offence in- 
volving a breach of the peace. There seems to be no ruling on the 
point.. But I think there can be no doubt that the offence under section 
504, Indian Penal Code, does not come within the scope of section 
106, Code of Criminal Procedure, That offence may, but dees not 
necessarily involve a breach of the peace. And even ifa breach if the 
peace occurs, it is not the person accused under section 504, Indian 
Penal Code, who is uilty of it. I think that insult, under the section 
quoted, is not an offence involving a breach of the peace and that 
conviction under section 504, Indian Pena! Code, dues not render the 
accused liable to be put on security under section 106, Code of Criminal 


‘Procedure. I would therefore set aside the order demanding: security 


Civtl Revision 
No. 18 of 
1002, 
Fuly 
Ist, 


Seer 


and direct that the security bond be cancelled. 
Irwin, F.—I concur. 





Before Mr. Fustice Fox. 
KHOO SEIN KHOO 2, ELIAS A. MANASSEH. 
Messrs. Cowasjee and Cowasjee —for applicant (defendant). 


Messrs. Eddis, Connell and Lentaigne—for respondent (plaintiff). 


Contract, Breach of —Market rate, Evidence of —Damages, Computation of. 

Defendants contracted to deliver “ ex-hopper ” from One or other of ten firms of 
“large millers.” a quantity of “ usual Straits quality ” rice in ‘ all November igor.” 
T ney failed to deliver any rice under the contract. 

No rice was milled on soth November 1¢or by any of the large firms of rice- 


millers named inthe contract, Consequently there was no market rate on that day 
for rice to be delivered according to the terms of the contract. 
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An open auction sale of two lots of ready-milled rice, which had been milled by 
two of the large firms of millers, took place on the 30th November 1901. The 
quality of the rice was the same as that contracted for, 

Held—that the provision fer delivery “ex-hopper”’ was merely an incident of the 

ivery not affec:iny the qua‘ity or description of the article contracted for. 

Held also—that where there was no suggestion that the rice sold at the auction 
Was Not such as any willing buyer would have taken as “usual quality Straits 

_ Cleaned rice” and if he had made an open contract to buy would have been bound: 
to take under that description, the auction sale was a fair test of the ceneral market 
value of the particilar description of rice on the day of breach and should be 
taken as evidence of the market rate on that day in calculating damages. 

THE suit in this case was for damages for non-deliyery of “ usual 
Straits quality rice in all November 1901.’’ The contract provided 
for delivery ex-hopper from one of the mills of ten firms of rice- 
millers who were referred to in the argument as the “large millers.” 
The contract price was Rs. 227-8-o per 100 baskets. ‘The: learned 
Judge has awarded damages calculated upon the difference between 
that rate and a rate of Rs. 247-8-o on the ground that “if the defend- 
“ant had gone into the market on the 29th of November he could have 
“bought nothing below Rs. 247-8-o at least, if not Rs. 250.” It igs 
not clear why he adopted this method of computation: possibly he 
did so in order to meet a difficulty which arose upon his ruling that 
the only market rate to be considered was the market-rate of Straits 

uality rice to be milled by the large millers. The market-rate on 
the day of breach is what has to be considered, and no rice to be 
milled on the 30th November by any large firm was on the market on 
that day, consequently there was and could be no market-rate on that 
day for rice to be delivered exactly according to the terms of the con- 
tract. , 

However, an open auction sale of two lots of ready-milled rice, 
which had been milled by two of the “large millers,” took place on 
the goth November. The quality of it was the same as that contracted 
for. 

The learned Judge did not take this sale into consideration, and 
from his ruling upon another matter, which, as far as | can see, did 
not arise in the case, it may be taken that he purposely did not take 
the highest rate offered for this ready-milled rice into consideration, 
That rate, however, was the only evicence of what buyers were willing 
to give for rice of the quality contracted for, which was in being and 
could have been delivered on the 30th November, It affords as good 
a test as any of what a person who really wanted rice, and not a 
“ difference,” could have obtained the rice for in the market on that 


day. 

te has been argued that to take the market price of ready-milled 
rice, or that of rice milled by a “small miller” into consideration in 
gomparing the damages would be taking into consideration the mar- 
ket-rate of rice which the plaintiff was not bound to accept: That is 
so, no doubt, but on the breach of any similar contract the buyer does 
not get exactly what he bargained for and in the way in which he 
contemplated getting it, yet the damages are calculated upon what he 
might have obtained goods of the same description for elsewhere. 


1902. 
Kzoo Sein Kzoo 
Ds 


A. Manassag, 
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In the present contract the provision for delivery ex-hopper is 
merely an incident of the delivery not affecting the quality or descrip- 


Koo =e KH00 tion of the article contracted for. Rice which is'and can be sold as 


‘A. Manassen. 


Criminal! Revision 
No. 1117 of 


1902, 
Fuly, and. 


‘usual Straits quality cleaned rice” is such after it comes out of 
the hopper as well as at the time it is actually coming out. No doubt 
if it were shown that any particular lot of ready-milled rice fetched a 
low price owing to the rice being’ old or damaged, such a sale would. 
not be a fair test of the general market value of the particular descrip- 
tion of rice on the day in question, but in the present case there was 
no suggestion that the rice sold at the auction was not such as any 
willing buyer would have taken, and if he had made an open contract 
to buy would have been bound to take, under the description “ usual 
Straits quality.” . 

The only evidence as to the market rate of “usual Straits quality 
cleaned rice” on the market’ on the 30th November showing that 
such rate was Rs. 220 and the contract price being Rs. 227-8-0 per 
100 baskets, it follows that the plaintiff was not entitled to any com- 
pensation for the defendant’s breach, - i 

The decree of the Court of Small Causes is reversed, and the plain- 
tiff's suit will be dismissed with costs. 

The plaintiff will pay the defendant's costs of this application, two 
gold mohurs being allowed as Advocate’s fee. 





Before Mr. Fustice Irwin. 
CROWN +. THA DO HLA anv Two oTuHars, | 
Attempt to cause hurt with a knife—Indian Penal Code, ss. 334, §1 Pe ad 


In order to constitute an attempt punishable under section 511 of the Indian 
Penal Code some act towards the commission of the offence must be done. 

Where the accused raised his knife in a threatening manner manifesting an 
intention to stab, but did not actually try to stab the complainant,—Aeld that the 
act fell short of an attempt to stab, f 

Empress v. Riasat Alr, (1882) 1, L. R. 7 Cal., 352, followed. 

THA Do HLa and Hla Baw Zan were convicted of attempting to 

cause hurt with a da/wé and a clasp knife respectively. 


The evidence is recorded in very vague terms, so that it is difficult 
to ascertain what really were the acts which the Magistrate considered 
amounted to hag $e to cause hurt. It is perhaps impossible to define 
in general terms the point where preparation to commit an offence 
passes into an attempt to commit, but it should be remembered that 
the definition in section 511 1s ‘“‘attempts * * * and in 
such attempt does any act towards the commission of the offence.” 
The subject is treated at length in Chapter XV cf Mayne’s Criminal 
Law of India. Mr. Mayne says: ‘‘A man is not punished for an at- 
“tempt which, in the language of the Code, seems to mean nothing 
“more than trying tocommit acrime; but when he has done something 
‘« definite in pursuance of his design, heis punished, not for what he has 
“done but in regard te what he would have done if he had succeeded.’ 
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(page 854). “A party may purchase a loaded gun, with the declared 
4 intention to shoot his neighbour ; but until some movement is made 
‘‘to use the weapon on the person of his intended yictim there is only 
“« preparation and not an attempt” (page 853). “It was held that a 
“ woman could not be convicted of attempt to commit suicide on proof 
‘that she ran towards a well, saying that she would fall in to it, but 
. ™ was caught before she reached it” (#d7d@). To constitute an attempt 
+ there.must be.an intention to commita particular crime, a commence- 
“ ment of the commission, and an act done towards the commission” 
(page 862). In I. L. R., 7 Cal., 356, is quoted a dictum of Cockburn, 
c J., that ‘an attempt must be to do that which, if successful, would 
“« amount to the felony charged.” 

The complainant’s account of the present case is that after both 
accused had struck him with their fists he raised an alarm. He pro- 
ceeds: ‘On this the first accused, who was armed with the da/w2 now 
+t before the Court, threatened tocutme. The second accused attempt- 
ed to stab me with the clasp-knife now before the Court. I struggled 
“ with the second accused and we both fell tothe ground. On this the 
“ first accused attempted to cut me with the da/wé when he was arrest- 
‘ted by Mr. Best.” Witness Usman Ali uses almost exactly the same 
words, omitting first accused’s threat. Abdool Jahar also omits the 
threat and adds that complainant caught hold of the second accused’s 
hand which held the clasp knife. Mr. Bestsays: “I rushed out and saw 
“Tha Do Hla with the da/wé now before the Court in his hand. 
4 Several others ran away. I am not aware if any blows were struck. 
“ * * * Abdul Rahman (complainant) brought me the 
clasp-knife.” | 

The words “attempted to cut” donot convey any clear idea to my 
mind. “he witnesses ought to have been asked to explain exactly 
what sort of act constituted the attempt to cut. It is clear that Tha 
Do Hla did not cut at anybody after Mr. Best came in sight and as 
the other witnesses make it appear that it was only by Mr. Best's 
intervention that he was prevented from cutting complainant, the only 
possible conclusion is that he did not make any attempt to cut, thoug 
he may have held the da in a threatening attitude. It is not shown 
that he “ did any act towards the commission of the offence of causing 
hurt.” He did not “do an act which, if successful, would have 
amounted to” causing hurt. 


The evidence against Hla Baw Zan is not quite of the same nature. 
If, as one witness says, complainant caught hold of the hand which 
held the knife (and this is corroborated by the fact that he got hold 
of the knife and gave it to Mr. Best) it is very probable that Hla Baw 
Zan actually stabbed at complainant, and the fact might have been 
clearly established if the witnesses had been properly examined. But 
nobody-said that Hla Baw Zan stabbed at complainant. We have 
only the vague words “ attempted to stab,” the same word as that 
used to describe the act of Hla Baw Zan, who did not cut at com. 
plainant. If Hla Baw Zan merely raised the knife in a threatening 


1902. 
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1902. manner, complainant would be right in seizing his hand without wait- 

as ing for any actual attempt to be made; but to raise the knife in a 

Crown threatening manner, manifesting an intention to stab, seems to just 
5 5 g 4 J 


2 v. . : F , 
wa Do t fall short of ‘doing that which, if successful, would amount to” 
eaters aa stabbing, It exactly fits the definition of assault in section 351 of the 
Penal Code; and in my opinion theevidence does not prove that Hla 

Baw Zan’'s act amounted to anything more than assault. ' 


I have remarked above that Tha Do Hla may have held the da/wé 
in a threatening attitude. -1 am not satished from the evidence that 
he did even this, or committed any assault after complainant had 
closed with Hla ‘Baw Zan, but it is proved that he struck complainant 
in the face with his fist. This is criminal force, punishable under the + 
same section as assault. : 

I therefore alter the conviction of Tha Do Hla to criminal force 
under section 352, and that of Hla Baw Zan to assult under section 


352. 

The Magistrate dealt with both under section 562. Code of Crimi- 
nal Procedure, on account of ‘the youth, character and antecedents 
of the offenders, and the trivial nature-of the offence.’ Hla Baw Zan 
stated his age as 16, but Tha Do Hla admitted 25, and if he had 
really attempted to cut complainant with the da, the offence would be 
quite the reverse of trivial. On the facts which J have found I do not 
think it‘necessary to interfere with the order, but it is not apparent. 
why Tha Do Hla was not prosecuted under the Arms Act for going 
armed with a dalwe. 





Ti! 


ae 


Cplitacd Ribtdon' Before Mr. Fustice Thirkeil White, Chief Fudge. 
No. 42 of 1902. CROWN » PO HLAING anD rouR OTEERsS, 
July 6th. 


: Cheating—Indian Penal Code, ss, 417, 420. 
A person can cheat in various ways other than by inducing the person deceived 
to deliver any property or todo any of the acts specified in section 420 Indian _ 
Penai Code. 


When a person is convicted of cheating by inducing the persons deceived to do. 
any of the acts described in section 415 but not specified in section 420, the — 
offence is punishable under section 417. When the person deceived is induced to 

. do any of the acts specified in sectin 420, then that section must be applied, and 
the Court ts not entitled to charge under section 417, which relates to a less serious 
offence. | 

THE accused, Mi Hnit, was convicted under section 417 Indian 
Penal Code of cheating and sentenced to rigorous imprisonment for 
two months. It appears that she cheated the complainant by selling 
her brass for gold, and thereby inducing her to pay Rs. 5. In these 
circumstances the charge and conviction should have been under section. 
420 Indian Penal Code. 

Section 415 Indian Penal Coe defines the word “ cheat,” and 
from the definition it will be seen that a person can cheat in various. 
ways other than by inducing the person deceived to deliver any pro- 
perty or to do any of the other acts specified in section 420 Indian 
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Penal Code. When a person is convicted of cheating by inducing 1902. 


the person deceived to do any of the acts described in section 415 but any 
Crown 


‘not specilied in section 420, Indian Penal Code, the offence is punish- 
able under section 4:7 Indian Penal-Code. When the person de- pg saa 
ceived is induced to do any of the acts specified in section 420, ) 
Indian Penal Code, then that section must be applied and the’ Court 

is not entitled to charge under section 417 Indian Penal Code, which , 
relates to a less ‘serious offence. In this case as the person deceived 
was induced to deliver money, which ts included in the word 

“ property,’’ to the accused, section 420, Indian Penal Code, was the 
appropriate section. 








a 4 
Bfore Mr. Fustice Thirkell White, Chief Fudge. — (ghechent R oe 
CROWN wv THADUN ano anorner. wae es | 
Fuly otk, 


Gambling in publie place—Limitation of power of police officer to arrest without 
warrant—Gambling Act, $. § 

An ayaték reported to the police that the accused had gambled in a public place 
onthe previous day. - The officer in charge cf the police-station thereupon arrested 
the accused without warrant. | | 

Held,—that the procedure of the police officer was illegal. 

If a police officer finds people gambling in a public place he may arrest them 
He has no p:wer to arrest without warrant people who are reported to him to 
have so played when he himself has nct come upon them in the act. 

Thesentence of rigorous imprisonment for a term of 25 days was excessive. An 
appropriate fine with an appropriate term of imprisonment in default should have 
been imposed. | 

The accused were prosecuted for playing for money in a place to 
which the public had access. It appears that the cya/é reported to 
the police that the accused and others had gambled in a public place 
on the previous day. The officer in charge of the police-station 
thereupon arrested the accused and sent them up for trial. It seems 
necessary to point out that this procedure was quite illegal. The 
powez of a police officer to arrest without warrant persons playing for 
money in a public place is limited to the occasion when the playing 
is within the view of the said police-officér. Section 5 of the Gambling 

_Act is clear on this point. The meaning of the law is that if a 
police officer finds people gambling in a public place he may arrest | 
them. He has no power to arrest without warrant people who are 
reported to him to have.so played, when he himself has not come upon 
them in the act. This is the second time within the last few weeks 
that I have noticed an illegal arrest of this kind. 


The sentence was-unduly severe. The Magistrate should have 
imposed an appropriate fine with an appropriate term of imprison- 
ment in default of payment, even though the accused may have 
‘intimated their inability to pay. If a fine had been imposed they , 
might have found means to pay it or it might have been levied on 
their property. Even if imprisonment without the option of a fine 
was awarded, the term was, in my opinion, excessive. 
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Criminal, Residen' Before Mr. Fustice Thirkell White, Chief Fudge. 
aoe 3 CROWN »v. MI SHWE KE. 


J my 7th, False evidence—Certified copy of deposition—Charge—Indian Penal Code, s. 193— 
; Criminal Procedure Code, ss. 355, 357, 223, illustration (c)—Hvidence Act, ss. 

g1, 06, clause (e), 74, 80. . 

In the trial of an offence under section 193 Indian Penal Code, where the false 
evidence ‘s alleged to have been given in a deposition in a case in which the law ; 
requires the evidence to be taken down in writing, a certified copy of the deposition 
must be placed on the record. Oral evidence of the substance of the deposition is 
excluded. 

The Court presumes certain facts concerning a document ‘purporting to be a re- 
cord of evidence. But it must purport to be signed by a Judge or Magistrate, and 
where the person taking the deposition omits to claim the position of a Judge or 
Magistrate the presumption that he is so does not arise. The defect may be supplied 
by oral evidence. The certihed copy should also show on the face of it that itis a 
copy of part of the record in a specified proceeding. 2 

The mere production of a certified copy is not sufficient to show that the accused 
is the n who made the statement. There must be oral! evidence of some one 
who heard the deposition given, that the accused is the person whose evidence is 
therein recorded. 7 v4 

The charge in such cases should set out in direct oration the exact words alleged 
to constitute the false statement and not a paraphrase. 

Queen-Empress 2. Boodhun Ahir, (1872) 17 W. R., C. R.,32, followed. al 

THE case presents many points for notice. 


In the first place there was no evidence that the accused made the 
statement alleged to be false, or that it was made in a judicial pro- 
ceeding or that otherwise it was made under the circumstances speci- 
-fied in section 191, Indian Penal Code. ‘There is no doubt on record 
a document headed “ Form of deposition’”’ certified as a true copy of 
a statement made by the accused and signed‘ # * * ” 
There is nothing to show on what occasion this statement was made 
orwho * * * " may be. There isno evidence to show 
that Mi Shwe Ke, who made this statement, was the accused in this 
case, Itis true that the accused admitted making a statement. But 
as there was no evidence that she made it, the question could not 
legally be asked. 

It may be convenient to explain the manner in which cases under 
section 193, Indian Penal Code, should be tried. Where the false 
evidence is alleged to have been given in a deposition in a case in which 
the law requires the evidence to be taken down in writing, as, for in- 
stance, in trials regulated for this purpose by section 356 or section 
357, Code of Criminal Procedure, a certified copy of the deposition 
must be placed on the record as evidence. Section g1 of the Evidence 
Act, read with section 66, clause (e), and section 74 of the same Act 
(which dispense with the production of the original record), render this 
necessary. Oral evidence of the substance of the deposition is ex- 
<luded-by section 91 of the Evidence Act. Under section 80 of that 
Act the Court presumes certain facts concerning a document purport- 
ing to be a record of evidence. But it must purport. to be signed by 
a Judge or Magistrate and where the person taking the. deposition 
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omits to claim the position of a Judge or Magistrate the presumption 
that he is so does not arise. The defect may be supplied ! y oral evi- 
dence, The certified copy should also show on the face of it that it is 
a copy of part of the record in a specified proceeding. | 
But the mere production of a certified copy is not sufficient to show 
that the accused isthe person who made the statement. On this 
- point there must be the oral evidence of some one who heard the de- 
position given. The natural procedure would be to call a clerk \or 


~— ie 


other officer of the Court in which the evidence was given to read’ the 


- certified copy and for him to depose that the accused was the person 
whose evidence is therein recorded. The witness must, of course, be 
some one who heard the evidence given. 


The deposition having been thus proved and the accused’s connec- 
tion with it established, evidence as to the falsity of some statement or 
statements in the deposition would then be taken. After the close of 
the case for the prosecution, the accused would be examined under 
section 342, Code of Criminal Procedure, and would naturally be asked 


whether he gave the evidence which he is said to have given and so on. 


If the Court considers that a prima facie case is made out, the 
charge should then be framed ; and in the charge should be set out in 
direct oration the actual words alleged to constitute the false statement. 
Thus, in the present case, the charge should have recited that the 
accused stated as follows: ‘“‘Ido not know the accused. I did not 
“ know him before the present case. * * ™* I have never had 
“conversation with him. My ageis13. * * * [never sent 
“ cigars to the accused.” That the exact words recorded to have been 


spoken by the accused should be set forth and not a paraphrase was 


laid down by the High Court at Calcutta in the case of the Queen vy. 
Boodhun Ahtr (1) ; and this seems to be the intention of section 233, 
Code of Criminal Procedure, as explained by illustration (c) to that 
section. Some doubt has been expressed as to whether it is necessa 
to set out the exact words, the form of charge given in Schedule V 
[No. XXVIII (1) (5) and (11) (4)] of the Code of Criminal Procedure 
seeming to contemplate the use of the indirect oration. But although 
the form runs “that you stated in evidence that,”’ the last word is fol- 
lowed by marks of quotation indicating that an extract from the 
deposition should be cited. 1 do not think that the form is necessarily 
inconsistent with the plain wording of the illustration cited above. 
Certainly it is safer to quote the actual words of the accused as they 
are recorded to have been spoken. And as there is no difficulty in 
doing so, this rule should be followed. 


**In the present case the witnesses for the defence appear to have — 


examined before the charge was framed. There is no authority for 


called upon to defend himself.or to produce evidence till after he 
been charged. (Section 256, Code of Criminal Procedure.) 


(1) (1872) 17 W. R. Cr R., 32 


this procedure in the trial of a warrant case. The accused ter he hag 
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1902. Apart from the fact that there is no evidence to show that the 
—_— accused made the statement oo to be false, on the merits I do not 
Crown think that the charge was established. . The only witnesses called were 
Mi Suwx Kz, Maung Kala and his wife Ma Bok Tok. Most of the evidence of the 
gerne * former consisted of a repetition of what Po Thin (the accused in the 
case in which the false evidence was given) told him. None of this 
could possibly be relevant. Maung Kala also refers to former state- 
ments made by himself which cannot be admissible in the present case. 
The only part of Maung Kala’s evidence which can possibly be relevant 
as against Mi Shwe Ke is the following: “ Po Thin showed me a 
“letter with cigars. * *  #$* AsIsawon the envelope the name 
“ of MiShwe Kel took it that they came from her. * * * Once 
“T was passing the street and saw her in her father’s house speaking 
“to Po Thin.” Maung Kala admitted that he was a friend of Nga Po 
Thin and also that he was undergoing imprisonment for theft. His wife 
Mi Bok Tok says that she saw Shwe Ke write a letter to Po Thin in her 
house which the witness delivered to Po Thin. The only corroboration 
of this statement is the evidence of her husband that he saw in Po Thin’s 
possession an envelope with Shwe Ke's name on it. She also said that 
she had seen Po Thin and Shwe Ketalking together. There is no’ 
corroboration of this statement. Po Thin himself was not called as a 
witness. Some reference was-made to the evidence of two other 
witnesses given at the former trial, of whom one was dead and the 
other, Nga Pyan, was said to be keeping out of the way with Po Thin. 
lt seems to me that the evidence of the convict Nga Kala, Po Thin’s 
friend, and of his wife was quite insufficient to justify the framing of a 
charge against Mi Shwe Ke. It may be quite true that she gave false 
evidence. But the fact does not seém to be established in any way. . 
The sentence of a fine of Rs. 150 on a girl of 13 was quite inappro- 
priate, unless Mi Shwe Ke had property of her own, which does not 
seem to be the case. If the conviction were sustainable, the proper 
course would obviously haye been to proceed under section 3x of the 
Reformatory Schools Act and to discharge the accused after due: 
admonition. “ar 
The conviction and sentence are reversed and the fine, which has 
been paid, will be refunded. 





Cetitid Ristaen Before Mr. pusreee Tywin, — 
No. 014 of TAUNG BO anp ANOTHER 0. CROWN, 
"190% | . Mr. Palit—for applicant. 
F ; se - AppealeSummary dismissal—Fudgment, 
——_ Trial—Postponement of —Commencement of—Time for engagement of Advochte— 


Criminal Procedure Code, $3. 344, 421, 424. 

A Sessions Judge or Magistrate dismissing an a | summarily need not write a 
judgment. The commencement of a criminal trial before a Magistrate should not 
ordinarily be postponed to give the accused time to engage an advocate. Post- 
ponement may sometimes be right in complicated and difficult cases, 

THE Sessions Judge dismissed the appeal summarily under section 
423 Code of Criminal Procedure. He was not under any obligation 
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to write a judgment or to give any reasons. Section 424 applies only 1902. 

to decisions under section 423 after hearing the appeal. Tiowe Be 
In the application for revision the petitioners say they were struck a 

and arrested because they resisted the attempt of some persons to Crown. 

take away their weaving combs. This" is quite a new allegation: it — 


was not mentioned ai all when the applicants were examined at the 
trial. 

' + They also complain that they were not given time to communicate 
with their friends and engage counsel before the trial. The crime 
was committed and the accused arrested on the 2nd March. The 
police final report is dated 5th March, and was submitted to the Magis- 
trate on the 6th. The trial was held and concluded the same day, the 
accused saying that they could not callany witnesses. Under sections 
s71 and 173, Code of Criminal Procedure, the police are required to 
complete their investigation without unnecessary delay, and, as soon 
as it is completed, to forward their final report and the accused to the 
Magistrate. Under section 252, when the accused is brought before 
a Magistrate, such Magistrate “shall proceed to hear the complainant 
and take the evidence,” &c. Chapter XXI contains no provision 
for postponement. Under section 344 the Magistrate has power to 
postpone the commencement of a trial “ from the absence of a witness 
or other reasonable cause,” but giving time to prepare the defence is 
not specifically mentioned asa “réasonable cause. It may sometimes 
‘be vight; in complicated and difficult cases, to beeen a trial in order 
to enable the accused to engage an advocate, if he applies for such 
postponement, but in ordinary cases- and as a general rule this should 
not be done. The object of the trial is to ascertain the truth; exam- 
ining the witnesses as early as possible is a far more likely way of 
attaining that end than postponing the trial to engage an advocate. In 
the present case the record does not show that any application for 
postponement was made, nor is there any allegation to that effect in 
the application for revision. The application is dismissed. 





Before Mr. Fustice Thirkell White, Chief fudge, and sala ing Revision 
Mr. Fustice Fox. . ", me’ of 
CROWN ». HMAT KYAN.* Pity sath, 00% 


The Government Advocate—for the Crown, 
Going armed—Clasp-knife—Indian Arms Act, ss 4, 19 (e). 

A weapon not included within the term “ arms:” in section 4 of the Indian Arms 
Act cannot be held to be an “arm” unless it is a weapon which would ordinarily 
be spoken of asan “arm.” The purpose for which an implement is primarily 
intended regulates whether it would in ordinary parlance be spoken of as an arm, 
and if it is not designed for use asa weapon Of offence and defence, although it 
may be used as such, then it is not an arm, 


A clasp-knife does not fall within the ordinary natural meaning of the wand 
“arm.” 
Queen-Empress v. Ne U, P. J., L. B. 416, and QOncon-Empress v. Po Thin; P. 
J. L. B., 487 ; commented on. 
: * See also Ebrahim vy. King-Emperor, 3 L, B. R., 1. 


1902, 
‘Crown 
Fy 
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Fox, F—The Magistrate convicted the accused of an offence 
punishable under clause (e) of section 19 of the Arms Act, for that he 
went armed with a large clasp-knife. 

The Magistrate thought that, although aclasp-knife was not an 
arm within the-meaning of the Arms Act, still as there was ground 
for believing on the evidence that the accused was carryicg the knife: 
with the object of resisting any one who might attempt to arrest him, 
a conviction under the Arms Act was justifiable. 

The Magistrate was evidently led to his conclusion by consideration 
of the Local Government's Circular No, 68 of 1897, and possibly of 
Circular No. 75 of the same year. ; 

Magistrates, however, must be guided by the interpretation which 
the highest Judicial authorities have placed upon the meaning of an 
enactment. | | 

The offence punishable under section 19 (e) of the Indian Arms 
Act, 1898, consists in going armed with a weapon which falls under: 
the meaning and definition of the term ‘'arms” as used in the Act, 
without having a license for the weapon, or contrary to or not in 
accordance with the terms of a license. 

In the case of the Queeen-Empress v. Nga Ne U (1), the Judicial 
Commissioner, Mr, Hosking, held that except so far as the definition. 
in section 4 of the Arms Act expressly includes other weapons, the 
word “arms” must be understood to mean weapons of offence 
suitable for warfare. He observed that the word “arms” is usually 
understood in the military sense, and the preamble to the Act tended. 
to show that it was the intention of the Legislature to use the word in 
that sens in the Act. In the case of Queen-Empress v. Nea Po Thin 
(2), Mr. Copleston, when Judicial Commissioner, expressly held that a 
clasp-knife did not come within the definition in the Act of “ arms.” 
He observed that if in any particular case the prosecution wishes to 
show that a particular implement not obviously within the definition 
of ‘‘arms’”’ is yet an arm, evidence should be produced to prove that 
the implement is by the nature of the thing a weapon of offence 


suitable for warfare. 


It may be that the learned Judges went unnecessarily far in holding 
that no weapon not included in the interpretation clause within the 
term “arms” can be an arm, unless it is intended and is suitable for 
warfare, but apart from the weapons expressly included in that clause, 
I think that no weapon can be held to be an ‘‘arm” within the. Act, 
unless it isa weapon which would ordinarily be spoken of as an “arm.” 

It appears te me that the purpose for which an implement is 
primarily intended regulates whether it would in ordinary parlance be 
spoken of as an arm, and if it is not designed for use asa weapon of 
offence and defence, although it may be used as such then it is not 
an “ arm.” . 

However this may be, I do not think that a clasp-knife falls within 
the ordinary natural meaning of the word ‘ arm.” | 


(1). (1897) P. JL. By 416. | (2) (1898) P. J., L. B., 487, 
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For this reason the accused was not, in my opinion, guilty of an 
offence punishable under the Arms Act in going possessed of a clasp- 
knife. The conviction was therefore erroneous, and it and the -sen- 
tence should be set aside, and the release of the accused should be 
directed. 

Dhirkell White, C. F.—1 concur. 





Before Mr. FusticelFox and Mr3 Fustice Irwin. 
MA PWA +. MA THE THE anD sEVEN OTHERS. 


Buddhist Law—Adoption—Proof. 
Adoption among Buddhists.is a mixed question of fact and law. Courts are 
~ bound to insist upon strict proof thereof. An essential part is publicity of the 


relationship, and of the intentions of the adopiive parents in regard to the inhecri- , 


tance of their estate by the adoptive child. Residence together in one house is not 
Sufficient indication of the relation of the parties being that of adopted child and 
adoptive parent. 

Ma Gun v. Ma Guz, S. J, L. B., 25, cited; Maung Aing v. Ma Kin, Chan Toon 
157, and Ma Mein Gale vy. Ma Kin, Chan Toon, 168, approved, 

Fox, $—The decision of this case rested ops whether the plaintiff 
had been given in adoption by her father Maung Tha E to Maung 
an Eve and Ma Min Ya, and adopted by the latter as their “ kittima” 
coud, 

__ Adoption is, as stated by Mr. Burgess, Judicial Commissioner of 
Upper Burma, in Maung Aing v. Ma Kin (1), a mixed question of 
fact and law. 

There are concurrent findings of the Lower Courts that the plaintiff 
was the adopted child of Maung San Byu and Ma Min Ya. If those 
Courts have noterred in the statement or application of the law of 
adoption the decision of the Divisional Court is final, as there is no 


appeal to this Court upon facts, 


In the case of Wa Gun v. Ma Gun (2) Mr. Sandford, Judicial Com- 


. missioner, ruled that no ceremony or document is required to constitute 
an adoption, but there must be a request from parents and a notorious 
and public taking and bringing up, in order that, or with the 
understanding that, they, #.e., the children, may inherit. 

In Maung Aing v. Ma Kin (1) Mr. Burgess, Judicial Commissioner, 
Upper Burma, remarking on Mr. Sandford’s decision said :-— ; 

“ Of course if parents are dead, the requirement as to request could 
not be complied with ; but though such requestis mentioned at page 
319 of the Manuéye, it is not referred to at page 314, which only 
speaks of the children of others.” 

The law as to how adoption is constituted is perhaps best stated in 
Mr. Burgess’ judgment in Ma Mein Gale v. Ma Kin (3). . He says: 
“ There can be no doubt that an essential part of adoption is publicity 


of the relationship, and of the intention of the adoptive parents in. 


1) Chan Toon’s Leadir , 157s (2) S. Ee ae 
a ,, oC. a 
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regard to the inheritance of their estate by the adoptive child’ * | 
* * the law thus most properly requires that adoption shall 


' not be a hole-and-corner matter, but a matter of publicity and notoriety, 


so that there may be no room-for questions to be raised and disputes © 
to be encouraged.” | 


The Divisional Judge has referred to a passage in the judgment in 
Ma Gun v. Ma Gun (2), which runs as follows: ‘ Just as an open living ° 
together is amongst Burmans presumptive proof of marriage, so I 
should hold that the open bringing up of a child, and supporting her 
for many years, is presumptive proof of adoption, especially where the 
parents are childless and the child isa niece.” These remarks do not 
appear to have been necessary for the decision of that particular case, 
for a formal asking for the child and a formal consent tothe child’s 
being taken in adoption was held proved. 

In my opinion these remarks went too far, and Mr. Burgess’ judg- 
ment in Ma Mein Gale vy. Ma Kin (3) affords much safer rules for de- 
ciding whether an alleged adoption has been proved or not. He says at 
page 171 of the report: It is suggested for the respondents that the 
residence together in one house was sufficient indication of the relation 
of the parties, but it would be a dangerous thing to infer from the fact 
of one person living in another person’s house that the former had 
adopted the children of the latter as his own;” later on, on page 173 
of the report, he says: ‘The principle (requiring publicity and noto- 
riety) is of great importance for the protection of the interests of the 
next of kin among a people to whom the only form of succession known - 
in practice is intestate. The Courts are therefore bound to insist upon - 
strict proof when questions of the sort come before them.” 


In the present case, the Additional Judge of the District Court says: 
‘It seems undoubtedly to have been a matter of common notoriety 
that plaintiff and been really adopted into the family of Maung. San 
Byu and Ma Min Ya.’ This was one of the reasons which led to his 
holding that the plaintiff had been so adopted. The Divisionaf* Judge 
held that there was good ground for the original Court’s finding as to 
the adoption, but he based his reasons mainly on the decision in Ma 
Gun v. Ma Gun (2). | 

_ I do not understand, however, that he in any way dissented from the 
District Court’s finding that the adoption of the plaintiff was a matter 
of public notoriety. 

Under the circumstances the decision of the Divisional Court on the , 
fact of adoption must be considered final; and that being so,'she, from 
the time of her adoption, lost all right she might otherwise have had to 


‘succeed to her natural father’s estate. 


The second, third, and fourth grounds of appeal allege that the lower 
Courts were wrong in awarding to the plaintiff a share in her natural 
mother’s estate. | | | 

‘The District Court found that she had received her share in such- 
estate. In the grounds of appeal to the Divisional Court no objec: 
tion was taken to this finding, and in any case the plaintiff in her plaint 
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had made no claim to any property except property which she alleged 
»belonged to her natural father. 


The second issue in the case was: has plaintiff received any, and, if so, 
what, share in her mother Ma Taung’s estate? But it did not really 
arise, and should not have been fixed upon the pleadings as they stood. 


In my opinion the appeal must be dismissed with costs. 
| Irwin, F—-I concur. 
Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice Fox, 
| and Mr. Fustice lrwin. : 
CROWN »., R. J. CHAPMAN, 
. The Assistant Government Advocate—for the Crown. 
Security proceedings—European British subject—Commitment—Court of Session 


—Criminal Procedure Cods, 8, 107. 


A Magistrate proceeding under section 107 Criminal Procedure Code against 


can European British subject has no power to commit him to the Court of Session. 


A Sessions Court has no power to proceed on such commitment. 


LThirkelé White, C. ¥.—The Subdivisional Magistrate of Moulmein 
instituted proceedings against the respondent under section 107, 
‘Code of Criminal Procedure, requiring the respondent to show cause 
why he should not execute a bond, with two sureties, for keeping the 
‘peace forone year. The order framed under section 112, Code of Crimi- 
nal Procedure, contained a careless mistake, of a kind which Is too fre- 
quently committed even by Magistrates of experience; for it required 
‘the respondent to show cause why he should not give security. for..his 
good. behaviour, instead of for keepingthe peace. The Magistrate 
‘proceeded to enquire intothe truth of the information on which action 
had been. taken. He finished recording evidence on 24th February 
1902, andtthen adjourned the case for further evidence to roth March. 
“On that date, the respondent, Chapman, applied to be tried as a 
European British subject. After some further adjournments, without 
“examining the respondent or hearing any evidence he might wish to 
adduce, the Magistrate committed the respondent to the Court of 
Session under section 447, Code of Criminal Procedure. The Addi- 
tional Sessions Judge has reported the case for the orders of this 
‘Court, with a view to the commitment being quashed under section 
215, Code of Criminal Procedure. 


The grounds on which the learned Sessions Judge has based his 
‘recommendation are, briefly, that section 443, Code of Criminal Proce- 
dure, and other sections in Chapter XXXIII of. the Code of Criminal 
Procedure do not apply to proceedings under Chapter VIII of that 
Code. An attempt was made, without success, to serve the respon- 
dent with notice of these proceedings in case an order to his prejudice 
should be passed. But it was held that it was not absolutely neces- 
sary that he should have such notice, 
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The point for consideration seems to be whether the commitment 
is valid; and this point can be decided without any reference to the 
question whether Chapter XXXII] -of the Code of Criminal Procedure 
does, or does not, apply to proceedings under Chapter VIII of that. 
Code. 


It seems to me that the commitment is invalid and must be quashed 
for the following reasons. The proceedings are taken under Chapter 
VIII of the Code of Criminal Procedure. There is nothing in that 
Chapter which enables a Court of Session to act under its provisions. 
except, under section 106, after conviction at a trial, or, under 
section 123, sub-section (3), after a reference by a Magistrate under 
sub-section (2) of that section. The Sessions Court could not frame 
an order under section 112, inquire under section 117, or make an | 
order under section 118. Alithese acts, essential elements of proceed- 
ings under Chapter VIII of the Code, are to be done by the Magis- 
trate. The Court of Session is without power to take any action on 
this commitment. It can: proceed only in accordance with Chapter 
XXXIII of the Code of Criminal Procedure, which, under section 463, 
save as otherwise expressly provided, regulates proceedings in trials 
of European British subjects as of other persons. That chapter 
contains no provisions which would enable the Sessions Court to deal 
with a case of this kind. 


Again, a commitment must be made in accordance with the provi- 
sions of Chapter XVIII of the Code of Criminal Procedure. The 
opening words of section 206 indicate what would otherwise be 
sufficiently apparent, that the procedure in that chapter applies in the 
case of European British subjects, Section 214 affords a similar 
indication, if one were necessary. Section 447, on which some reli- 
ance has been placed, prescribes the circumstances under which, and’ 
tne Courts to which, an European British subject should be commit- 
ted for trial. But the procedure preparatory to commitment is not 
regulated by that section or by any other section in ChapteygXXXIII. 
It must be regulated by Chapter. XVIII, Under section 210 of the Code, 
before committing an accused person for trial, the Magistrate must 
frame a charge. In this case no charge has been framed. It is true 
that section 226 provides for a case in which a person is committed for 
trial without a charge. Butin that case, the Court must supply the 
omission. In this case, no charge has been or can be framed. It is: 
clear therefore that there can be no commitment. 

I do not think it necessary in this case to express an opinion on the 
question whether Chapter XXXIII of the Code of Criminal Procedure 
applies to proceedings under Chapter VII] of the Code. Whether it 
applies or not, it seems clear that it does not authorize a commitment 
to the Court of Session. 


I would therefore quash the commitment in this case on the yround 
that the Magistrate had no power to commit and that the Sessions 
Court has no power to proceed on the commitment. 

Fox, F—1| concur. 
Lrwin, F.—I concur. 
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Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. Fuslice 


Irwin. 





MAUNG SAN PAING asp anorHer v. SHWE HLAING anp two oTHERS. 


a Maung Thin—for appellants, | Mr. Agabeg—for respondents. 
-. Sale— Mortgage—Defective — title—Furisdiction of Civil Court, Objection to— 
Burma Land and Revenue Act, ss. 19, 56,55, proviss 1 (6), 17. 

Plaintiffs sued to redeem certain agricultural land alleged to have been mort- 
gaged to defendants. Defendants pleaded that plaintiffs sold the lands to them 
outright. It appeared in evidence that part of the land was cleared about 13 years 
before the institution of the suit, and part less than 12 years before that date. 

Held,—that if it appears at the hearing that plaintiffs have neither a grant northe 
“status of a landholder their claim falls under section 14, Lower Burma Land and 
‘Revenue Act, and the jurisdiction of the Civil Court is ousted by section 56 read 
with section 55, proviso 1 (6) of that Act. When an issue arises on such question 
it should be referred to the Revenue Officer under section 17 of that Act. 

Held also—that an objection to jurisdiction ne be taken at any time and cannot 
“be met by section 578 Civil Procedure Code. Minakshi Naidu vy. Subramaniya 
Sastri, (1888) I. L. R. 11 Mad., 26, followed. 


Irwin, $—The plaintiffs, San Paing and Ma E Bwa, sued to re- 


<leem two holdings of paddy-land alleged to have been mortgaged by 
San Paing to Shwe Hlaing for Rs.380. Shwe Hlaing pleaded that the 
lands had been conveyed to him outright. It is not necessary at this 
‘stage to examine in detail the pleadings and the depositions of the 
parties. ‘The land or part of it was cleared by one Shwe Waing, who 
-sold it to San Paing about ten years ago. 

The Subdivisional Court gave a decree for plaintiffs, allowing them 
‘to redeem the lands for Rs. 720. Both parties have appealed, plain- 
tiffs because they say they should be allowed to redeem for Rs. 380, 
defendants because they say plaintiffs have no right to redeem. 

At the hearing of the appeals defendants have raised the point whe- 
‘ther a Civil Court has any jurisdiction to try the suit. this objec- 
tion doeggnot appear in the pleadings or in the memorandum of appeal 
but it is a point which may be taken at any time, and which cannot be 
_-cured by section 578, Code of Civil Procedure. This view is in acs 
cordance with the ruling of their Lordships of the Privy Council in 
Minakshi Naidu vy. Subramaniya Sastri (1), 

The objection to the jurisdiction of the Civil Court is taken under 
section 56 (a) read with section. 55, proviso 1 (4), of the Burma Land 
and Revenue Act, 1876. It reads thus: ‘ No Civil Court shall exercise 
“jurisdiction asto . . - . claims to occupy or resort to lands under 
“sections 19, 20 and 21, and disputes as to the use or enjoyment of such 
“jands 2s between persons permitted to occupy or resort to the same.” 
If the plaintiff has neither a grant nor the status of a landholder, his claim 
must come under section 19. It is argued that he has the status of a 
Jandholder. In order to have the status of landholder he must have 
‘ been in possession for 12 years continuously and haye paid the revenue 
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1902. due thereon during that period unless he was expressly exempted from 
etal can paying revenue. Under section 3, the plaintiff is in possession if the 
pai PaINnG land is occupied by his mortgagee, and under the second explanation: 


awed tlxavirce: to section 7 if the revenue’has been paid by the mortgagee holding 


under the plaintiff the revenue shall be deemed to have been paid by 
the plaintiff. Again, under the first explanation to section 7 the plain-. 


tiff, in reckoning the length of his possession, is entitled to add the 


time during which the person from whom he purchased the land was 
in possession. : 

Therefore, if Shwe Waing was in possession continuously from. rst. 
June 1889 to the time when he sold to plaintiff, if the revenue has been 
paid for the twelve years, commencing 1st June 1889, by Shwe Waing, 


.by plaintiffs and by defendants in turn, and if defendants hold the land 


on mortgage from plaintiffs, the suit is cognizable by the Civil Court. 

It is obvious that the jurisdiction of the Civil Court depends in the 
first instance on the allegations made by plaintiff in the plaint and in 
his examination. If the plaintiff alleges a mortgage, and plaintiff’s © 
possession including the term of the alleged mortgage extends to 
twelve years, the Civil Court has jurisdiction to try the issue, and if 
the transaction be found to be a sale and not a mortgage, the plaintiff 
fails on the merits and not by reason of want of jurisdiction in the 
Court. But if it appear at the hearing that plaintiff's possession in- 
cluding the possession of his alleged mortgage was less than twelve 
years, or that the revenue was not paid for the whole twelve years and 
no express exemption was obtained, then the plaintiff's suit would fail 
through want of jurisdiction in the Civil Court. 

In this case the plaintiff's title to the land is not stated in the plaint, — 
but from his own evidence and from that of Shwe Waing it appears. 
that Shwe Waing began to cultivate part of the plaint land about 1838, 
only about half of it was cultivated when he sold it to plaintiff in or 
about 1891, and no revenue had been paid except on that part which. 
was cultivated. * 

There are no precise dates given: the years are only approximate. 
Neither the area nor the situation of the part Cultivated in each year is: 
defined ; it was probably larger each year than in the preceding year. 
There is not even any definite statement that any revenue was paid by 
Shwe Waing for more than one year. | 

It is Clear that the ‘“ possession’’ of about half of the plaint land does. 
not date from any earlier period than ten years before the institution of 
the suit, and with .respect to the other half, which is undefined, there 
is no proof that it dated from 12 years before the institution of the 
suit. . 

J think the burden of proving that the conditions of section’ 7 have 
been fulfilled lies on the plaintiff, and if there should be any-doubt on 
this point it may be useful to consider the reason why the jurisdiction 
of the Civil Courts is barred in this class of cases. The reason obvi- 
ously is, in my opinion, to prevent an unseemly conflict of orders. Ifa 
Civil Court decided a dispute between two parties, neither of whom has. 
any right to the Jand in dispute, the decree of the Civil Court could at 
once be rendered nugatory by a Revenue Officer ejecting the decree- 
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holder from the Jand. Now, suppose that a Revenue Officer had occa- 
sion to resume possession of the plaint land, neither plaintiff nor de- 


1902. 
* 


fendant could resist the ejectment without proving that one or other of Maune San Parne 


them had the status of alandholder. So long as they fail to prove it the 
land must be deemed to be at the disposal of Government, and the 
jurisdiction of the Civil Court is barred. The burden of proof there- 
fore lies on the plaintiff. He has failed to discharge it and therefore 
on the record ag it stands the Civil Court has no jurisdiction, 

But, as the question of jurisdiction was not raised in’ either of the 
Courts below, and it seems possible that by reference to the land records 
plaintiff may be able.to prove that the possession of his vendor in re- 
' spect of part at any rate of the plaint land began twelve years before the 
institution of the suit, I think the suit should be remanded to the Lower 
Court, with instructions to refer to the Revenue Officer, under section 
17, Land and Revenue Act, the question whether the status of a land- 
holder had been acquired on or before the date of institution of the 
suit in respect of the whole or any part of the land in suit. 

The Revenue Officer to whom the question should be referred is 
the Subdivisional Officer, Insein (Revenue Department Notification 
No. 212, dated r7th June 1897, pages 95, 96, Land Revenue Maaual). 
He should be asked to define clearly by an extract from the cadastral 
map the area in respect of which the status of a landholder has been 
acquired if he finds that it has been acquired in respect of a part, but 
not the whole, of the land in suit. 


Thirkell White, C. ¢—I concur in remanding the case for a 
reference to the Revenue Officer. 





Before Mr. Fustice Thirkell White, Chief Fudge. 
CROWN v, ON BU. 


House-trespass and insulti—Double conviction—Cumulative sentence—Order 
yequiring security for good behaviour—Indian Penal Code, ss. 452, 504—Kefo 
matery Schools Act, s, 31. 

Accused entered into complainant’s house with intention to intimidate and insult 
compiainant and carried his intention into effect. He was fined ‘Rs. 20 under 
section. 504 Indian Penal Code, and ordered, under section 31 of the Reformatory 
Schools Act, to furnish security for his good behaviour for one year. 

Held—that while he might be tried and {convicted of house-trespass and of insult 
he could not be punished separately for the two offences under sections 452 and 
504 of the Indian Penal Code. 

Held also—that in this case an order under section 31, Reformatory Schools Act, 
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requiring the accused to furnish security for his good behaviour has the effect of , 


re a and cannot be combined with a sentence under secticn 504 Indian Penal 
\e, 

Qucen-Empress v. Aw Wa, 1 L. B. R., 33, and Queen-Empress v. Malu, (1899) 

‘a3 Bom,, 706, followed. 

THE accused was charged with entering the house of the complain- 
ant armed with a da, abusing him and threatening his life; and then 
with following him in the street and insulting him by an obscene act. 
But apparently the Magistrate confined his attention to hat occurred 
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in the house and did not convict the accused of the insult after the 
complainant had left the house to report to the headman. 


The | Accused .was.2.boy~0r 13: Obviously, the case ought not to; 
haye come into Court at all’ ‘The headman or the complainant’ouvht® 


to have gone to the boy’s father and insisted on his giving the boy a: 
sound whipping. If he refused, or neglected to do this, then the case} 
might have been brought into Court. { 

Maving tried this youthful ruffian, I cannot understand why the 
Magistrate did not. give him a wholesome whipping and let him go, : 
instead of fining his father Rs. 20. Clearly a whipping was desirable 
and 20 or 30 stripes in the way of school discipline would probably! 
have effected a reformation. The Magistrate seems to me not to have“ 
exercised a wise discretion in this case. | 

Apart from the insult outside the house, the double punishment was 
illegal. ‘The case is precisely analogous to, that in, the illustration to 
section 35, Code of Criminal Procedure. The accused Committed 
housé-trespass because he entered into the complainant’s house with 
intent to intimidate and insult the complainant. He carried his inten- 
tion into effect-and committed the offence punishable under section 
504, Indian Penal Code. In so doing he acted in the same way as a 
man who breaks into a house with intent to commit theft and steals 
property therefrom. ‘The illustration cited above shows that the 
ac cused has not, in so doing, committed distinct offences. So far as 
the conviction under 504, Indian Penal Code, referred-to the conduct 
of the accused in the house, a double sentence is not sustainable. The 
law as laid down in the illustration to section 35, Code of Criminal 
Procedure, is that a man who commits house-trespass with intent to 
commit an offence and commits that offence can be punished either 
for the house-trespass or for the offence, but not separately for both, 
He may be tried for and convicted of the offence of nouse-trespass 
and the offence which he intended to commit [section 235, sub-section. 
(1), Code of Criminal Procedure]. But he cannot, apparently, be 
punished separately for the two offences. This view is in accordance 
with the law laid down by a Full Benck of this Court in Queen- 
Empress v. Aw Wa (1), Thecase of Queen-Empress v. Malu (2) 
may also be consulted. ‘The insult in the street was a sepa- 
rate matter and constituted a distinct offence of which the accused 
might have been convicted and for which he could have been 
separately sentenced. But as the Magistrate has not recorded a 
finding on this point the sentence passed under section 504, Indian 
Penal Code, cannot be maintained on the ground that the accused 
might have been separately convicted under that section. 

Although no sentence was actually passed under section* 452, 
Indian Penal Code, the order under section 31 of the Reformatory 
Schools Act, requiring the accused to furnish security for his good 
behaviour, has the effect of a sentence and cannot, I think, be com- 
bined With a sentence under section 504, Indian Penal Code, in this 
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But the Magistrate’s order concerning the security, and the manner 
in which it was carried into effect, was incorrect. He required the 
accused to enter into his own bond in the sum of Rs. 25, with his 
father and two relations as sureties, to be of good behavour for one 
year. Section 31 of the Reformatory Schools Act does not authorize 
the Magistrate to require the accused to execute a bond. The accused, 
“In a case dealt with under that section, being ex Aypothes? a minor 
his bond would be worthless and could not be enforced. What the 
section enables the Magistrate to do is to require the parent, guardian 
or nearest adult relative of the accused to execute a bond with or 
without sureties, to be responsible for the good behaviour of the 
accused for a period not exceeding one year. Even in the execution 
of his erroneous order the Magistrate went astray, for the sureties 
were the father and one other person, presumably a relative, not two 
other relatives as in the order. 


I reverse the sentence under section 504, Indian Penal Code, and 
direct the refund of the fine. I also cancel the bond executed by the 
’ accused; and require his father to execute a bond in the sum of 
Rs. 25 with two sureties-to be responsible for the good behaviour of 
the accused On Bu for one year from the joth January 1902. As no 


form of bond under section 31 of the Reformatory Schools Act has_ 


been prescribed a form may be attached to this order for use on this 
occasion. 





Before Mr. Fustice Thirkell White, \Chief Fudge, Mr. Fustice Fox, 
Y and Mr. Fustice Irwin. 


In THe MATTER OF A REFERENCE FROM THE I" INANCIAL CoMMISSIONER, BURMA, 
Receipted bill bearing uncancelled adhesive stamp—Stamp duty chargeable—Stamp 
Act, s. 2, cls. (12), (23), Article 53, 1st Schedule, ss, 17, 12, 63. 

At the foot of a bill.for Rs. 89-13-9 were printed the words, “ received payment” 
‘beneath which words was written the signature of the firm by which the bill was 
presented. , 

The money due by the debtor had not been paid, and the document had not been 
delivered to the debtor. | 

Held,—that the document was a “receipt,” and as such chargeable with stamp 
duty of one anna. ' 

Queen-Empress v- Rahat Ali Khan, (1887) 1. L. R.9 All, 210; Millen 0, Dent, 
41847) Q.B., 846, followed. 

Fox, ¥.~—I understand that the question on which the officiating 
Financial Commissioner desires the opinion of this Court is whether 
a document which, on the face of it, purports to be a bill or ac- 
count of monies due for goods supplied, and contains the words 
“ received payment, ” and the signature of the persons to whom the 
money was due, is a document chargeable with stamp duty. 

There can, in my opinion, be no question that the document was so 
chargeable. 

The document must be taken to be what, on its face, it purports to be, 
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The signature of the creditors under the words “ received payment ” 
constituted a “ receipt ” within the definition of the term in clause 23 
of section 2 of the Indian Stamp Act, 1899; on the face of the docu- 
ment it purported to be a receipt for money paid for consideration ; 


NANciac Commis. the amount, the, receipt of which was acknowledged, exceeded Rs. 20 
sioner, Burma, consequently Article 53 of the 1st Schedule to the Act applied, anda 


stamp of one anna upon it was obligatory. The facts that the money- 
due by the debtor had not been paid and the document had not been 

delivered to the debtor cannot alter the nature of the document. In 

the natural order of things a document which is a receipt must be 

executed before it is delivered tothe debtor, Delivery tothe debtor is 
a separate act which renders the receipt effective so far as the debtor 

is concerned, but the document is none the less a receipt whilst it 
remains in the creditor's possession, 


The moment the creditor has affixed his signature to a statement 
that monies exceeding twenty rupees have been received from his. 
debtors, that document becomes a receipt. 


By section 17 of the Act all instruments chargeable with duty and 
executed by any person in British India must be stamped befcre or 
at the time of the execution. 

By section 12 of the Act whoever executes any instrument on any 
paper bearing an adhesive stamp shall at the time of the execution 
cancel the same so that it cannot be used again, unless such stamp has 
already been so cancelled. 

Under clause (12) of section 2 the signing of a document constitute 
its execution. A provision which was adopted for the first time in 
the Act of 1899 indicates that the writing of the name or initials of 
the executant or those of his firm, together with the date of his writing 
them, affords an effectual method of cancelling an adhosive stamp in 
the manner required by the Act, — 

It is not within the province of this Court to decide whether the 
person who put the signature under the words “received payment ” 
on the document in question in this case committed an offence punish- 
able under section 62 of the Act with fine which may extend to one 
hundred rupees. 

The decision of such question would rest with another Court exer- 
cising the powers of a High Court, if an appeal were made to it against 
the order of the Subdivisional Magistrate. 

I have commented perhaps more fully than it was necessary to do 
upon the question referred, because it is stated in the reference that 
it is a common practice amongst persons in trade to send out regeipted 
bills bearing uncancelled adhesive stamps, and it is as well that 
the attention of the public should be called to the illegality of such 
practice. 

Thirkell White, C. fF. —The Financial Commissioner has referred 
under section 57 of the Indian Stamp Act, 1899, the question whether 
a certain instrument is chargeable with stamp duty. The instrument 
sn question is a bill for Rs. 5g-13-9, at the foot of which are printed 
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the words “received payment,” beneath which words is written the 1902. 
signature of the firm by which the bill was presented. The question 
is whether this instrument is chargeable with stamp duty. 1 agree IN THE MATTER 
in thinking that it isa receipt, within the meaning of the definition sie pen ha 
in section 23, sub-section (2) of the Stamp Act; and that it is yanctan Commrse 
chargeable with stamp duty of one anna under Article 53 of Schedule sioxer, Burma, 
I of that Act. From the papers before us, it appears that this docu- ieee 
ment was not tlelivered to the person from whom the amount was 
alleged to be due; and that as a matter of fact the amount speci- 
fied was not paid by the alleged debtor or received by the firm which 
attached its signature to the document. The question of delivery 
to the person making or expected to make the payment does not 
seem to be material. ‘The only point on which there seems room for 
argument is whether the fact that no money exceeding Rs. 20 was 
actually paid though a sum in excess of that amount was acknow- 
ledged to have been received, affects the question whether the 
document is a receipt or not. It does at first sight, seem anomalous 
that an instrument should be held to be a receipt when asa matter 
of fact nothing has been received. The ordinary course would 
seem to be ior money to be paid and then for the receipt to be 
executed. But looking at the words of section 2, sub-section (23) of 
the Stamp Act, I cannot see that the definition of receipt implies 
that the money acknowledged to have been received must actually 
have been received. By Article 7 of the Second Schedule of the 
General Stamp Act, 1869, the instrument made chargeable was a 
“yeceipt or discharge given for or upon the payment of money, or 
delivery of goods, in satisfaction of a debt, the amount or value of 
which in money or goods exceeds twenty rupees.” In section 3, sub- 
section (17), of the Indian Stamp Act, 187¢. “ Receipt’? was defined, 
the effect being apparently to extend the definition of instruments 
‘chargeable with duty as receipts. The definition in the Stamp Act 
of 1899 is similar to that in the Act of 1879. It seems probable that 
the intention of the Legislature was to include instruments of the 
kind under consideration in the definition. I have been unable to 
find any case bearing on the point in the Indian reports, except that 
of Queen-Empress v. Rahat Alt Khan (1) -cited by the Financial 
Commissioner, where the view taken by the Court is consistent with 
the answer’ which it is proposed to return to this reference. The 
only English case I can find which has any bearing on the question is 
Millen vy. Dent (2), where, though it was not expressly decided, it 
‘seems to have been assumed that an instrument of the kind under 
consideration wasa receipt and required to be stamped, though no pay- 
ment was actually made, : 

I would say, in answer to the Financial Commissioner’s reference, 
that the instrument in question is chargeable with stamp duty of one 
anna as a receipt. 





Iywin, F¥—I1 concur inthe answer to the reference. 





(a) (1888) ILL.R. og All, 210. | (2) (1847) ro O. B., 846. 
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Civil Miscellaneous Before Mr. Fustice Thirkell White, Chief Fudge, and 
Wo. t, Auli ™ Mr. Fustice Fox. 


MA THI «. SHWE HLWA. 
Letters of Administration—Rival claimants—Probate and Administration Act, 
: SS. 23, 41. 
Under section 23 of the Probate and Administration Act, administration of the 
estate of an intestate may be granted to any person who w:uld be entitled to the 


whole or any part of the deceased’s estate. When proceeding under this section 
the Court is bound to ascertain whether the person who asks for letters of adminis- 


tration is so entitled. | | 
It is not sxfficient that the applicant may possibly have an interest in the 
estate. 
Narendra Nath Pahari v. Ram Gobind Pahari, (1902) L. R., 29 I. A. 17, and 
Kaminey Moncey Bewah, (1894) 1. L. R. 21 Cal., 697, cited. 
The judgment of the Court was delivered by— 
Thirkell White, C. F.—In this case, there are rival claimants to the 
right to administer the estate of the late Ma Ye. The claimants are 
‘the appellant, Ma Thi, the younger sister of Ma Ye, and Shwe Hlwa, 
who is admitted to be the nephew and who claims to be the adopted 
son of the deceased. 
In the proceedings of the District Court, the relatives of Ma Ye are 
described as Chinese and of the Chinese religion. The case, however, 
was tricd on the assumption that the dcccased was a Buddhist, that 
the rights to inherit her estate are governed by Burmese Buddhist 
law, and that the Probate and Administration Act, 1881, and not the 
Indian Succession Act, 1865, is applicable. No objection on these 
points was taken by the appellants. And we do not think it necessary 
to raise the question at this stage. | 
The District Judge declined to decide the question whether the 
applicant, Shwe Hlwa, was the adopted son of the deceased. A good 
deal of evidence was given in support of his claim to be so. But it is 
said that all the evidence on this point that might have been produced 
was not laid before the Court. From the record it appears that this 
reticence was allowed at the suggestion of the advocate for the present 
respondent. But we have been informed in the argument in this appeal 
that this was not exactly the case. . 
There was no reason why the question of the adoption of the claim- 
ant, Shwe Hliva, should not have been tried in this case. Under 
section 23 of the Probate and Administration Act, administration of 
the estate of an intestate may be granted to any person who would be 
entitled tothe whole or any partof the deceased’s estate. When 
proceeding under this section, the District Judge is bound to ascer- 
tain whether the person who asks for letters of administration is so 
entitled. The fullest enquiry into this question may be necessary 
if, as in-the present case, there isa dispute as to who is entitled to 
inherit the estate. ae recently, in a case which went to the Privy 
Council (Narendra Nath Pahari v. Ram Gobind Pahari) (1) the 


(1) (:go2) L. R. 29 L. A, 175 
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question of the legitimacy of a person who claimed to be the son of 
the deceased was contested and decided in a suit to have letters of 
administration granted. The District Judge refrained from deciding 
which -of the parties was the legal heir, saying that it was not incum- 
bent ona Court when granting lettersof administration to decide 
this.. But, under section 23 of the Probateand Administration Act, 
it is incumbent on the Court, before granting letters of administration, 
to find that the, person to whom he grants the letters is entitled to 
' the whole or part of the deceased’s estate. Until this is ascertained, 
the Court has no power under that section togrant letters to a per- 
son who claims to beso entitled. It would have been not only lawful 
but expedient if the question of the relative rights of the contesting 
parties had been determined in these proceedings. Under section 23 
of the Probate and Administration Act, the District Judge had no 
power to grant letters of administration to Shwe Hlwa because he 
might turn out to be the adopted son of Ma Ye. It may not have 
been absolutely necessary to determine the question of adoption, 
although that was the basis of the respondent’s claim. He might be 
entitled to a share of the estate as a nephew. This point has not 
been considered: but we hardly think it can be settled merely by a 
reference to an isolated text inthe Maxukye Dhammathat. But in 
any case, the one point that is clear is that in order to entitle a person 
to letters of administration under section 23 of the Probate and 
Administration Act, he must be shown to have an interest in the 
estate. It is not sufficient that he may possibly have an interest; » 
But besides section 23 of the above Act, section 41 provides for 
the appointment as administrator of 2 person who would not ordinarily 
be entitled to be appointed. As was said by Sale, J., in the case of 
Kaminey Money Bewak (1) grants under that section are made for 
the protection and preservation of the estates of deceased persons, 
in the exercise of the discretionary powers of the Court, and not as 
recognizing any legal interest of the grantees in the estate of the 
deceased. It has been urged on behalf of the appellant that a grant 
should not be made under this section to a person who has, or claims 
to have, an intcrest adverse to a person ordinarily entitled to the 
grant. But the case above cited, which was referred to in support of 
this proposition, does not seem to contain any mention of it. We 
think that the District Judge should have ascertained the relative 
rights of the claimants and granted letters of administration under 
section 23 of the Probate and Administration Act. Butas he did 
not do so, we think that the appointment of Shwe Hlwa may be 
taken as having been made under sectien 41 of the Act. The Dis- 
trict Judge gave good reasons for considering’ Ma Thi not to bea 
suitable person to be appointed to administer the estate; and for 
thinking that Shwe Hlwa was a fit person for the appointment. The 
limitaiions imposed under section 40 of the Act, to which Shwe Hlwa 
' has taken no exception, are sufficient to safeguard the estate: We 
are of opinion that it is for the interest of the estate and of the heirs 


(1) (1894) I. L, R. 21 Cal., 697. 
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that the arrangement made by the District Judge should not be 
disturbed; and we think that there is no legal objection to the 
grant of letters of administration to Shwe Hlwa as ex plained above. 

For these reasons we dismiss this appeal with costs. 

Letters of administration do not seem actually to have issued to Shwe 
Hwa. i should not ‘be issued ‘till he has fully complied with the 
provisions of section 19-1 of the Court Fees Act. The annexures to 
the affidavit should be in the forms given in Schedule III to that Act | 
with such additions, if any, as may be necessary. a 

We allow Rs. 85 as Advocate’s fees. 





Before Mr. Justice Irwin 
MOKUN MAISTRY »#, VALOO MAISTRY. 


1 prosece ty of judicial officer granting sanction— 

onenens pease ahh ate nm Criminal meee o var 
ode 38. 195, 200, 

A judicial officer to whom an application is made for sanction to prosecute for 
the making of a false charge should consider, “If I were prosecuting this case 
myself am I in a position to produce such evidence as if unrebutted would support 
a conviction ?” 

Magistrate to whom a com laint is presented after sanction to prosecut 
sees anaes ceniel stction ion of the Criminal Procedure Code, is att we 
examine the complainant under section 200 of that Code and should not issue 

rocess until the complainant satisfies him that there is sufficient ground for 
proceeding. 

The main ground on which this application is made is that the record 
does not disclose a strong prima acie case against the applicant. 
The Magistrate in dismissing the case of breach of contract said, 
“There are grave doubts cf the genuineness of the accused’s signa- 
ture to the document,” which would seem to imply that the Magistrate 
did not think the document was proved to be false, but that he merely 
thought it was not proved to be true, The Magistrate, however, was 
not trying the case of forgery ; his opinion was expressed in terms 
sufficiently strong for disposing of the case then before him, and he 
may well have held a more decided opinion on the question of forgery. 
Let us see what evidence he had to consider. 

The Magistrate observed that the signatures on the bail bond and 
power of attorney were in adifferent hand-writing from that on the 
document, and this fact was patent to the most casual observer. The 
complainant’s evidence was vague and unsatisfactory, and did not 
agree with the evidence of the writer of the document. Valoo himself 
will, of course, be the principal witness; he has not yet been cross- 
xamined. 

A judicial officer to whom an application for sanction is made 
should put himself into the place of the applicant, and consider, “If 
l were prosecuting this case myself, aml ina position to produce 
such evidence as, if unrebutted, would support a conviction?” The 


offence is primarily one against public justice, rather than against the 
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individual. For the private wrong the individual has generally another 1902. 
remedy by civil suit, and section 195 was enacted chiefly to prevent a 
private persons from wreaking vengeance on their enemies by getting MO*V® Matsrry 
them arrested on mere suspicion. In the present case the Magistrate Varoo Marsrry. 
‘would have done well to ask the applicant what evidence he proposed —— 
- to adduce in support of the charges, and review that evidence before 

ranting sanction. But | do not think itis at all expedient that I 

should express an opinion on the cogency of the evidence on which 

the sanction was granted. There undoubtedly is evidence that the 

signature is false, and even if it be doubtful whether it constitutes 

strong primd facie proof, the Chief Court ought not to prejudice the 

trial by discussing the question whether the evidence, or part of it, is 

eredible before it has been submitted to the test of cross-examination. 
-Ht'should also be remembered that process cannot be issued on the 
‘sanction alone. The Magistrate to whom the complaint is presented 

is bound to examine the complainant under section 200, Code of Cri- 

minal Procedure, and should not issue process unless the complainant 

satisfies him that there is sufficient ground for proceeding. This stage 

had already been reached, and process had been issued hy the District 
Magistrate before his application was made, as appears from the 

_ application itself. 

The other ground of this application is that the record does not 
disclose the commission of al] three offences mentioned in the sanction, 

namely, offences under sections 211, 465 and 471, Indian Penal Code. 

It does not appear that there is any direct evidence of forgery on the 

record of the trial for breach of contract, and it is urged that section 

221 cannot apply because a Eroets under section 2of Act XIII 

of 1859 is not a criminal proceeding. The ruling quoted (i. L. R., 27. 

Cal., 131) leaves this iast point alittle doubtful, but in any case the 

ground is entirely cut from under this objection by sub-sections (4) 

and (5) of section195. Ifsection 211 does not apply section 209 does, 

and the addition of forgery does not invalidate the sanction to prose- 

cute for using a false document and making a false charge or false 

claim. Itis the duty of the Magistrate, under section 254, Code of 

Criminal Procedure, to frame the charge in accordance with the evi- 

dence, although a different section of the Penal Code may have been 

specified in the complaint. ; 

lh. For these reasons I do not think there is any sufficient ground for 
interfering with theorder of the Cantonment Magistrate granting 

sanction to prosecute. The application is dismissed. 


Before Mr. Fustice Thirkell White, Chief Fudge, Ceauitiad Resision 
, ; CROWN vw, CHIT TE. No- 987 of 
Assauli—Assauli on a woman withintent to outrage her modesty—Charge under 190% 
minor offence—Conviction of graver offence—Indian Penal Code, ss. 354, 952— Fuly 
Transfer of part-heard caseto another 5 gp ihe of accused to haved’ . 7 andi 
witnesses ye-called and ve-heavd—Criminal Procedure Code, s. 350—Practices | ici 
The accused was sent for trial under section 354 Indian Penal Code before the 
subdivisional Magistrate. This Magistrate, after recording evidence, examining 
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the accused and charging him with an offence under section 352 Indian Penal. 
Code, transferred the case for trial to another Magistrate. Thesecond Magistrate 
without recalling or re-hearing the witnesses gaye judgment convicting the accused 
under section 354 Indian Penal Code. ; 
Held,—that the Magistrate’s procedure in passing orders without recordi g the 

, evidence of the witnesses for the prosecution was irregular, assection 350 Crirsinel 
“Procedure Code did not apply, That section relates to cases in which a Magis- 
(trate ceases to exercise jurisdiction and is succeeded by another Magistrate and not. 
yee cases of transfer from one Magistrate to another, Inthe latter case the Magis- 


trate must begin the trial afresh. 

In any case whena Magistrate purports to act under section 350 Criminal 
Procedure Code, he should inform the accused of his option to have the witnesses. 
-re-heard under proviso (a2) and should recordthat he.has doneso. i, 

Held also—that while on a charge under section 354 the accused might be con- 
Victed of the minor offence under section 352 he could not, when charged with 
the lighter offence under section 352, be convicted of the graver offence under 
section 354 Indian Penal Code, 

IN this case the complaint was that the accused pulled the hand 
of the complainant, a girl of 14, and kissed her. The accused was sent 
fot trial under section 354 Indian Penal Code. After recording evi-- 
dence, the Subdivisional Magistrate examined the accused and charged 
him under section 352 Indian Penal Code. He then, owing to 
pressure of other work, transferred the case for trial to another- 
Magistrate, The second Magistrate, without recalling or re-hearing 
the witnesses, gave judgment convicting the accused under section 
354. 

As regards the procedure in passing orders without recalling the 
witnesses for the prosecution, the Magistrate doubtless thought that 
he acted under section 350 Code of Criminal Procedure. But that 
section refers to cases in which a Magistrate ceases to exercise juris- 
diction and is succeeded by another Magistrate. It seems to me- 
clearly to relate to cases in which a Magistrate is succeeded in the 
same office by another Magistrate; and not to cases of transfer from: 
one Magistrate to another. In the latter case, the second Magistrate 


| mmust-begin the trial afresh. In any case, when acting under section 


850, Code of Criminal Procedure, the second Magistrate should inform 
the accused of his option to have the witnesses re-heard, under proviso 
(a) of that section, and should record that he has done so. The law 
does not absolutely require this to bedone. But asa matter of 
practice this procedure should be followed. 


As regards the conviction under section 354 Indian Penal Code, on 
a charge under section 352 of that Code, section 238 of the Code of 
Criminal Procedure is the sectfon which applies. On.a charge under 
section 354 Indian Penal Code,’the accused might be convicted-of an 
offence under section 352. As between assault or use of criminal 
force, by itself, which is punishable under section 352, and assault} 
or use of criminal force to a woman with intent to outrage her modesty, 
punishable under section 354, the former is the minor offence.’ The: 
latter is the offence punishable under section 352, with additional: 
circumstances. It is obviously unjust toconvict an accused under 
section 354 Indian Penal Code, without calling upon him for his de~ 








Lj LOWER BURMA RULINGS. 289 





fence in respect of the particulars which differentiate the offence for 1902, 

that stated in the charge under section 352. Gaoun 
For the reason that the Magistrate had no power to decide the case 2 

on evidence recorded by sotthex Magistrate and also that the accused CurTs. 

could not be convicted under section 354 Indian Penal Code on the 
arge as framed, I set aside the conviction and sentence in the case 

_ of Chit Te and I direct that the fine be refunded to him and that he be ; 

re-tried. 





: Before Mr. Fustice Thirkell White, Chief Fudge. cin bi 
CROWN vo. TUN WA AnD 12 OTHERS. | ~~ 
Gambling—Information' and grounds of belief, Record of—Warrant—Search— cot 


Articles liable to seisure—Burma Gambling Act, s. 6 (1), (2), (3). — 


P _ accused were convicted under sections 11 and 12 of the Gambling Act and 
n 

The record must show that the provisions of section 6 of the Gambling Act have 
been strict!y observed before the presumption under section 7 can be drawn. ‘lhe 
record of the information and the grounds of belief made under section 6 should 
be filed on the trial record. Only articles specified in section 6 can be seized in 
€xecution of a warrant under that section. 

ACCORDING to the evidence of the first witness, Police Sergeant 
Maung Ba, he went to the house of the first accused, Tun Wa, armed 
with a warrant issued by the District Superintendent of Police. The 
warrant is dated March syo2. It was executed on the 16th March 
1902, There is nothing on the record to showthat it was executed 
within seven days from the date on whichit was issued. There is 
nothing to show that the formalities prescribed by section 6 of the, 
Gambling Act were obsefvéd-’ "Before issuing a warrant tiidér that, 
section, the Magistrate or Superintendent of Police is bound to record » 
in writing the substance of the information and the grounds of his. 
belief that the house to be searched is a common gaming house.. 
This record should be filed at the trial. It need not contain the name. 
of the informer. But, unless it is filed with the proceedings, it is 
impossible to know whether the warrant was duly issued. 


The witness was accompanied by another Sergeant, two Police 
constables, and three mounted military policemen, Under sub-section 
(3) of section 6 of the Gambling Act, searches under sub-section (7) 
of that section must be made in accordance with section 102, sub- 
section (3), and section 103 of the Code of Criminal Procedure. 
Under section 103, before making a search, the officer about to make: 
it is required to call two or more respectable inhabitants of the loca< 
ity in which the place to be searched is situated to attend and witness. 
the search. A list of things found must be prepared and signed by} 
these witnesses. It does not appear that either of these provisions of ‘ 
the law was observed. | | * 
i _ te : ys i . = Ig 
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The warrant must be ‘addressed to a police officer not below. the 
rank of Sergeant or officer in charge of a police-station. Maung Ba 
is described in the warrant as a 1st grade Constable, in the deposition 
form as a Sergeant, in the judgment again as a Constable. The 
warrant does not show that he was in charge of a police-station, if he 
was not a Sergeant. 


According to Maung Ba’s evidence, on proceeding to execute the 
warrant he iad several persons playing at cards for money in Tun © 
Wa’s compound. Most of them ran away; but he managed to arrest 
the 13 accused before the Court. Whether he arrested them there 
and then or whether he identified some of them and arrested them 
afterwards (as appears from the evidence for the defence) is not 
stated. One Shwe Nge is said to have run away taking the cards 
with him. All the articles found on the spot, except the cards, which 
were taken away, were three mats and Rs. 6-7e0. Four bullocks and} 
two carts were found close by and cf grdiasa seized. It is not clear: 
how the carts and bullocks can be held to come within the terms of , 
section 6, sub-section (rz), clause (c), of the Gambling Act, or why they) 
were supposed to be liable to seizure. 

The next witness is Nga U Gaing, who says that he went to gamble, 
and that there were about roo people present, including all the accused 
before the Court. They played at cards for money and commission 
was taken by either Shwe Nge or Tun Wa. 

The remaining witness is the headman of a neighbouring village, 
who says that on the day of the arrest in Tun Wa’s compound he and 
constable Po Yin found several persons, that is about too, including 
the accused before the Court, playing at cards for money and Tun 
Wa and Shwe Ngetaking commission, Ido not understand that this 
man was present at the search. 


All the accused denied the offences of which they were accused. 
But the first accused, Tun Wa, admitted that gambling did go on in 


‘his compound. 


The accused were not examined after. the evidence for the prosecu- 
tion had been taken. The Magistrate was bound to examine them 
by section 342 Criminal Procedure Code, if he thought there were 
any circumstances appearing in the evidence against them, ms 

Now, it is clear that no presumption can be drawn under section 7 
of the Gambling Act. The proceedings under section 6 were quite 
‘irregular, so far as appears from the record; and it is only when the 
procedure under section 6 is strictly observed that the presumption 
under section 7 arises. Of course the mere fact that one of the gam- 
-blers ran off with the instruments of gaming «would not destroy the 


“presumption~ under“ that ‘séction’ -But even ‘if ‘the procedure under 


section -6-had been properly observed, ‘there’is only the’ unsupported 
‘evidence of the Sergeant or Constable to’ prove 'that arly cards‘were 
‘seen ‘at all at the time of'the search’ or entry. a 

The case must'therefore rest on the oral evidence. The admission 
of Tun-Wa does not implicate any of the other accused; nor wouldiit 
De of any value, if it did so, as it does not amount to a confession. 
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The evidence to show that my i of the accused were playing for 
money in a common gaming house seems to me extremely weak. 
“There is the evidence of the sergeant or constable, Maung Ba ; but he 
“could have seen very little of what was taking place. At any rate he 
does not explain that he had more than a momentary glance as he 
“came to make the entry. The witness, U Gaing, is clearly an accom-| 
plice, if he is to be believed ; as he says he went to the place (which 

“the does not describe further than as being in the village of Kangyi) 
‘to gamble. He saysin a general way that all the accused were 
present. His statement was not tested in any way. Similarly, the 
‘headman, Maung Pu, does not give any particulars nor does he 
explain at what time or under what circumstances he and Constable 
Po Yin witnessed the gambling. It is remarkable that a Coe 
and a headman should have watched a large gambling party wit 
Hee apparently, exciting any misgiving in the minds of the gam- 


I have no doubt that there was a large gambling party in Tun 
Wa’s compound ; and it is to be regretted that the proper steps were 
not taken to bring the gamblers to justice, if, as is most probable, the 
place in question was used asa common gaming house. It is pre- 
cisely these large gambling assemblies which are aimed at by the 
‘Gambling Act, which are a public nuisance and cause of crime, and | 
which should be severely repressed. But legal measures must be; 
taken for this purpose. The provisions of the Gambling Act must be} 
‘duly observed. There must be reasonable proof that the accused are| 
really guilty. 7 


In the present case, the evidence of the police sergeant, or consta- 
ble, of the accomplice and of the headman, in yiew of the considera- 
‘tions which I have noted above, is not sufficient to show that any of 
‘the accused, other than Tun Wa, the first accused, was guilty of an 
offence under section 11 of the Gambling Act. The evidence was not 
tested in,any way; and vague statements of the kind recorded in this 
“case cannot amount to proof of the guilt of any of the accused. . The 
failure of the Magistrate to give the accused an opportunity of ex- 
plaining the circumstances appearing in evidence against them must 
-also be taken into consideration. Although no doubt many persons 
were gathered in Tun Wa’'s compound for the purpose of gambling, 
Ido not think there is any sufficient proof that the accused were 
“among the number, 


Tun Wa’s admission that gambling was going on in his compound 
%s a sufficient corroboration of the evidence against him. His convic 
‘tion. will not be interfered with. The convictions of the other accused, 
‘Po Pan, Kyaw Zan, Nga Kaung, Kyaw Shin, Po Tan, San Bwin, Tun 
‘Win, Yan Gyi;Shwe Lék, Yan Hmu, Pan Bu, and Po. Kyaw, cannot 
‘be.sustained. They are reversed and the. fines paid will be refunded. 


* ‘Tf the guilt of the accused had been made out, I should not have 
‘considered the sentences excessive, 
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Criminal Appeal - Before Mr. Fustice Thirkell White, Chief Fudge, and 
N yg F -. Mr. Fustice Fox. . 
August THA ZAN 2. CROWN. 


— Examination of accused—Transportaticn instead of imprisonment, Sentence of. 
: Accused may be examined only for the purpose specified in section 342 Code of - 
Criminal Procedure, not to supplement deficiencies in the evidence. 

Under section .59 of the Indian Penal Code a sentence of trznsportation instead 
of imprisonment can be passed in cases to «hich section 75 Indian Penal Code 
applies. The proper procedure under section 59 Indian Penal Code is to pass a, 
sentence of transportation:instead of a sentence of imprisonment, not to commute- 
a sentence of imprisonment to one of transportation. 

Shwe Lan v. Cucen-Empress, P. J., L. B., 482, overruled. 


Thirkell Whiie,C. ¥#.—In my opinion this appeal should be sum- 
marily dismissed. 1 have no doubt that the appellant was rightly. 
convicted. The loss of a bullock from a grazing ground occurred in” 
circumstances which justify the presumption that the bullock wag. 
stolen. Two days later the animal was seenin the appellant's 
possession, and he hinted to the owner that it might be recovered 
on payment of Rs. 20. The statements which he made to the head- 


man are quite inconsistent with his statements in Court and in the 
petition of appeal. 


I wish to add one or two remarks on incidental points. 
examination by a Magistrate on :6th May 1902, the accused was: 
asked whether he had te n in jail before. If this examination was. 
read out at the trial, the object of section 310 Code of. Criminali 
Procedure was to some extent defeated. The question was an im- 
proper one and should not have been asked; and * the Magistrate- 
should be so informed. The object of the examination of the accused, 
is to enable him to explain circumstances appearing in the evidence 
against him, not to supply defects in the evidence. 


I think that the Sessions Judge might have sentenced the accused 
to transportation for 10 years, Section 59 of the Indian Penal Code 
provides that where an offender is punishable with imprisonment for- 
seven years or more, the Court, instead of awarding sentence of im- 
prisonment, may sentence him to transportation for a term not less: 
than seven years and not exceeding the term for which he is liable to. 
imprisonment. In this case, under section 75 of the Indian Penak: 
Code, the accused was punishable with imprisonment for a. term 
not exceeding 10 years. He was thus an offender punishable with 
imprisonment for more than seyen years; and under section 59, 

instead of awarding sentence of imprisonment the Sessions Judge 
might have sentenced him to transportation for a term not less than. 
_ seven or more than 10 years. It is true that under section 75 Indian 


Penal Code, without reference to section 59, a sentence of transporte 
ation for a term of years could not be passed. But this does not affect: 
the operation of section 594 | gee 


In an 
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_ I take the opportunity of noting that, in my opinion, the common 1902. 
practice to which the Sessions Judge refers, of passing a sentence of — 
imprisonment and commuting it to one of transportation, is not author- THa Zax 
Fzed by section 59 Indian Penal Code. That section enables the Crown. 
Court, instead of awarding sentence of imprisoninept, to sentence the she Eee 
offender to transportation; and the form of the order should be in 
‘accordance with the section, due reference being made toit. I think * 
that the Judicial Commissioner’s ruling in Shwe Lan vy. Queen- 
Empress (1) which countenances the common practice should be cver- 
‘ruled. : | 

Fox, F.—I concur. 


Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. Fustice Civil second ae 
No. 149 *¢ 


irwin. 





| | Igor 
MAUNG MYAT THU anv one v. MAUNG THA ZAN anv one, August 
-Messrs. Chan Toon and D —| Messrs, Burjorjee and Dantra— oe 
for appellants. for respondents. 


Revistration— Competing registered documents—Priority—Delay in effecti 
-_ veplott dion Notice -Registratt on Act, ss. a, oo wing 

As between two innocent purchasers, both under registered documents of which 
“registration is compulsory, the one whose conveyance was first executed has 
the prior right without regard to the jdates on which the two documents were 
“registered. 

Delay in effecting registration, when registration is effected within the period 
~allowed by law, does not of itself amount to neg igence. | 

There is no authority for the proposition that if the subsequent purchaser has 
no notice of the prior purchase his title will prevail over that of the prior 
‘purchaser. 

Lalubhai yv. Bat Amrit, 2 Bom., 343 3; Santaya Mangarsaya y. Narayan, 8 Bom., 
“182; Dinonath Ghose v, Auluck Moni Dabee,-7 Cal,, 753; Krishnamma vy, 
Suvanna, .6 Mad., 148; Dandaya vy. Chenbasapa, 9 Bom., 427; Nani Bibee . 
v. Hafisullah, 10 Cal, 1073; Nallappa Reddi v. Ramalingachi Reddi, 20 
“‘Mad., 250; referred to. . 

Thirkell White, C. ¥.—The facts as found by the lower Courts, 
' in this case, are that one Lu Gaung sold the land in suit, on 5th April 
1900, by a written conveyance, to the defendant-resppndent, Tha 
-Zan, for Rs. 500, The conveyance was not registered till roth July 

1900. On 2nd May 1900, by a deed of conveyance executed and re- 
‘gistered on that date, Lu Gaung purported to sell the same land to the 
 anotaging in gee Myat Thu and Ma Shwe Pon for Rs. 750. The 
“Court of First Instance found that the appellants had notice of the 
- previous sale to the respondent atthe time when they bought the 
‘dand. The lower Appellate Court has recorded no finding on this 

point. The lower Appellate Court has found that the respondent 
“obtained possession before the appellant. The Court of First Instance © 

did not find on that point. 

The appellants’ case is that on the 2nd May 1900 they cbtained a 
~clear unimpeachable title to the land in suit under their registered 


(1) P. J., L. B., 482. 
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deed; that at that time the respondent had no title to the land as his: 

deed was not then registered ; that they had no noticeof the previous 

sale; and that subsequent ee seenen of the respondent’s deed could — 
their already perfected title. 

' The first respondent, Tha Zan, relies'on section 47 of the Regis-~ 


‘tration Act} and also, to some extent, on’ the finding of the Court of _ 
' First Instance that the appellants had notice of his’ purchase of the 


and, and on the finding of the Court of First Appeal that he had prior 


3 : Siheeaaeis The'second respondent is merely a tenant under Tha 


an, 
Section 47 of the Registration Act runs as follows :— 


““A registered document shall operate from the time from which it: 
would have commenced to operate if no registration thereof had 
been required or made and not from the time of its registration.” 


On the interpretation of this section there are scme remarks in, 
rulings of the Bombay High Court which may be cited. Inthe case. 
Lalnubhat y. Bat Amrit (1), th which, as in the present case, there- 
were competing registered documents, it was said with reference to. 
the effect of section 47 of the Registration Act— 


“The registered instrument takes effect as if registered on the day- 
of its execution; and no bare title which has not then ripened into 


- complete ownership can subsequently do so, except subject to the. 


registered instrument. * * * The priority as between twa. 
instruments, such as those in the present case, is thus referred to their 
time of operation, apart from the Registration Act.” 

In Santaya Mangarsaya v. Narayan (2) it was said : 

“As both deeds of sale were registered according to law, they- 
would operate from their respective dates of execution as provided by- 
section 47.” 

The meaning and intention of the section seems to be clear. 
Under the earlier Registration Acts registered instruments took- 
effect from the date of registration. Under the later Acts the law 


- has been altered, and a registered document takes effect from the- 


date of execution without regard to the date of registration. There 
are, however, two points which require consideration. The first 
‘arises under section 49 of the Registration Act; the second concerns. 
the. doctrine or notice. 


Section: 49 of the Registration Act provides that no document 
which requires to be registered shall affect. any immoveable property 
comprised therein unless it has been registered im accordance with 
the provisions of the Act. Thé contention of the learned Counsel for 
the appellants is that’ when the. appellants’ conveyance was executed 
and registered there was ‘no document in existence which could 
affect the land in suit; and that under their registered deed they 
acquired a:perfect title which could not be affected by the subsequent 


(2 " (1878)2 -Berm; ‘S430°": | (2)4 +884) 8-Bom:; 8a" - 
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registration of the respondent’s deed. The case presents itself to me 190% 
in a different light. A document may be registered .under section 23 —_ 
of the Registration Act within four months from the date of its MauxcoMras 
execution. - If it is so registered, it takes effect, under.section 47 of i 
the Act, as if. it had: been registered at the time of execution. On Muavcwno-Tee 
the registration of the respondent's deed, it took effect from. 5th April Zan. 
* ¥Q00, that is, from a date prior to the date of execution cf the plaintiffs’) ©“ —— 
deed. Until it was registered, the respondent’s title was inchoate, not 
only as against third parties but as against the vendor. The ‘deed: 
could not, while unregistered, affect the land comprised in it. But as 
soon as it was duly registered, then it did affect the land, and under 
section 47 of the Registration Act it did so from the date of its execu- 
tion. The effect of the existence of the respondent’s deed taken in 
conjunction with the provisions of section 47, was to render the appel- 
lants’ title incomplete until the registration of the respondent’s deed 
became impossible. So Jong as the respondent’s deed could be regis- 
tered, it cannot be said that the appellant’s title was complete. "To 
hold otherwise would be to ignore or render pageeny the express 
provisions of section 47. I can find no authority for the appellants’ 
contention and no support for that contention in any section of the 
Registration Act. 

The second point isthatthe appellants’ deed cannot be impugned 
if they had no notice of the prior conveyance. As was said in 
Dinonath Ghose v. Auluck Mont Dabee (1) “however strict the 
language of the Registration Act may be, they will not be construed 
so as to enable their provisions to subservefraud. * * * The 
object of the new Registratlon Act is to prevent fraud. It ought to 
be construed so as to promote this object.” The cases which deal 
with notice in connection with registered documents are almost ex- 
clusively under section 50 of the Act. Their general effect is that, 
notwithstanding the wide terms of that section, a subsequent regis- 
_ tered document will not take effect as against a prior unregistered 
document, of which the registration is optional when the person claim- 
ing under the later document executed it after notice of the prior 
document. To this effect may be cited the ruling of the Madras High 
Court in Arishnamma vy, Suranna (2); of the Bombay High Court in 
Dundaya v. Chenbasapa (3); of the Calcutta High Court in ans 
Bibee v. Hafisullah (4) 

These rulings are in accord with the principle cited above. They 
are authorities for the position that, if a subsequent purchaser has 
notice .of the existence of a title previously: created, section, 50 of the 
Registration. Act will not enable his title to prevail over. that of the 
prior purchaser, in fraud of the latter. But this is no authority for the 
proposition that, when there are two - purchasers under equally valid 
titles, if the subsequent purchaser has no notice of the prior purchase, 
his title, in spite of section 47 of the Act, will prevail over that of the 
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f; (1893) 16 Mad, 148. | ~ (4) {i835) % Cal., cats, 


1902, _ 
Maune Myar 
Tau 

V. 
Maune. Tua 
ZAN, 


er ek 


i 


206 LOWER BURMA RULINGS. - [ VOL. 





prior purchaser. To suppose that the second proposition is a legitimate 
deduction. from the first involves a logical fallacy. | 


The only case which at all gives colour to the contention put 
forward on behalf of the appellants onthis point is that of Nallappa 
fReddi v. Ramalingacht Kedd: (1), in which the question whether the 
second purchaser had notice was considered essential. But in that - 
case the earlier conveyance was lost before it was registered; and the 
case is therefore not on all-fours with the present case.. 


There may be cases in which the prior purchaser would be estopped 
from asserting his title. If the respondent had been aware of 
the intention of his vendor to sell the property to the appellants, and 
if he had stood by and allowed the vendor to effect the fraudulent sale, 
he might have been estopped. If he had been guilty of positive fraud, 
of concealment, of even of negligence, and had thus led the appellants 
to buy the land in the belief that the -vendor had the right to sell it, the 


same rule might apply. But this would be quite apart from the provi- 


sions of the Registration Act. In this case, it is not suggested that 
the respondent knew of the intention of his vendor to sell the land to 
the appellants. It was not within his power to inform the appellants 
and it would be most inequitable to make him suffer for not havin 
done so. The only suggestion of negligence on the part of the 
respondent arises from his omission immediately to register the convey- 
ance. 1 do not think that delay in effecting registration, when regis- 
tration was effected within the period allowed by law, can possibly be 
held to amount to negligence so as to bring the case within the rule of 
estoppel. The question of notice therefore does not arise in this case. 
The appellants have no more equitable right to assert their title against 
the respondent than an innocent purchaser of stolen property would 
have against the real owner. 


_ The question of possession was not raised in the memorandum of 
appeal, and I do not think it affects the relative rights of the parties, 
It is not suggested that delivery of possession is necessary to complete 
the title of the purchaser of land. The transaction was complete on 
the registration of the document, and section 47 of the Registration 
Act refers the operation of the document to the date of its execution. 
It is immaterial, in this case, whether the finding of the Divisional 
Court on this point is correct or not. ., : 


The conclusion is that, as between two innocent purchasers both 


under registered documents, the one whose conveyance was first 


executed has the prior right without regard to the dates on which 
the two documents were registered. This is the sole: point for 


decigion; ©; 


I would therefore dismiss this appeal with costs, 





(x (1897; av Mad., 250, 
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Irwin, F:—I concur in this judgment. eS 
I wish to: say a few words more about two of the main propositions 1902, 


which the learned Advocate for the appellant put before us. He —_ 
‘opened his =u by saying that section 47 of the Registration = Mrat 
Act applies only as between the parties to a deed and not as against ag . 


_ the world at large. I find it difficult to imagine any circumstances Mives Tia 
under which a question as to the date from which a deed takes  ° Zan, 
effect could arise as between the parties, and the words of the section — 
itself afford no grounds for limiting its meaning in this way. It is 
hardly conceivable that such a section should have been enacted, 
contrary to the ie a section in the earlier Acts, without 
any express limitation or explanation, if it were intended that the 
earlier rule by which a deed took effect from the date of registration 
‘should continue to apply as against other registercd documents. 


It was also urged that of two innocent purchasers the one who 
should suffer is the one who has, by his negligence, enabled the 
vendor to commit a fraud. If this argument were allowed the 
second purchaser would profit (innocently it may be) by a fraud; for 
the second sale was undoubtedly fraudulent on the part of the 
vendor, the first sale was not. I entirely agree with the learned 
Chief Judge that the mere omission to present the conveyance for 
registration immediately after its execution is not suificient to make 
the later deed prevail over the earlier one under the doctrine of 
-notice, A 





Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice  'Cyiminad Refer- 
; 1 ts n. snce No.2 of 1902. 
Fox and Mr. Fustice lrwin | ‘ pT 

CROWN ». CHAN MYA, 1902. 


Kidnapping a girl undey 16—Intention of minor girl to cohabit of her own 
yt will with her kidnapper—Indian Penal Code, section 366, 


Section 366 of the Indian Penal Code is not applicable where a girl between the 
ages of 12 and 16 at the ume of the kidnapping trom lawful guardianship intends 
to cohabit of her own free will with the kidnapper. 


 Queen-Empress v. Koordan Sing, (1865) 3 W. R. 15; Fateh Dinv. The¢ 
t Emperor, (1902) P, R,, 10, referred to, 

THE reference was made by Mr, Justice Irwin in the following 
‘terms :— 3 

I admitted this appeal be Jase it seemed doubtful whether there 
was proof of an intention to seduceithe minor to illicit sexual inter- 
course, 

Mi The The is found to have been about 14 years of age when the 
offence was committed. She -left her parents’ house on 29th March, 
met her lover, Nga Chan Mya, somewhere in the neighbourhood, and 

\ went away with him. On 4th April they were found living together 
at Dedaye. She said she had been in love with a pellant for 
months, and had been discussing an elopement with him for two 
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1902. months. She stated in Court that.if,he were imprisoned she. would 


— commit suicide. He.has been convicted under section 366 and sen- 
Crown tenced to three years’ rigorous imprisonment. 
é pale 2 The questions arise whether the intercourse was illicit, and whether 
WAN MYA. appellant kidnapped her in order to seduce her to such intercourse. 
The Special Court in Queen-Empress v. Nga Ne U (1) considered the: 


former, question and decided it in the affirmative, but the second 
question is not touched on at all in the judgment in that case. 

’ The ground of the decision was a ruling that the accused could not 
validly contract marriage with the minor girl without the consent of 
her father. The ruling followed Civil Miscellaneous Appeal No. 3 
of. 1878, and Manukye, Vi, 21, 22 and 23, and Wunnzana, sections 
133 and 134. 'Appeal No. 3 wasin the Special Court. It was held to 
be laid down in the Dhammathat that a marriage of a girl under 20 
without consent of her guardian is absoluteiy null and void, and that 
this was recognized as the true exposition of the law by all classes 
of Burmans as binding at the present day. No particular passages 
in the Dhammathat are quoted. It seems quite open to argument 
whether the sections.of the Manukye above quoted do not prove the 
exact contrary, namely, that a valid marriage without the consent of 
the: guardian may, under certain circumstances, be contracted. A 
good deal may be said on this point, but it is not necessary.to say 
any more now. 

From -the words of the section it would seem that an intention to 
seduce, subsequent to elopement, is an essential part of the offence, 
In the present case there is, I think, no direct evidence of seduction 
at all, and if seduction is to be presumed it would rather be pre- 
sumed to have occurred before the elopement, though it would not 
be presumed that it reached its consummation in actual sexual inter- 
course until afterwards. Mayne says (page 646) that section 366° 
seems to apply to cases where at the time of the abduction -the 
woman has no intention of marriage or illicit intercourse, but it is 
contemplated that her marriage, or illicit intercourse with her, will be - 
accomplished by force or seduction ‘brought to bear upon her after- 
wards, | 

I therefore refer for the decision of a Full Bench, under section 11, 
Lower Burma Courts Act, the questions— 

(1) Can a Burmese Buddhist minor girl under any circaum- 
stances contract a valid marriage without the consent of 
her guardian ? | 

(2) If a Burmese Buddhist girl under 16 years of age elopes 
with a lover of her own free will intending to cohabit 
with him, is the resulting“sexual intercourse necessarily 


illicit ? ane 
(3) Does section 366 of the Indian Penal Code apply to a 
° case in which a minor girl, at the time of the kidnapping 


from lawful guardianshipyintends to cohabit of her own 
free will with the kidnapper ? 


{ 1)- (1883) De Je LyB y'302. ' 
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Thése-questions were not considered in Criminal Reference: No.1 
of 1902, 
The opinion of the.Bench was as follows :— 


Irwin, ¥.—Of the three questions which I put in this reference the 

- third alone is really necessary to the decision of the appeal. I put the 

other two because if No. (3) isfound in favour of the prisoner the result 

will be to over-rule a decision of the Speoe Court which proceeded 

on grounds peculiar to Burmese Buddhists, while question (3) is one 
nich makes no distinction of race or faith. 


The Special Court held that the marriage of a Burmese girl under 
20 without consent of her parent or guardian was absolutely null and 
void, and this-is based on Manukye Dhammathat, Book VI, sections 
21, 22 and 23. I am unable to follow the reasoning by which such an 
absolute and unqualified conclusion is drawn from these sections. 
Section 23 reads thus: “If a young woman shall be taken away from 
her parents with her own consent let the young man restore her three 
times: asthe young woman is consenting .. . - Ifthe Judge 
decide that they are to live together, and they do so, let them be 
considered as man and wife.”” Even section 22 contains the saving 
clause, “If he offer to live with her, he shall not retain her if she 
does not consent ; let her be released from all obligation as fis wife.” 


. The rules in the Dhammathats are not definite prcposenoe stated in 

logical terms. Any attempt to construe them like English statutes 
would at once result in numerous flat contradictions, They correspond 
to the illustrations in an English Code rather than to the text. What 
the Courts naye to do is to construct a text, as best they can, from the 
illustrations. Sections 21, 22 and 23 must be read together, and the 
true interpretation seems to be that a test of the real intentions of the 
parties is necessary, and that if the girl is steadfastly determined to 
marry her lovet, and he continues of the same mind, the rights of the 
guardian must give way before accomplished facts. The proposition 
that the three elopements must be literally carried out, and that a 
marriage of this nature must necessarily be preceded by a probationary 
period of cohabitation which is essentially illicit, is not, in my opinion, 
a correct deduction from the language of the Dhammathat. 


For these reasons I would answer question (1) in the affirmative and 

uestion (2) in the negative, that is to say, I hold that 4 Burmese 

udghist girl, even though she be a minor, and even though she be 
under 16, can in some circumstances contract a valid marriage without 
the consent of her guardian. If this be so, it follows that the grounds on 
which the Special-Court decided that kidnapping a girl under 16 for 
the purpose of cohabiting with her. must necessarily be punishable 
under section 366, are unsound and insufficient. Besides this, the 
- Special Court in that case took no account at all of the question of 
seduction, and this brings me to question (3).. The words of section 


- 1902... 
Crown 


.. 
Cuan-Mra. 
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1902. 306 are: “in order that shé may be forced’ or seduced to illicit 


—— intercourse, or knowing it to be likely that she will be forced or 
—e seduced to illicit intercourse.” 
oCuan Mya. IT have already in my reference quoted the opinion of Mr. Mayne 

— at page 646 of his Criminal Law of India. It may be noted that in a 


case like the present in which the girl admittedly went with. the 
accused of ker own free will for the purpose of cohabitation, that part’ 
of the section which relates to forcing her could not possibly apply, 
and this gives greater force to the argument that the intention of the 
section is that the seduction must necessarily be committed after and 
not before the kidnapping. The learned Government Advocate at once 
admitted that this view of the case must be correct in the case of an 
adult woman, and he also admitted that it must be correct in the case 
of a girl under 16, if she is legally capable of giving her consent to sexual 
intercourse. . There,is no law which prevents a girl over 12 years of 
age from legally consenting to sexual intercourse, and it was therefore 
ultimately aumitied that section 366 does not apply in the case of a 
girl over 12 who goes with a lover of her own free will for the purpose 
of cohabitation, 

In Queen-Empress v. Koordan Sing (1) the prisoner said that the 
girl came with him willingly and that she ultimately consentcd to cohabit | 
with him. The girl siid that, though solicited to cohabit with him, 
she refused. On this it was held that, whichever version were true, 
-accused was rightly convicted under section 366. The ground of that 
decision: seems clearly to be that the girl was seduced subsequent'to 
‘the kidnapping. | 

In Fateh Din vy. The Emperor (2) Mr. Justice Chatterji, in referring 
the question to a Bench, said: ‘‘ The section (366) evidently relates to 
a case where force has been employed or. deceitful means have been. 
used for the abduction, and where the taking away is without the 
-consent of the person who is the subject of the offence. Here, however, 
though the gill Begam was made to leave her home on a deceitful 
message she was persuaded to go away with the accused. Her 
-subsequent movements were not against her will, but with her consent, 
though due to the persuasions of the accused.” On this the Full. 
Bench found that section 366 covered the case, merely remarking, 
“The girl was a minor; and the finding is, and the evidence proves, 
that the intention was to seduce her to illicit intercourse.’’ Here the 
Court clearly found that the kidnapping was committed by means of 
fraud and that the seduction was subsequent to the kidnapping. 

I have been unable to find any other rulings bearing on the. point. 
The authorities, such as they are, support Mr. Mayne’s view that 
‘section 366 applies only where the woman oer girl, at the time of 
kidnapping or abduction, has no intention of cohabitation, and I thin 
‘the Government. Advocate’s admission is Correct. : 

_ I would therefore answer the third question in the negative. 





(i) (1865) 3 W. R., 15. | (2) Punjab Records, 1902, No. 4, page 10, 


]. LOWER BURMA RULINGS. 301 


Fox, F—lI concur in the views expressed in Mr. Justice Irwin’s 1902, 
Judgment, : ae 63 ‘ Crows: 
Thirkell White, C. ¥—I1 concur in the answer to the third question. ee 
As that is sufficient to dispose of the reference, I do not think it Cpaw Mya. 
necessary to express an opinion on the first and second questions. ee 
' These questions have not been fully argued and the proposed answer 
rests mainly on a consideration of three texts from the Manukye 
Dhammathat. I should not like to commit myselfto an opinion on the’ 
important question of Buddhist Law involved without hearing 
argument on both sides and without a full examination of all the texts 
bearing on the point. | | 
Conviction altered to s.ction. 363 Indian Penal Code. . 


2° 


: Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice Bigge, sai br phi 





and Mr. Fustice Irwin. August rah, 
CROWN w. TA LOK, 1902, 


Trial begun by one Magistrate—Transfer of case to another Magistrate—Recall 
ing of witnesscs already examined—Criminal Procedure Code, ss, 292 (2), 3750, 


Weere a trial has been begun by one Magistrate and ‘the case is transferred to 
another Magistrate under section 192, sub-section (2), of the Criminal Procedure 
Code, the second Magistrate cannot proceed with the trial without recalling the 
witness already examined : he must begin the case de novo, 


U Waradama v. Crown, t L.B.R. 139; Angua and others, All, W.N. (1889) 
130; Queen-Empress V. Radhe, 1.L.R. 12 AIL, 66; referred to, 

‘The following reference was made to the Full Bench by Mr, Justice 
Thirkell White, Chief Judge, under section 11 of the Lower Burma 
Courts Act, 1900 :— 7 

The trial was commenced by the Headquarters Magistrate and hy 
him transferred to the Township Magistrate. The latter Magistrate 
proceeded with the trial without recalling the witnesses and convicted 
the accused, In my opinion the case does not fall under section 350 
Code of Criminal Procedure, and there should be a new trial. The 

Headquarters Magistrate was not succeeded by the Township Magis- 
trate within the meaning of section 350 Code of Criminal] Procedure 

But as the point may not be free from doubt, I think it desirable ts 

refer the questicn for decision by a Bench. The question referred is 
as follows :— | | 

, When after a trial has been begun by one Magistrate, and the case is 

transferred to another Magistrate under section 192, sub-section 2) 
can the second Magistrate proceed with the trial without recalling the 

witnesses already examined, or must he begin the case de novo ? 

Tne opinion of the Bench was as follows :— 

Thirkell White, C. ¥—In my opinion, section 350 Code of Criminal 
‘Procedure does not refer to cases in which, after a trial oy enqui 
has commenced, the case is transferred to another Magistrate, under 
-section 192, section 526, or section 528, Code of Crimina] Procedure 
I. think: that it refers only to cases in. which,..in. the course of an. | 
enquiry or trial, the Magistrate dies, retires, or is transferred, and ig: 









succeeded in the same office by another. Magistrate,.. In those cases 
the Magistrate may rightly be said to cease to exercise jurisdiction in 
the case and to be succeeded y another Magistrate. Where a.case is 
transferred, though the first - (py may rightly be held to have 
ceased to exercise jurisdiction therein, I do not think it can be held 
_that he is succeeded by another Magistrate. That seems to me an 

unnatural extension of the words of the section. The section seems 

to-have been enacted for the purpose of providing that where. one 

Magistrate succeeds another in the same Court the second Magis- 

trate need not, as a matter of course, begin afresh all the pending 

cases which he finds left for disposal. The reference to the first 

Magistrate as the predecessor of the second Magistrate indicates 

that this is the intention of the section. Where a case is transferred, 

the second Magistrate would not naturally regard the first Magistrate 

as his predecessor. I think if the Legislature had intended the section 
to apply to cases transferred from one Court to another, it would have 
made its intention clear, 
There is very little authority on the subject. In the case of 
U Waradama vy. Crown (1), it seems to have been assumed that 
section 350 of the Code of Criminal Procedure applies to a case 
withdrawn by the District Magistrate from a Subordinate Magistrate 
.and continued by himself. But the point was not specially considered. 
On the other hand, a case is cited in Sir Henry Prinsep’s edition of 
the Code of Criminal Procedure in which the High Court at Allahabad 
held that “' where in the middle of a trial a case has been transferred. 
vunder section 528 to another Magistrate * * * the trial 
must bede zovo. A distinction was drawn between such a case and 
a case dealt with under section 350” [Angua and others (2)]. 
. The only difficulty that occurs to me arises out of the presence cf 
| sub-section (2) of the section, which explicitly declares thai the section 
does not apply to cases in which proceedings have been stayed under 
section 346. That is practically a case of.a transfer from one Court to 
janother ; and it may be held that, if the.section did not apply to 
‘transferred cases at all, this sub-section was not required. | 

Notwithstanding this consideration I think thst, for the reasons 
previously set forth, the natural and ordinary construction of the 
“section shoal be adopted and that the section.should not be held 
to apply to cases transferred from one Court to another. I would 
answer the reference by saying that the second Magistrate must begin 
ithe’ trial: de novo. 
 Bigoe, ¥.—l agree with the views of the Chief Judge, which are 
mepenit Queen-Empress vy. Radhe (3). - - . 

Irwin, -F—1 concur. 

1 think sub-section (2) of section 350 may. be explainedin-this . 
way. , Provision for transfer of cases under.-different circumstances 





:Gbt L. By Ru 439--(2)-Al. W, N., 1889, p. 130, cited in -Reinsep’s:C: of C. Py 
EO Laks Cee 
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is-made in sections 192, 346, 348, 349; 526, and 528. Under all these 
sections the order of transfer may be: made after the recording. of 
‘evidence has commenced, but the only sections that deal with cases in 
which evidence is necessarily taken before the order of transfer is 
made.are 346 and 349. Under section 349 the ordinary. course 1s for 
the superior Magistrate to adjudicate on the evidence recorded: by the 
inferior, and this seems to be the reason why a special caution against 
applying the same rule with modifications to Sect ion 346 was appended 
ito section 350. 1 donot say it was-a sufficient reason for enacting 
clause (2) and omitting to mention the other transfer sections in it, but 
it affords a plausible explanation of why the other sections are not 
‘mentioned. - 

The final order was passed by— 


Thirkell White, C. ¥.—In accordance with the decision of the Full 

_ Bench, it is ordered that the conviction and sentence of Nga-Ta Lok 
‘be reversed and that he be retried by a competent Magistrate who 
will take up the case from the beginning. , 








Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice Fox, 
Mr. Fustice Bigge and Mr. Fustice lrwin. 


MAHOMED EBRAHIM SAHIB KHATEEB »v. BHYMEAH A- ISMAILJI. 
_ Ejectment, Suit for—Court-fee sal on plaint—Court Fees Act, section 7, 
clause F. 

A plaint in which the remedy asked for is the éjectment of a tenant from pre 
mises for non-payment of rent, or for the breach of any covenant contained in the 
‘lease, or for holding over after his tenancy has expired is not properly stamped 
“with 4 court-fee of Rs. 10 under Article 17, clause 6, of Schedule 11 of the Court 

Fees Act. , 

The suit being one for possession of immoveable property the plaint should -be 
“stamped according to the value of the subject matter. Under clause y of section 7 
of the Court Fees Act such value isto be ascertained by reference to sub-clause (e) 
' «of the same clause. , 
| Bibi Nurjahan v. Morfan Mundul, 11-C, L. R., 91, and Ram Raj Tewari y. 
“Girnandan Bhagat, 1. L. R. 15 All., 63., dissented from. ' 

The following reference was made by Mr, Justice Bigge under 
‘section 11 of the Lower Burma Courts Act. 

_ This reference arises.in consequence of doubts having. arisen 
‘whether the accompanying plaint is sufficiently stamped with a courte 
‘fee of Rs. 10. ai, os 

__ It-sets out that by an indenture-of-lease, dated the 15th July ,1899, 
the plaintiff leased to the.defendant the third room of house..No. 254 
‘in Dalhousie Street for a period of six years in consideration of a,rent 
‘and performance of .the covenants and . conditions, -therein.. reserved 
and contained. : | Awe , 

. I find on reference to a certified copy of the lease filed with the 
plaint that the defendant paid.a bonus of Rs. 2,000 at the time of 
rexecution. which was .not-te be-claimable-or--recoverableby.him_under 
-any circumstances and covenanted’ to-pay’:a monthly rent of Rs, 160, 


190%. 
‘Crown | 


”. 
Ta Lox, 


Civil Reference 
No. 5 of 
1902. 
August 14th, 


1902. 
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The lease contains inter alia a condition that the lessee shall not 
assign or underlet the said premises without first having obtained the 


Manomep Esra consent in writing of the lessor, and the plaint charges that in breach 


HIM SaBIB 
* KHATEEB 
vv. 
Buyrmean'A. 
ISMAIZII. 
ed 


of such provision he has sublet for the residue of the term granted by 

his lease and the plaintiff asks for a declaration that the lease has in 

consequence been duly and legally cancelled and determined as from 

the rst August 1901, being the date of such alleged subletting and 

for judgment against the defendant that he do give up quiet and. 
»eaceable possession of the said room and that on Fis failing to do so 
e be ejected therefrom. 

The plaint is stamped with a court-fee of Rs. 10 under the provi- 
sions of Article 17 (6) of the Second Schedule of the Court Fees Act, 
which prescribes a court-fee of that amount ina suit where it is not. 
possible to estimate at a money-value the subject-matter in dispute, 
and which is not otherwise pepbatea for by the Act. 

In a suit for possession of a house or garden, a plaintiff must, under 
section 7 (v) (e;, value the relief sought according to the market value 
of the house or garden, and I suppose it may be argued that he must 
follow the same procedure in suing to obtain possession of a room. 

The practice in the Kecorder’s Court was, from the 28th of April, 
1884, at all events, regulated by the decision of the officiating Re- 
corder in Civil Regular No. 29 of 1884, Edwin Darlington v. U Min, 
in which the learned Judge, after distinguishing between suits where 
the plaintiff's title was involved and those against a tenant or occupier 
for holding over merely and referring to the difficulty which would. 
arise in such a case as this, where the t-nant or occupier is in occupa- 
tion of a room only and not of the whole house, decided that clause 6 
of Article 17 of the Second Schedule applied to such cases as the one 
before him which was the ordinary case of.a tenant holding over and held. 
that in suits where the plaintiff's title was not in issue, but immediate- 
possession was all that was asked for, the plaint was rightly stamped. 
with a court-fee of Rs. !o. 

Under the orders that were passed by the learned Judges of this: 
Court on the 1st December 1900, by which the practice of the Original. 
Side of this Court is now regulated, it was laid down that if the title 
of the landlord is not put in issue the plaint should beara Rs. 10. 
court-fee stamp, but where the title is put in issue the plaint should 
bear an ad valorem court-fee stamp. I confess that on considering 
the terms of that order and endeavouring to apply them to the facts. 
of the present case, 1 am met with some difficulty, for it appears to 
me that it is only when a written statement has been filed that the 
Court is in a position to say whether the title of the landlord has been 
put in issue or not, and the question of court-fee has to be dealt with. 
at the time of admission of the plaint. : ? 

_ The point, Lowever, is fortunately not without authority for in 
Bibi Nurjahan v. Morfan Mundul (1), though the facts were 
not the same as those now before me, it seems to me that the- 
learned Chief Justice laid down a general principle. Suits have been 


(1)-(:88a) C.J o Ry 91. 
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‘brought for possession of and held from the plaintiff by the defendant 190% 

or his tenants at willand the court-fees affixed to,the memoranda —e 

of appeal were calculated on one year’s rental of the holding under ae EBRas 
‘section 7, clause xi(d), of the Court Fees Act. A reference was  ‘“Kyyrens 
‘submitted by the Registrar of the High Court, Appellate Side, under . 


‘section 5 of the Court Fees Act, in which after setting out the sec- Buympan A, 
tions and clauses of the Court Fees Act, which he thought might  !*mateg, 
apply, he fell back on clause 17 (6) of the Second Schedule, though he scar 
“expressed an opinion inclining to clause 5 of the Second Schedule and 
to a court-fee of 8 annas. The learned Chief Justice after holding that 
‘section 7, clause xi (d), only applied to suits brought by a tenant to 
dispute the validity of his landlord's notice to quit, said: “ There is 
‘€ more reason in the argument that the suit is brought to recover posses- 
“sion of land under clause iv of section 7. But it hardly comes within 
“the true meaning of that clause; because the landlord is already in 
“€ possession in one sense through his tenant, the defendant, and the 
“object of the suit is merely to put an end to that tenant's interest. 
“The value of the suit would therefore be the difference between the 
“value of the landlord’s interest whilst the tenancy continues and 
“its value whenthe tenant’s interest has been terminated. It would 
“certainly be very difficult to estimate the value of that difference 
“and if it were necessary to doso I would say that Ks. 10 would be 
“the proper court-fee.” 

Applying that reasoning to the present case, it would appear that 
if the court-fee be paid upon the value of the suit it would be on the 
difference between the value of the interest of the landlord while the 
tenancy continues and its value when the tenant’s interest has been 
terminated, a matter which would be difficult to assess in this case as 
‘it was in thecase before the learned Chief Justice of Bengal, andI 
think that in this case, as in other cases where no question of title 
arises on the face of the plaint but where the relief asked for is to 
:get rid of a tenant, who by the circumstances of his holding is not 
‘in a position to put in issue his landlord’s title, the plaint will be 
‘properly stamped with a. court-fee of Rs. 10. The point, however, 
is one which is not free from difficulty and affects all the Courts 
‘subordinate to the Chief Court and therefore is one which I think I 
should properly réfer under section 11 of the Lower Burma Courts 
Act, I therefore refer this question :— 

Is a piaint in which the remedy asked is the ejectment of a tenant, 
for non-payment of rent or the breach of any covenant contained in 
the lease or for holding over afferhis tenancy has expired in which 
the plaintiff's title on the face of the plaint is complete, and cannot be 
questioned by the defendant, properly stamped under Article x7, 
clause (vi), of the Court Fees Act with a court-fee of Rs. 10? 

Lhe opinion of the Court was as follows :— 

fox, F—In my judgment the answer to this reference should be 
that.the plaint in question is zof properly stamped by reason of its 
being on a court-fee of the value given in Article 17, clause (vi), of the 
Second Schedule of the Court Fees Act, 1870, 

a0 
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1902. Tn the suit the plaintiff claims, and’ he must claim,. possession of the 
Mazi Hae E premises which are the subject-matter ofthe suit. The only. way in 
, ie Shee which the Court can aid him to recover what he wants is by giving a 

Kuatrrs § decree as contemplated by section 263 of the Code of Civil Procedure, 
Us The suit being one for possession of immoveable property, it falls 
Burwxean A. prima facte under clause v of section 7 of the Act. It is true that it 
ismariss is not for possession of a whole house, but on the principle that the 
greater includes the Jess, | think it should be held that a suit for posses- 
sion of part of a house must be included in the clause in question. 
The plaint then should be on a court-fee according to the value of 
the subject-matter, and under sub-clause (e) of the same clause, the 
market value of the house possession of which is sued for regulates 
that value. Possession of only part of a house being” sued for, I 
take it that the proportionate value that such part bears to the value 
of the whole house would be the value on which a court-fee must be 
paid. : . 

- It is argued that the suit being by a landlord against a tenant is not 

one for possession, but is only to eject or remove the tenant. 

I have not been able to discover that there is, or ever has been, a 
form of suit in which a decree could be given merely to eject a tenant 
without also decreeing possession of the premises to the plaintiff. 

A passage in the judgment of Chief Justice Garth in Btht Nurjahan 
v. Morfan Mundul (1) has been relied upon by the plaintiff’s advocate, 
In that case the landlord sought to eject tenants.on the ground that 
they were mere tenants at will : the tenants resisted the suit on the plea 
that they had occupancy rights, and that they were not liable to eject- 
ment. The actual decision in the case was that the suit fell under 

Article § of Schedule I! of the Court Fees Act, that is to say, that it 
was a suit to disprove a right of occupancy. The Chief Justice, how- 
ever, made*he following remarks :-— . | 

_“ There is more reason in the argument that the suit is brought 
“to recover possession of land under clause iv of section 7. But it 
“hardly comes within the true meaning of that clause ; because the 
‘landlord is already in possession in one sense through his tenant, 
the defendant, and the object of the suit is merely to put an end tothat 
“tenant’s interest, The value of the suit would therefore be, the 
‘difference between the value of the landlord’s interest whilst the 
‘tenancy continues, and its value when the tenant’s interest has been 
“terminated. It would certainly be very difficult to estimate the value 
“of that difference ; and if it were necessary to do so would say that 
“Rs. 10 would be the proper stamp fee,” | 

In view of the actual decision in the ease, the above remarks were 
on the face of them objter dicta. , i 

The decision in Ran Raj Tewari v. Girnandan Bhagat (2) has 
also been referred to. In that case the plaintiff sued to eject tenants 
who held at fixed rates. The learned Judges remark :—“As the Court 
‘Fees Act, 1870, was undoubtedly enacted with the object.of specifying 
“the court-fees to be paid in every class of suit, we must, if we can, #6 


t) (1882) rx C.L.R, (Henderson’s), gt. | a) (1892) 1.L. R. 15 All., 63. ~ 
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“read it-as to make it include the suit in question here. It was a suit 1902. 

“ by alandlord to eject his tenants, and to recover from them that —* 
“ possession of the land which they were entitled to as tenants at fixed oe ua 
“rates, We have carefully gone through the Court Fees Act of 1870, KHaTeee 


“ and we are unable to find, either in the body of the Act, or in the 0. 
Schedules, any ‘provision which would apply to a suit of this kind, Bsymean A. 
“unless it is to be found in the opening portion of paragraph vof  {SMATLJI 
“ section 7.” . a 

Paragraphs (a), (4), (c), or (d) of clause v of section 7 of the Act 
were not applicable to the land in question in that suit. After re- 
marking on this the learned Judges proceeded to say :— ; 

_“ Weare accordingly of opinion that we must apply the words 
“which we have just quoted from praragraph v (namely, ‘In suits for the 

-** possession of land, houses,.and gardens—according to the value of 
“the subject-matter’) to this case in preference to holding that the 
“ Court Fees Act makes no provision for court-fees'in suits of this. 
description.” 

“They then say—' The subject-matter here cannot be treated as 
“the fand itself, as the landlord-plaintiff has, through bis tenants, 
* proprietary possession, and what is really sought is to free the land 
from the possession of the tenants holding as tenants at fixed rates, 
“that is, to yet rid of the tenants and their tenant rights, and that is a 
“ relief, the value of which is easily ascertainable.” 

These last remarks as well as those of Garth, Chief Justice, quoted 
above, would seem to show that the learned Judges considered that in 
a suit by a landlord against a tenant to recover the property leased 
or tenanted, the.value of the subject-matter of the suit is not the 
value of the property, possession of which is sought, 

I fail to follow the reasoning on which this proposition is. based. 

li assumes that when the Legislature empolyed the.terms “ In 
suits for possession of land, houses, and gardens” it meant“ in suits 
for possession by any one who has not possession, either actual or 
constructive,” 

That is an assumption which appears to me to be unwarranted by 
the words, and one which cannot be implied from any other provisions 
of the Act. 

In clause xi of section 7-provision is made for certain descriptions 
of suits between landlord and tenant: among the provisions is. none 
for a suit by a- landlord against a tenant for possession. Jt must 
have been known to the Legislature that -no description of 
suit is more common than such a suit, The-natural inference appears 
to be that the Legislature considered that such suits would fall under the 
general provision in clause v ofsection 7 for suits for possession of 
immoveable property. If then they fall under that clause, the provisions 
of paragraphs (a), (4), (c), (d) and (e) must be applied to cases falling 
within them respectively, and the value of the land, house, or garden, 
possession of which is sought for must be calculated on the basis 
given. The fact that the landlord is already in constructive posses- 
sion could not on the wording of the clause be taken into con- 

sideration, It is unnecessary to deal with how property not falling 
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1902, within any of the paragraphs of the clause should be dealt with, for 


a ies in the case under reference the subject-matter is a house, and conse- 
Kee quently the case is provided for by paragraph (e) of clause v of sec- 


KBATEEB tion 7 of the Act. 


os As regards another contention, addressed to us by the plaintiff's 
ia ooyoontiay advocate that the present suit might fall under Article 5 of the Second 


—_.. - Schedule as being a suit to disprove a right of occupancy, | will only- 
say that, in my opinion, that clause could not possibly apply to the 
present case. A “ right of occupancy ” is a right well known 
in Indian land systems and is something beyond amere tenancy. In 
Lower Burma a landholder’s right under section 8 of the Burma Land 
and Revenue Act, 1876, is a “right of occupancy.” ‘The clause m 
question appears to me to refer to suits to establish or disprove a right 
of occupancy which may be acquired by tenants against landlords 


under such Acts as Act X of 1859 or Bengal Act VIII of 1869, or by 
custom. 


Irwin, ¥.—I concur in the opinion of Mr. Justice Fox. It appears 
from the ruling of 28th April 1884, which is quoted inthe reference, 
that previous to that date the practice in the Recorder’s Court was 
to treatsuits of this nature as falling under clause v of section 7, 
and it was on Mr. VanSomeren raising an objection to that practice 
that the learned Recorder ruled that such plaints should be stamped 
under Schedule II, Article 17, clause vi. The order of rst December 
1900 is a necessary corollary of that ruling, because it cannot be 


decided whether the landlord’s title is in issue until the defendant 
pleads. 


I cannot think the Legislature ever contemplated the valuation of 
a suit for the purpose of court-fees depending on anything outside 
the four corners of the plaint. This is an additional reason for hoid- 
ing that the practice which prevailed before 1884 was correct and 
should now be restored. : 
Thirkell White, C. ¥.—1 concur. 
Bigge, F—I concur. 


Criminal Revision Before Mr. Fustice Thirkell White, Chief Fudge. 
wee of | CROWN ». LA PYU anp six oTHERS, 
Ane Furisdiction—Township Magistvate—Offence commitied in another Township— 





Subdivisional Magistrate, power of, to transfer case—Criminal Procedure 
Code, 3. 346 (2), Summons and Warrant Case—Practice—Criminal Procedure 
Code, $s, 242—Causing disappearance of evidence of offence committed—Excise 
Act, breaches of—" Offence” —Indian Penal Code, ss. 40, 201. | 


A Subdivisional Magistrate can transfer to a Magistrate in charge of one 
township in the subdivision a casein which an offence is alleged to have been 
committed in another township in the,same subdivision, 


When a case has begun asa warrant case it must be continued as such 3 and 


if there is primd facie reason for thinking that the accused has committed an 
offence a charge should be frameck 
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A breach of the provisions of the Excise Act not being {punishable with 
imprisonment for a term of six months or upwards is not an “offence” within the 
meaning of section 201 Indian Penal Code. 

In order to a conviction under section 201 Indian Penal Code the commission 
of the offence of which the evidence was caused to disappear must be proved or 
admitted. _ 

_ The Subdivisional Magistrate, proceeding under section 346 Code 
of Criminal Procegure, transferred the case for trial to the Township 
Magistrate of Pa-ar, the offence having been committed in the Hlaing- 

bwe township. The District Magistrate doubts whether he has 

wer to do this in view of the provisions of section 177 Code of 
riminal Procedure. That section provides that every offence shall 
ordinarily be tried by a Court within the local limits of whose juris- 
diction it was committed. The Code of Criminal Procedure does not 
recognize a tcwnship as a local area for the purpose of territorial 
jurisdiction. The territorial subdivisions recognized by the Code 
outside the presidency towns are sessions divisions, districts and sub- 
divisions. Moreover, under section 12, sub-section (2) of the Code, ex- 
cept as otherwise provided by express definition by. the-Local.Govern- 

“ane the jurtediction and. powers of persons appointed to be Magis- 

trates extends throughout the district in which they are appointed. 

In view of these provisions, I think that the Magistrate of Pa-an had 


jurisdiction to try this case, although the offence was alleged to — 


have been committed in another township; and as he was subordinate 
to the Subdivisional Magistrate, that Magistrate had power to transfer 
the case to him under section 346, sub-section’ (2) of the Code of> 
Criminal Procedure. 

There are, however, other points requiring notice. The case was; 
sent up under sections 224 and 143 of the Indian Penal Code; and: 
for that reason no doubt the Magistrate began to try it as a warrant: 
case, He did not therefore state to the accused the particulars of the! 
offence under section 242 Code of Criminal Procedure.. But when he 
had finished the case for the prosecution and examined the accused, 
he came to the conclusion that the case was a summons-case and 

roceeded to give judgment. This procedure cannot be justified. 
The case having been begun as a warrant-case should have been con- 
tinued as such; ‘a charge should have been framed; and the accused 
should have had an opportunity of pleading and defending themselves. 
It is obvious that this course must be adopted whenever a Magistrate 
begins a case as a warrant-case ; for having done so he cannot comply 
with the provisions of section 242 Code of Criminal Procedure, 
Unless this course is adopted, the accused may be tried and convicted, 
as happened in this case, without from first to last having the offence 
of which they are accused explained to them. 

There is another point which the Magistrate may perhaps be 
excused for having overlooked. Section 201 Indian Penal Code 
renders punishable the act of causing the disappearance of evidence 
of an “ offence.” In section 40 of the Code the word. “ offence” is 
defined, and from the third paragraph of section it appears that in 
section 201 the word “ offence” includes a thing punishable under a 
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special or tocal law only when that thing is punishable. with. imprison- 

-ment for aterm of:six months or...upwards. In this case, the thing 

‘punishable ander” the Excise Act in respect of which the accused 

were convicted of causing the disappearance of evidence, whatever 

section of the Excise Act may be. considered applicable, is not 

punishable with so much as six months’ imprisonment. It is not 

therefore an offence within the meaning of sectior ..2or...Indian. Penal’ 
Code, and a charge under that section will not lie in respect of it. I 

“may also remark that in order to a conviction under section 201 Indian 

Penal Code the fact that the commission of the offence of which the 

evidence was caused to disappear must be proved oradmitted. If it is 
held to be proved in this case that the three women who were accused 
were engaged in the illegal manufacture of exciseable liquor, they 

should have been convicted, If this is not held to be true, it is difh- 

cult to see how the other accused can,be held guilty of causing 
evidence of that offence to disappear, 


But for the reasons stated above, namely, that section 201 Indian 
Penal Code does not apply to this case, the convictions and sentences 
of the accused Ein Da, Pan San, Nga Gyi, Nga Pe, Pan Byu and 
Ya Pe are reversed and it is directed that the fines, which have been 
paid, be refunded to them. 


Before Mr. Fustice Thirkell White, Chief Fudge. 
N. PANNU THAVEN », SATHAPPA GHETTY. 
Palit—for applicant. 


Attachment before judgment—Froperty outside jurisdiction of Couri—Cigj/ 
: Proceduve Code, s, 648—Rulings of Special Court binding, 

Section 648 of the Code of Civil Procedure does not prescribe the circumstances 
under which attachment before judgment may be ordered of property situated out- 
side the jurisdiction of the Court, but mereiy reo the procedure tobe adopted 
when property outside the jurisdiction of the Court is to be attached. ‘ 
* Rulings of the Special Court are binding on the Courts of Lower Burma unless or 
‘until they are overruled by the Chief Court. ’ 

Krishna Sami y. Engel, (1885) I. L. R. 8 Mad., 20. 

Dawood v. Moona Abdul Kassim, P. J, L. B., 56, referred to, 


THIS is an application to revise an order of the Judge of the Court | 
‘of Small Causes, Rangoon, granting leave to attach before judgment 
certain property of the defendant in the Hanthawaddy district, The 
application .purported to be made under section 648 Code of Civil 
Procedure, But that section merely prescribes the procedure to be 


‘adopted when property outside the jurisdiction of the Court is to be 


‘attached aurder nas provision of the Code. It does not prescribe the 
‘circumstances under which attachment may be ordered. To ascertain 
‘the conditions under which property”; may be attached recourse 
‘must be-had to the provision of the Code undér which the attachment 
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is sought. In this case, the sections applicable are those contained 
in section 483, and the following sections. These explicitly refer ‘to 
roperty within the jurisdiction of the Court. Section 648 can therefore 
Sami vy. Engel (1), a case inthe High Court at Madras, which was 
followed by the Special Court in Dawood v. Moona Abdul Kassim (2). 
-I may remark that rulings of the Special Court are binding on the 
Courts of Lower.Burma unless or until they are overruled by the 
Chief Court. The learned Judge of the Court of Small Causes should 
not have disregarded the ruling of the Special Court last cited. 

_ The application for revision is allowed. The order of the Court of 
Small Causes, dated the 3rd of March 1902, in Civil Miscellaneous 
Case No. 850 of 1902, is set aside and the attachment of the property 
therein referred to is removed. The respondent will pay the costs 
of this application ; adyocate’s fee one gold mohur. 
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ve no application to this case. This view was taken in Xrishna Saryappa Cuerrt. 
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Before Mr. Fustice Irwin. ‘ Criminal Reoision 
. , PO WIN »v. CROWN. ia dad 
Nicol—for the applicant. | The Government Advocate—for August 28th, 
the Crown. _ 


Sessions Fudge or District Magistrate, Powers of —Reconsideration of evidence 
by Magistrate who discharged the accused—New inquiry before another Magis 
trate—Criminal Procedure Code, s. 437. 
A: Court of Session or District Magistrate has jurisdiction to direct a reconsider» 

ation of the evidence by the same Magistrate who discharged the accused or a 

new inquiry before another Magistrate on the grounds, intey alia, of mistake of 
law orincorrectness of the first finding. If the ions Judge or District Magis- 
trate is satisfied that on the evidence there is a clear case for rack [ih and trying 
the accused and there isno reason for desiring further magisterial investigation it 
is ordinarily the Judge or Magistrate’s duty to refer the caseto the High Court. 

The High Court will not set aside an order made bya District Magistrate 
merely on the ground that the most proper course would have been to refer the 
case to the High Court if it cannot be shuwn that the order made by the District 

Magistrate was not a fit and proper one for the High Court to make. 

Hari Dass Sanyal vy. Savitulla, (1888) I. L. R. 15 Cal., 608,and Crown v. Nga 

Po Ka, 1 L. B. R,, too, followed, 

_ THE application purports to give reasons why the District Magistrate 
should’ not have ordered a new trial. The District Magistrate did not 
order anew trial; he ordered further inquiry. He obviously could 
not order a new trial as no trial has yet been held. Trial of a warrant 
case commences after the charge is framed. 

' I may notice here an objection which was not taken in the appli- 
cation but only at the hearing, that the prosecution was not sanctioned 
under section 197 Code of Criminal Procedure. The applicant is 
or was a public servant, appointed by the Local Government, but 
the present charge is made against him in his capacity, not as such 
public seryant, but as. President of a Private School Committee. He 
admits that he was appointed President by the Committee. Section 


(t) (1885) LL. R.8 Mad,20. $} (2)P.J,L.B,56. 
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197 therefore does not apply. ‘The learned Advocate said he was 
about to be charged-under section 409. To that it is sufficient ta: 
say that he has not been charged, and when he is charged, if he is 
ever charged, it ought to be under section 406. 


The reasons that tke District Magistrate gave for ordering a-fur- 
ther inquiry were that most of the evidence had been recorded by 
the predecessor of the Magistrate who discharged the accused, and - 
that accused had admitted receiving certain moneys which he had not 
accounted for. The arguments addressed to me were to show that 
the order which has been made was one which the District Magistrate 
had- no authority to.make; but it was not contended that such dn. 
order could not be made by the High Court, nor was it shown that. 
such an order would be an improper one for the High Court to make 
in this particular case. 

The applicant relies on thecase of Oucen-Empress v. Amir Khan, 
(1) but that has been overruled in Queen-Empress v. Galasinna- 
améi (2) and the leading case now is Hart Dass Sanyal v. Saritulla 
(3), which has been followed by both the Calcutta and the Bombay 
Courts, and by the Chief Judge of this Court in Crown v. Nga 
Po Ka (4). It was a judgment concurred in by six Judges, and it is to. 
the effect that the Court of Session or District Magistrate has juris- 
diction to direct a reconsideration of the evidence by the same Magis- 
trate who discharged the accused or a new inquiry before another 
Magistrate, on the grounds, 7#’er alia, of mistake of law or incorrect= 
ness of the first finding. To this is added a rider that if the Sessions 
Judge or District Magistrate is satisfied that on the evidence taken 
there is a clear case for charging and trying the accused, and there} 
is no reason for desiring further magisterial investigation it is- 
ordinarily the Magistrate’s duty to refer the case to the High Court. * 

It is clear from this, that if in suck a case the District Magistrate 
ordered further inquiry, though his order might not be the most proper 
one to make, it would not be illegal. Inthe present case not only. 
has the District Magistrate given good reasons for reconsideration 
of the finding on the evidence recorded, but fora fresh inquiry also, 
because the Magistrate who recorded most of the evidence has left 
the District, Itis perfectly useless for any person to ask this Court ~ 
to set aside an order madebya District Magistrate merely on 
the ground that the most proper course would have been to Tefer the 
case tothe High Court, if he cannot show that the order made by the 
District Magistrate would not be a fit and proper one for the High 
Court to make. I am very much of the opinion of Mr. Justice Prinsep, 
who, in the leading case I have first referred to, said: “It seems. 
contrary to the system prescribed by the Code that every warrant 
Case, -¢.g., a Case of ty theft, tried by an inexperienced Magis- 
trate (it may be the first he has ever tried) should of necessity be, 
referred for the orders of the High Court that justice may be done, 










' (1) (1885) I. L. R. 8 Mad. 336. (3) I. L. R, 15 Cal., 608. 
aac (reaos I, LR 14 Mad, 334. | (4) 2 L. B.R., roo, * —- 
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because perverse or ignorant finding on the evidence has been come to. 
- * * Jt is sought to make such an order of discharge of the 
same force as an acquittal: to declare that it can be set aside only by 
the.High Court. * . # * In many cases this must operate as 
a denial of justice.” I would therefore give Sessions Judges and 
District Magistrates very great latitude in applying the dictum thats 
where there is no need to take any further evidence the proper course 
is to refer the case to the High Court. 


The application is dismissed. 


1903. 
Po Win. 
v 


CRown.. 


_ J think it necessary to notice an order of the District Magistrate ~ 


on the diary to the effect that the fresh inquiry is to be confined to. 
one sum of Rs. 50, The Magistrate’s duty is to take the evidence 
produced (section 252) and to frame a charge in respect of such sum 
as may be primd facie proved to have been embezzled (section 25,4). 
He should also refer to section 222 (2) Code of Criminal Procedure, 
The District Magistrate’s order of 28th June is therefore set aside. 
I think it would not in any case be binding on the Magistrate as it 
is ultra vires. The Magistrate ought not to have asked for orders at 


this point. 


Before Mr. Fustice Irwin. 
MAUNG PO LU ». MAUNG KYIN. 
Hamlyn—for appellant (plaintiff). 
Agabeg and Maung Kin—for respondent (defendant). 
Application for review, Time occupied in—Admission of appeal after time— 
Limitation— Discretion of Court when liable to review or appeal. 

- The fact that an application for review of judgment has been made is not good 
cause for admitting an appeal after time, if the application for review was not 


made on reascnable grounds, 
The discretion of a Court is liable to review or appeal where the Court has acted 
through caprice or prejudice, or where,the discretion has been exercised, without 


any proper legal material to support it. 

U Pyinnya vy. Maung Tur, P. J. L. B., 515, and Brojender Coomar Roy Chow- 
dry,7 W R., 529, cited; Balwant Singh v. Gumani Kam, (1883) I. L. R. s All, 
591 ; Raghunath Fs 96 v. Nilu Nathaji, (1885) I. L. R.9 Bom., 452; Govinda v. 
Bhandayvi, (1891) 1 L.R 14 Mad., 81; Pundlik v. Achut, (1894) I L.R. 18. Bom., 
$4.; Ashanulla v. Collector of Dacca, (1888) 1.L.R. 15 Cal., 242; Karm Bakhsh y, 
Daulat Ram, (1888) P. R., 183; followed. : 

APPELLANT Po Lu sued Maung Kyin for damages for defamation 
‘and obtained a decree. Maung Kyin applied for review of judgment 
on the allegation that new and important evidence had been discov- 
ered. The evidence was that of one Power, and the application was 
dismissed on the ground that it could not possibly have been a new 
discovery. The Judge’s words are: “From the, very beginning it was 
apparent that Power’s evidence would settle everything.” Maung Kyin 
then appealed to the Divisional Court, and the question of limitation 
‘was considered. The appeal was presented after expiry of the period 
‘Of limitation, but it would be within time if the time occupied by the 
lower Court in disposing of the application for review were excluded. 


Special Civil Second 
Appeal No, 162 
1g0r. 

Fuly oth, 

1902, 
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The Judge was unable to find any ruling except a note in O’Kinealy’s. 
Civil Procedure Code, and he acted on an opinion expressed in that 
note and admitted the appeal on the ground that the mere existence 


of an application for review was sufficient cause. ; 
_ The learned Judge continued: ‘1 think the Judge was right in 
ejecting the application for review. * * * For the same 


reasons that rendered appropriate the rejection of the application for 
review, I do not think Power’s evidence should be admitted in appeal. 
Both parties must have known that Power’s evidence was of the 
greatest importance in the case.” The decree of the lower Court 
was then reversed on the merits, 


I have been referred to a number of decisions on the point whether 
the existence of the, application for review constitutes a sufficient 
cause under section 5 of the Limitation Act. First in point of time, 
I think, come the rulings of 14 Judges of the Calcutta High Court, 
quoted by the present Chief Judge of this Court in U Pyinnya v. 
Maung Tun (1): “Ifa party presents an application for review of 
judgment within the time limited for appealing, the period occupied 
by the Court in disposing of such application will not be reckoned 
among the number of days limited for appealing.”’ This was grote 
from an earlier ruling of the Madras Court and adopted by the 14 
Judges. It was a ruling, not under the present Act, but under Rule 
34. The following year (1867) this ruling (2) was followed (with 
reluctance apparently) by another Full Benchin Calcutta. In Balwant 
Singh v. Gumani Ram (3) the Allahabad Court, in a very brief and 
somewhat vague judgment, held that “the circumstances contemplat- 
ed in section 13 might, and ordinarily would, constitute a sufficient 
cause in the sense of section 5,” and then, without discussing the 


- question whether the facts in the case before the Court did or did not 


constitute such cause, admitted the appeal. 
The Bombay Court in Raghunath Gopal v. Nilu Nathaj? (4) held 


that an application for revision “might, under proper circumstances, 


.constitute a sufficient cause”; and as the District Judge had given no 


resons for holding the appeal barred, sent back the case for a new 
decision. In the case reported at I. L. R. 14 Mad., 81, the appeal 
was held to be barred because the grounds of review were grounds 
‘which had already been argued and decided against in appeal, and 
because the Judge in review had found that documents alleged to have 
been newly discovered were not newly discovered. In |. L. R. 18 
Bom., 84, the District Judge had rejected an application for review 
because no sufficient reason was shown why the evidence was not ad- 


duced at the original hearing, and the High Court held that, under those 


circumstances, there was not “sufficient cause” for extension of time, 


and the appeal was barred: In15 Cal., 242, the grounds of application 


for review were all found to be grounds of appeal and none of them 
‘grounds for review, and the presentation of the application for review 


3 O P. J. L. B. 515. | > (3) (1883) I. L. R. 5 All, Sor. ' aes 
/. 1(a) 7 WLR, 549.» (4). (0885) LL. R.g Bom., 45% 5 8 
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was not sufficient ground for not presenting the appeal within time. 
“It-is impossible to hold that the presentation of every applica- 
tion for review, whether it were groundless or unreasonable in itself, 
extends the time for presenting an appeal.” This ruling was con- 
curred in by the Punjab Chief Court in 1888 (Punjab Record, 183). 
On the whole then the respondent has in his favour the two 
Calcutta Full Bench Rulings passed before the Limitation Act was 
enacted, but they have not been followed in late years by the same 
Court; and all the other rulings except the Allahabad one, whichis 
doubtful, affirmed the principle that the fact of an application for 
review having been made is not good cause for admitting an appeal 
after time, if the application for review was not made on reasonable 
grounds. In the present case both Courts have found that there was 
no good ground at all for making the application for review. I think 
the Divisional Court ought to have held that the appeal was barred. 
It remains to consider whether this Court ought to interfere with the 
decision of the Divisional Court on the question of limitation even if 
that decision be wrong, seeing that the decision is a matter for the 
discretion of the Court under section 5. On this point the learned 
advocate for the respondent quoted Ranchodji dnd others v. Lallu 
and others(1). Inthat case the petition of first appeal was presented 
one day late, and the appellant put in affidavits to show that he was 
revented by an unforeseen accident from catching a train. The Judge 
ound on the facts that the appellant did not use reasonable diligence 
either before or after the accident to catch the train, and he rejected 
the appeal. The judgment of the High Court on second appeal 
contains the following passages: ‘‘ Had such an application based on 
such affidavits been made to this Court, I have little doubt that the 
result would have been different; but we have to consider whether this 
Court has any power to interfere with the discretion of the Court 
below.” The other cases cited to me only go to this, “that the 
discrétion of a Court is liable to review or appeal where such Court is 
acting through caprice or prejudice, or where the discretion is exercised 
without any proper legal’ material to support it. 1 am not aware of 
any single authority for the proposition that a sound and reasonable 
exercise of the jurisdiction given by law to a Court is openin any way 
to revision, though there are decisions to the contrary. | think it is 
impossible to hold that the Judge in the present case has exercised 
his discretion capriciously or without sufficient material in law to 
“satisfy himself whether or no there was sufficient cause for delay.” 
‘The order of the District Judge was affirmed. 
In the present case the learned Judge of the Divisional Court 
certainly did not decide the point capriciously. It is not quite soclear 
that he had sufficient proper legal material. Thecase is not quite on 
all fours with the Bombay case. There the question was one of 
‘mixed law and fact—-I think I may say more fact than law. In the 
‘present case there is no doubt at all about the facts, and the question 
‘ts one of pure law. It is not impossible that if the learned Judge had 


(1) (18Sa) I. ik. 6 Bom,, 304, 
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1902. had before him all the rulings which I have referred to, he might have 
 — held that the appeal was barred. On the whole I think I ought not 
Mave PolLv to interfere with the finding of the Divisional Court as the rulings 
M ‘ian Ky, are not all in harmony, although there is a very strong consensus of 

aw. + Opinion among the laterones. My conclusion is that though I should 
one have held the first appeal to be barred if it had come before me, yet 
the decision to the contrary of the learned Judge of the Divisional 

Court should not beset aside by this Court, because it was a matter 





all of judicial discretion. 
Criminal Appeal Before Mr. Fustice Thirkeil White, Chief Fudge, Mr. Fustice Fox, 
ae of sg0m and Mr. Fustice Irwin. ‘ 
uly 15th, —_ 
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Causing disappearance of evidence of an offence—-Indian Penal Code, s, 201. 


While section 201 of the Indian Penal Code does not apply toa person who is 
proved or admitted to be the principal! offender, the mere fact that the accused is. 
probably or possibly the principal offender does not prevent his conviction under 
section 201 for causing disappearance of evidence of the offence. 


Section 201 does not refer exclusively to causing the disappearance of the corpus 
delicti, but to causing the disappearance of any evidence of the commission of the 
offence. 

King-Emperor v. Limbya, Ratanlal 799, and Nazru v. Emperor, (1902) P. R.«~ 
C, J. No. 6 followed. | 

THE appeal was in the first instance heard by a Bench of the Court,. 
the Judges of which delivered the following judgments, 


Fox, }—The material facts proved inthis case were as follows :— 


On some date between the 16th June andthe 14th July roo, four 
men, (1) Maung Lu Gy}, (2) Maung Po U, (3} Maung Tha Hmwe, and 
(4) Nga Aung Kyaw Zan, the accused, started from Kanyin-ngu village 
in a boat which belonged to Nga Tha Hmwé, and which was laden 
with a particular kind of tobacco, the property of Maung Lu Gyi. The 
latter was taking the tobacco away for sale. The four men and the 
boat and tobacco were seen in Rangoon some time between the 16th 
July and 14th August. Whilst they were in Rangoon one of the 
witnesses, San Hla Baw, boughta piece of cloth for Maung Po U, who 
wanted a coat. Maung Lu Gyi and Maung Po U were never seen 
again by any of the witnesses in the case. 


In the latter part of August a villager of Thetkéchaung village saw the 
corpse of a man floating near the entrance of the chaung. The body 
was that of a male aged about 4o: it had one cut on the head, one on 

‘the neck, one on the shoulder, and one on the small of the back. 
Towards the end of August Nga Tha Hmweé and the present accused 
appeared at Thébyu village witha boat laden with tobacco which Nga 
Tha Hmwé proceeded to sell. The accused helped in carrying the 
tobacto from the boat to the houses of the people to whom it was sold 
or with whom it was left. Nga Tha Hmwé also left a coat with one 
witness to be stitched: The tobacco was of the same description as 
that taken away by Maung Lu Gyi from Kanyin-ngu village, and the 
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rage of the coat was like the cloth bought in Rangoon for Maung 
o U. 
Nga Tha Hmwé also left with a relation of his four small tables. 
Both men are said to have remained in Thébyu for eight days. | 
On the 3rd September they appeared at Ngetpauk village and re-} 
portec! there that on the 30th August their boat had drifted owing to: 
. the rope which held it having broken; that it had come into collision! 
‘with a tree, and that they had been swept off the boat by the tree.’ 
They said that two men had been left in the boat and asked for} 
A search was made but nothing was found till two days afterwards, 
when the boat was found below Kyauktaga on a bank at the entrance 
to the Paunggyi creek. The boat was in a disabled condition ; in it 
were found a small da and a few other things of no value or 


a ere 

-ha Hmwé at this village represented the accused to be his hired 
man. The boat was brought to Ngetpauk village. Tha Hmwé then 
sent the accused with a letter to inform Maung Lu Gyi’s relations in 
Ssnyinge village of what had happened. He himself went off to 
another village. : 

On the 14th September the accused appeared at Kanyin-ngu and in- 
formed Maung Yén Hmi, who was Maung Lu Gyi’s son-in-law, that on 
the 2nd September, during astorm, whilst they were at or near Kyauk- 
taga, the rope of the boat had broken and the boat had drifted against 
a tree, and that he and Tha Hmwé, in fending off the boat, had been 
thrown into the water, and ‘then the boat had drifted out to the sea, 
i Se Maung Lu Gyi and Maung Po U had been carried away 
in it. He also said that the boat had been found by Nga Tha Hmwé 
and Nga Chit Po at Ngetpauk, 

Six days after this Maung Lu Gyi’s son-in-law, accompanied by the 
accused and others, went to Ngetpauk and saw the boat. He was told 
‘that there had been no violent storm in the vicinity. He subsequently 
a ba what he had heard at a police-station. 

“he Head Constable at Ngathainggyaung received information about 
‘tthe case on the gth October, and began making inquiries. He 
examined the accused, and in consequence of what the latter said he 
went to Thébyu and found there some of the tobacco which was an 
exhibit in the case; a da which was identified as Tha Hmwe’s, a coat, 
and four small tables. : 

On the 16th October he took the accused to the place where the latter 
told him the murders of Maung Lu Gyi and Maung Po U had been 
committed, and he discovered in the jungle the bones of a man and 
alsd a paso, which was identified as belonging to Maung Lu Gyi. 

He arrested the accused, and 11 days later he arrested Nga Tha 
Hmweé. The latrer committed suicide on the 5th November, whilst 
under detention. On the 22nd October the accused had made a full 
statement of facts relating to Maung Lt Gyi’s and Maung Po U’s 
deaths before a Magistrate, and this statement was recorded as a con- 
fession. It was not, however, a confession of guilt on his part. 
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He représented that, on the 21st. August, during the night, he woke 

up and heard voices uttering some exclamation, 
_ He got up, looked, and saw Tha Hmwé come out witha long da, 
and cut Maung Po U ontheneck. Through fear he himself jumped 
into the water. Tha Hmweé told him not to run away or he would die, 
so heheld on to the helm. Then, on Tha Hmweé’s telling him to come 
up on to the boat he got up and saw the bodies of Maung Lu Gyi and. 
Po U. Tha Hmwé then threw the bodies into the water and told him 
not to tell any body, and that he must follow him wherever he went. 

Tha Hmwe informed him that he was going to Thebyu, -where he 
would make over the property in the boattohis relations. They went 
to Thebyu, where some of the property was sold and the rest made’ 
over to Maung: Gyi and Ma Gun; amongst the property made over 
were (1)-a long da, (2) four round tables, (3) a piece of tweed cloth 
which was to be made into a jacket. : 

Tha Hmwé and he left Thébyu in the boat after a stay there of six 
days, and Tha Hmwé told him he must pretend that the boat has been: 
lost. They arrived near Kyauktaga on the 2nd September, and there. 
Tha Hmwé cut the rope by which the boat was tied and let it drift. 
The rest of his story accords with what the witnesses said had happened 
at Kyauktaga and Ngetpauk. 

: He said he had posted the letter given him by Tha Hmwé, and he 
did not say anything about having told the Kanyin-ngu villagers 
anything. ) 

He gave various other details of what had occurred, which showed. 
that he must certainly have been at least an eye-witness of what he 
was speaking of. | 

The committing Magistrate committed the accused for trial to the 
Court of Session on charges of (£} murder, (2) an offence punishable 
under section 2zo1 of the Indian Penal Code, and (3) of abetting an 
offence punishable under section 404 of that Code. 

The Additional Sessions Judge acquitted the accused on the charge 
of murder, but convicted him on the other charges. 


His reasons for acquitting of the charge of murder are not stated at 
length. He says: ‘‘On the evidence which exists in the case, it is of 
course impossible to charge the accused either with the murder or 
abetment of the murder of Maung Lu Gyi, and | am inclined to think 
that accused may have had nothing to do with the murder.” 


He was of opinion that accused was merely a‘ subordinate of Tha 
Hmwe’s, and it was not possible to say how far he was responsible for: 
the’murders. He thought that the suicide of Tha Hmwé pointed to 
the truth of the accused’s story that Tha Hmwé was alone responsjble 
for the murders. The question whether the acquittal onthe charge of 
murder is right is not.now before this Court, and | therefore do not 
wish to say more than is necessary about it. On the evidence and 
the statement of the accused, there was certainly good‘ground for the 
committal order on the charge of the murder; in other words, there was- 
certainly ground for believing that the accused had participated in the: 
murders. The details of the accused’s story have not been reviewed 


A LOWER: BURMA RULINGS. 319 





by the Additional Sessions Judge by the light of the probability of one; 
man alone having murdered two other men in a boat and having 


1902. 





thrown their bodies out of the boat unaided by the fourth man in the? sons Baer 


boat. The Judge has not stated explicitly that he accepted the 
accused’s version of what occurred at the time when the murders were 
committed, nor has he held that the accused’s conduct subsequent to the 

murder was indicative of this-innocence of the actual murders. These 
‘ matters, however, must, in my opinion, be taken into consideration 
when deciding as to whether the accused was rightly convicted upon 
the second charge, for 2 number of decisions of three High Courts in 
India referred tointhe case of Zorap Ali v. Qneen-Empress (1) are 
to the effect that an actual offender and participator in a crime is not 
subject fo conviction under that section. In one of the cases—the 
Empress v. Behala Bibi (2)—the learned Judges say: “ We think that 
section 201 of the Penal Code was not intended to apply to a case in 
which the person, who is the possible or probable offender, makes 
statements exculpating himself by inculpating another.” ) 

I am not prepared to dissent from the correctness of a long course 
of decisions upon the meaning and effect of the section in question} 
The interpretation adopted appears to me tobe the natural meaning off 
the words used. The offence punishable under the section consists inf 
knowingly doing certain acts with the intention of screening a persom 
who has committed the crime: the acts are (1) causing any evidence 
of the commission of an offence to disappear, or (2) giving false¥ 
information respecting an offence. The words, in my opinion, imply} 











that the person who commits such an offence must be some one othe 4 


than the person who committed the original crime. , 

There can be no question that the accused was a possible partici- 
- pator in the murders of Maung Lu Gyi and Maung Po U. If his state- 
ment to the Magistrate and his subsequent conduct are considered, | 
think it must be held that he was at least a probable participator in 
the murders. Ifhe wasa participator in them, then the acts and words 
of his on which the charge under section 201 is founded must have 
been done and spoken with the intention of screening himself as well as 
Tha Hmweé. No distinction can be drawn between this case and the 
decisions I have referred to on the ground that two persons were 
involved in this case, and one may not have actually been guilty of 
taking part in the murders. Under the circumstances I would acquit 
the accused of the offence punishable under section 201 of the Penal 
Code on the ground that he was not liable to conviction under that 
‘section, ° , % 

But even if he were so liable, it appears to me doubtful whether the 
facts would justify a conviction. 

The precise acts on which the charge was based are not set out in 
the charge as they should have been. It merely charges him in general 
terms with having caused evidence of the commission of a capital 
offence to disappear, and with having wilfully given false information 
as to such offence. 


(1) (a8g5) 1. L. R. 22 Cal., 638 | (2) (1881) I. L. R. 6 Cal., 789. 
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The Additional Sessions Judge says, however, that the accused’s 
offence consists in causing the disappearance of the boat in which the 
murdered couple had travelled, and in giving information respecting, 
the offence which he knew was false when he arrived at Kanyin-ngu, 
and also in Ngetpauk. Mi 

These acts were separate acts. I find it difficult to hold that the 
boat itself, or the disappearance of it, were evidence of the murders. | 

No doubt upon a trial for murder the facts that the four men went . 
off in a boat and that after the murder the boat was sent adrift and 
was subsequently found in a disabled condition would have been 
proveable in evidence as relevant facts under one or other of the pro- 
visions of the Evidence Act permitting evidence of relevant facts, but 
the boat, the disappearance of it, and the condition in which it was 
found are scarcely in themselves evidence of the murders. 

The evidence of the murders would have been the hacked corpses of 
the murdered men, and the causing of the disappearance of evidence 
of the murders consisted in throwing the corpses into the stream. 

Even if the causing of the disappearing of the boat could be held to 
fall within the section, then there is nothing to show that the accused 
did this. According to the accused's statement Tha Hmwé alone 
caused the boat to disappear, and the accused had nothing to do with 
it. The Additional Sessions Judge has not said that he rejected this 
part of the accused’s statement. If, however, he thought that this was 
untrue, it is difficult to see.why he thought that this part alone was 
untrue, and why he should hold the accused responsible for the boat’s 
disappearance but not responsible for the murders. | | 

There would be some difficulty also as regards holding the accused 
guilty in consequence of the false information he gave at the two 
villages. The information he gave was not respecting any offence ; 
it was information regarding an alleged accident. Some passages in 
the judgment in Empress v. Sehala. Bibi (1) indicate that, in the 
opinion of the learned Judges who tried that case, such statements as 
the accused made would not constitute offences under section 20:, 

I have no doubt that the accused was rightly convicted on the third 
charge of abetting an offence punishable under section 404 of the 
Indian Penal Code. 


According to his own account and from the evidence, it is manifest 
that he knew that the tobacco in the boat belonged to Maung Lu Gyi. 
It was in Maung Lu Gyi’s possession at the time of his death. The 
accused, although he may not have taken part in the sale and disposal 
of it, assisted Tha Hmwe in misappropriating it and converting it to” 
his own use, 

l.would confirm the conviction and sentence on this charge. 


Iywin, #.—The conviction under section 201 is for two separate 
acts, namely, “causing disappearance of the boat in which the mur- 
dered people travelled,” and “ giving false information with regard to 
their disappearance,” %.¢., the disappearance of the murdered people. 


(x) (1882) I. L, R. 6 Cal., 789. 
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J may say at once that if the false information stood alone I do not 
think that a conviction under this section could be maintained, be- 
‘cause giving false information about the disappearance of two persons 
who have been murdered is not quite the same thing as giving false 
information about the murder, What is proved is that accused was 
present at the murder of two persons, and possibly or probably assisted 
‘Tha Hmwé in committing the murder, that Tha Hmwe, with 
-appellant’s assistahce, disposed of the property belonging to the mur- 
_+dered persons, and then the boat was sent adrift with the intention 
- of making it appear that she had been driven out to sea with the mur- 
dered persons alive on board of her, and that accused subsequently 
stated that she had been driven out tosea in astorm. The fact that the 
boat in which the murdered persons had travelled with Tha Hmwé and 
appellant continued in the possession of the latter two after the murdered 
men had disappeared was most important evidence of the murder (the 
word used in section 201 is “evidence,” not “ proof”). That fact 
was caused to disappear by the wrecking of the boat. This seenis to 
me sufficient to bring the act within the terms of section. 203. 


According, to appellant's statement the boat was cast adrift by- 


‘Tha Hmwé, and he (appellant) was present: he had continued to 
work the boat with Tha Hmwé ever since the murder, and after 
Tha Hmweé had declared his intention of causing it to appear that 
the boat had been wrecked appellant assisted him to take the boat 
tothe place where it was sent adrift. Having regard to all these 
’ facts I think it is proper to presume, under section 114, Evidence 
Act, that.appellant assisted in wrecking the boat. The presumption 
is strengthened by appellant’s subsequent false statements that the 
boat had been wrecked. | 

It may be that the act of wrecking the boat would more properly 
constitute an offence under section 193 Indian Penal Code, namely, 
‘causing a circumstance (the abandonment of the boat) to exist, in- 
tending that that circumstance should appear in evidence in a judicial 
proceeding (an enquiry or investigation into the murder of the two 
men) and should cause the Magistrate or the Police Officer to entertain 
the erroneous opinion that the two men had not been murdered at all 
but had been driven out to sea by a storm. The facts seem to fit 
‘section 193 very well, but for the reasons above given I cannot hold 
that they do not constitute an offence under section 201 also. 

My learned colleague, Mr. Justice Fox, had raised the point that 
‘a possible or probable participator in the murder cannot be convicted 
of causing disappearance of evidence of the murder under the ruling 
in Lorap Ali v. Queen-Empress (1) in which several previous rulings 
are referred to. In the first of these, Queen v. Ramsoondar Shootar 
(2) the accused had been convicted for both causing hurt and causing 
disappearance of the evidence of that offence; the Judges’ ruling 
was that he could not be punished on both heads of the charge. In 
Empress of India v. Kishna (3) the facts and theruling arethe same. 
In Kegina v. Kashinath Dinkar (4), on which the Judges in the 

(1) (1895) I. L. R. 22 Cal., 638. 1880} I, L. R. 2 All. 713, 

(2) 7 WR, Cr., 52. - , | iS tsB 7s 8 Bom. H. C. Rl t 216. 
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1902. case of Zorap Ali relied most, the reasoning seems to me to be very 
= loose. The learned Judges say that sections 202 and 203 could not apply 
Ae Eee to the person who had committed the principal offence, because there is 
-. no law which obliges a criminal to give information which would con- 
Crown. vict himself. It is difficult to see how this argument can apply to 
— section 203. There is a great difference between punishing a man for 
not giving information which would convict himself, and punishing - 
him for causing evidence of his offence to disappear. They then say 
that section 201 should be construed in a similar manner, apparently 
because all three sections begin with the words ‘“ whoever knowing or 
having reason to believe that an offence has been committed.” I fail. 
to see the logical sequence. Then, the single illustration to the section. 
is made use of to draw the inference (to my mind, unwarrantably). 
that the law was intended to apply exclusively to “another,” and 
this introduces the conclusion that ‘the connection of the accused. 
as accessories to an offence, known or believed to have been committed 
by themselves, is illegal.” This seems to be the first ruling that the 
conviction of a person “believed” to have committed the _ principal. 
offence is illegal, and (with great respect to the learned Judges) the 
reasoning is, to my mind, unsound from beginning to end. Queen- 
Empress y. Lalit (1) and Queen-Empress v. Dungar (2) are distmct 
enough and similar to the present case. In the former, the opinion 
of the Judges is given without any reasons: the latter is by one of the 
Judges who concurred in the former. These are all the cases relied on. 
in Torap Ali v. Queen-Empress (3). ‘The first two differ widely from 
the present case. The case principally relied on is, as 1 think I have 
shown, based on faulty reasoning. If it is correct, what degree of 
probability or suspicion of an accused person having committed a 
murder is sufficient to shield him from conviction for causing evidence: 
of the murder to disappear? The line must be drawn somewhere, 
but where canitbe drawn? In the case of Queen-Empress v. Dungar 
(2) quoted above, the law was, I think, correctly expounded by the Ses- 
sions Judges. If the Legislature had meant that the section should 
not apply toa possible or probable principal offender, the words “ by 
another person” would (it may reasonably be presumed) have been 
inserted after “ offence.” 


Although for the purposes of the present case it is not atall neces- 

_ sary that a criminal should be legally. bound to give information of his 
own crime, yet I think it desirable to say a few words on that point, as 
it has been made one of the chief grounds of the ruling in the Bombay 
case, Keg. v. Kashinath Dinkar (4) At the time of that ruling section 
44 Code of Criminal Procedure was not in existence, nor any law, I 
believe, which required any person to report the intention to commit 
the offences specified therein. Nowsection 44 lays that obligation on 
any person aware of the intention of any other person to commit such 
offence, but in the case of offences actually committed the obligation 
‘to give information is not limited to offences committed by other 
Mik ORES 


(1) (1885) ILL. R. 7 All, 749. | (895) I. L. R. 22 Gal., 638. 
(2) (1886) 1, LY R. 8 All, 252. | Hi erie Bom. H. C. R. Cr. 126s 
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persons. This distinction seems to me to prove that any person com- 
mitting one of the offences specified in that section is required >y law 
to give information of his own offence. It does not follow that if he 
is convicted of the principal offence he should be punished for not 
giving information. The law seems to me to be designed expressly 
to meet cases like the present. Wy 

Mr. Aston, J. C., went further in the case of Queen-Empress v. Nga 
Tun Byu (1) and held that a thief may be convicted both of theft and 
of failing to use all means in his power to cause himself to be convicted 
of the theft, sections 379 and 215, Indian Penal Code. Without 
committing myself to concurrence with the whole of Mr. Aston’s 
judgment, I am convinced that a possibility or probability of a person 
being guilty of murder does not shield him from punishment for_ 
causing disappearance of evidence of the murder. Any such exemp- 
tion is not warranted by the words of the Penal Code. If the questions 
were one of evidence the accused should have the benefit of the doubt, 
but itis not such. It is a question of substantive law, and I do not 
think that exceptions which do not exist should be read into any 
section of the Penal Code. 

I would therefore maintain the conviction under section 201, but 
strike out the words about giving false information. 

I concur in confirming the conviction and sentence under section 
404. 
The case-having been laid before the Chief fudge under the pro- 
visions of section 429 of the Code of Criminal Procedure, he deliver- 
ed the following judgment :-— | 

Thirkell White, C. ¢—The question on which the Judges composing 
the Court of Appeal in this case are divided is whether the convicticn 
of the appellant under section 201 Indian Penal Code should be 
sustained. 

The facts are fully set out in the opinion recorded by Mr. Justice 
Fox. Two men, Lu Gyi and Po U, who were on a trading expedi- 
tion with the appellant anda man named Tha Hmweé disappeared ; 
Tha Hmwé and the appellant reported that they had gone adrift in 
their boat and presumably had been drowned. Subsequently the 
boat was found, having been sent adrift. ‘The appellant was arrested. 
He made a statement exculpating himself and accusing Tha Hmwé of 
having murdered Lu Gyi and Po U and having sent the boat adrift 
After this Tha Hmwé was arrested. He committed suicide while in 
the custody of the police. The appellant was charged under section 
302, section 201, aud sections 404—109 of the Indian Penal Code. 
He adhered throughout to his original statement. He was acquitted 
of the charge of murder or abetment of murder and convicted under 
section 201 Indian Penal Code of having caused the disappearance of 
the boat in which the murdered people travelled, and of having given 
false information with regard to their disappearance. The Judges 
who composed the Court of Appeal are agreed that the conviction, so 
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; : ; 
far as it relates to the giving of false information with regard to the . 
disappearance of Lu Gyi and Po U, cannot be sustained. The ques- 
tion for determination is whether, in the circumstances stated, the | 
conviction of having caused the disappearance of the boat and having 
thereby committed an offence punishable under section 201 Indian 
Penal Code should be affirmed. | 

The first point that may. be considered is whether, on the assump- -~ 
tion that the appellant has rightly: been found to have caused evidence 
of the commission of an offence to disappear, he can be convicted in 
this case where he himself possibly or probably committed the offence. 
If will be convenient to examine, in order, the cases bearing on the 
point. ? 7 
- In Queen v. Ramsoondar Shootar (1) it was held that section 201 
“refers to prisoners other than the actual eriminals who, by their 
causing evidence to disappear, assist the principals to escape the 
consequences of their offences,’’ and that the principal offender could 
not be convicted under that section of causing evidence of his guilt to 
disappear. | | 

The next case is that of Kashinath Dinkar (2) which is the lead- 
ing case and which has been followed for many years. It was held 
in the words of Lloyd, J., who delivered the judgment of the Court, 
that the conviction of the accused as accessories to an offence known 
or believed to have been committed by themselves, was illegal. 
it may be remarked that this was not a case in which it was doubtful 
whether the accused were the principal offenders or whether some 
one else had committed the principal offence. If the principal offence 
had been committed, the accused were the offenders. The Court 
seems to have used the words “known or believed to have been com- 
mitted by themselves’’ to indicate the fact that the commission of 
the main offence was a matter of knowledge or belief, not the guilt of 
the accused if the offence had been committed. [ think that this 
distinction is of some importance. 

In the case of Empress v. Kishna (3) it was held that the appellant 
could not be punished for what he might have done to screen himself | 
from punishment. The ruling was given on the authority of previous 
decision or decisions not specifically cited. ag 

Empress of India v. Abdul Kadir (4) deals with a different point, 
namely, that, in order to obtain a conviction under section 201 India 

tPenal Code it is necessary that an offence for which some person h 
been convicted or is criminally responsible should have been com 
mitted. 

In Empress v. Behala Bibi (5) it was held that section 201 does 
not apply to a case in which the person who is the possible. or 
probable offender makes statements exculpating himself by inculpat- 
ing another. No reasons are given for this opinion, which relates, 
moreover, to the giving of false information, not the causing of the: 
disappearance of evidence. . | 


G) 7 W- R., Cr. 52. | | ~@) (880) 1 L.R. 2 All, 713. 
(2) (1871) 8 Bom. H. C. R., Cr., 126. | | (4) (1880) I. L. R. 3 All, 279. 
as . (5) (1881) L. L. R. 6 Cal., 789. i 
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 Matuki Misser y. Queen-Empress (1) relates to the same point as 1902. 

the case of Addul Kadir cited above. | _ — 
ae ; Auxe Kraw 

In Quzen-Empress vy. Lalli (2) it was-held that the person who ~~ Za¥ 


is concerned as a principal cannot be convicted. of the secondary 
offence of concealing evidence of the crime. The reasons for this 
construction of the section are not given. 


In Queen-Empxess v. Dungar (3) it was held on the authority of 
five previous Cases, and for reasons stated in Reg.v. Kashinath 
Dinkar (4) that the section applies merely to the person who. screens 
a principal or actual offender, apparently some one other than 


“a. 
Crown, 
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‘In LTorap Alt v. Queen-Empress (5) the previous rulings were 
followed. There were two accused, one or other of whom must 
apparently have committed a murder, but neither of whom could be 
proved tu have done so They were acquitted of the charge of murder 
but convicted under section sor Indian Penal Code. It was held 
that they could not be convicted under that section. 


The next case is that of Queen-Empress v. Limbya (6) decided by 
Fardine and Ranade, J.J.,in 1895. The learned Judges distinguished 
the.case from that of Torap Ali above cited, as the accused was not 
tried for and acquitted of a charge of murder. Thcy expressed doubt 
whether the ruling in Jorap Ali (5) should be followed, pointing out 
that, in England, if a man be indicted as principal and acquitted, he 
may be indicted as accessory after the fact. After remarking on the 
case cited above, the Judges observed :— | 


** It appears to us that in the casesof Torap and Dungar and Lalli the learned 
Judges have extended Mr. Justice Lloyd’s views so as to acquit of the offences to 
which section 201 applies not only the person found by the judgment or the ver- 
dict to be the principal offender, but also the person not so found to bea principal 
offender, but even acquitted of being ‘such, or about whom the judgment goes no 
further than to say that either he or some bedy else is the principal offender, 
This appears to us not a right interpretation of the section, but to amount to 
iegislation by creating a new exception to the Indian Penal Code, which would 
enable any person who denies that he is the principal offender, or who may have 
been acquitted of the principal offence, or never charged therewith to commit acts 
to screen the offender, and then gain immunity by suggesting or pleading a sur- 
' mise, a suspicion, a possibility, or.a probability that he was after all a principal 
‘offender. ‘The question arises how far is the declaration of a Court about proba- 
bility to be a plea against conviction under section 201. Is a declaration that the 
prisoner was one out of three or ten or twenty by some one or more of whom, the 
Court being unable te say which, the principal offence was committed to avail the 
prisoner, especialiy after his ‘acquittal, so as to require the High, Court to set 
aside his conviction for the accessory offence? We incline to say “No.” In the 
present case we think we ought not to act on a surmise or aconjecture that Limbya, 
who said he was present when Antu killed the woman and that he afterwards 
—— to comeal the body, was concerned in a guilty manner in the 

ing. 
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) (889) I. L. R., 7 All, 749. (5) (1895) I. L. R. 22 Cal., 638. 
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Finally, there is the recent case of Nazru v. The Emperor (1) decided 
by the Chief Court of the Punjab. After referring to the authorities, 
the learned Judges proceed to say :— , 

« We are not prepared to propound the extreme view that mere suspicion that 
an individual is the actual murderer would prevent his conviction under section 


- go01 Indian Penal Code on proofthat he had made away with evidence of mur- 


der, and we do not think that the rulings, all of which deal with the special cir- 
cumstances of particular cases, go so far as that. We think that if there is clear 
independent proof that any person hascaused evidence to disappear in order to 
screen some“ person or persons unknown” the mere fact that he had _ been sus- 


“pected or even tried and acquitted of the crime itself would not in itself prevent 


his conviction under section 201, A person who has been acquitted of a crime is 
in the eye of the law not the principa offender who, if no one has been convicied, 
would be some person unknown, But we quite concur in the view that it is not 
safe or proper lo convict an accused under section 201 merely upon his own con- 
fession made while under a charge of murder, and exculpating himself from, and 
inculpating others in, that charge of murder.” 

The authorities are therefore not quite unanimous on the point and 
the latest rulings throw some doubt on the more restricted construc- 
tion adopted in some of the earlier cases. There seems to be a 
consensus of authority that section 201 Indian Penal Code cannot 
refer to the principal offender. That is really, I think, the extent of 
the ruling in Aashinath Dinkar’s (2) case, on which so much reliance 
has been placed in later cases. [I do not think that there is sufficient 
authority for the proposition that the section does not apply to a per- 
son who is a possible or probable offender, to one who is merely 
suspected of being the principal effender, still less to one who nas been 
acquitted of the principal offence. The reasons given in the Bombay 
and Punjab rulings last cited seem to me sufficient to support this view. 
Looking at the words of the section! am not prepared to dissent. 


from the unanimous opinion that the section does not apply to a person 


who is proved or admitted to be the principal offender.- But I think 
that the mere fact that the accused is probably or possibly the princi- 


~ pal offender does not ‘prevent his conviction under séction 201. In 
- -this view, as the appellant has been-acquitted of the principal offence, 


I think that he may be convicted under section 201 of. the Indian 
Penal Code of causing evidence of the offence to disappear. 

I think also that by setting the boat adrift with the intention of 
causing it to disappear (even though it was afterwards found) the per- 
son or persons who set it adrift may rightly be held to have caused 


"some evidence of the commission of the murder to disappear. The 


fact that after the disappearance of their two companions the appellant 
and Tha Hmweé were in possession of the boat in which they had all 
travelled together, seems to me to be evidence of the murder of, their 
companions. The sectionrefers toany evidence. [ do not think it 
refers exclusively to causing the disappearance of the corpus delictt, 
A man who should conceal a bloodstained knife with which a murder 
has been committed would be causing evidence to disappear as much 
as if he were to bury the body of the victim. 





(1) (1902) P. R., C. J., No. 6. | (a) (2871) 8 Bom, H. C, R., Cr., 126, 
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As regards the facts, it is true that the appellant did not confess that 

he had helped to set the boat adrift. He exculpated himself and in- 
culpated Tha Hmwé. The Sessions Court had perhaps even stronger 
ounds for believing that the appellant took part in the murder of 
Po U and J.u Gyi than that he set the boat adrift. It is not clear why 
the Additional Sessions Judge believed one part of the appellant’s state- 
ment and not the other. But! do not think the fact that the Additional 


’ Sessions Judge came to an illogical conclusion renders it nccessary that 


this Court should adopt the logical inference from. the acquittal of the 
appellant of the charge of murder. We are not in any way bound by 
the opinion of the Additional Sessions Judge. The question whether 
the appellant was rightly acquitted of the charge under section 302 is 
not under consideration. On the facts established, namely, that the 
appellant and Tha Hmwé were together with Po U and Lu Gyi in the 
‘boat, that afterwards they appeared with the boat without Po U and 
‘Lu Gyi, that the boat was afterwards said to have gone adrift and was 
found wrecked, and that the appellant gave what was clearly a false 
-account of the boat’s disappearance, I think that it is a reasonable 
-presumption that he took part in setting the boat adrift. The fact that 
he assisted Tha Hmweé in disposing of the cargc of the boat also 


supports this presumption. 


Fcr these reasons I concur in the opinion of Mr. Justice Irwin and 
think that the conviction of Aung Kyaw Zan under section 201 Indian 
‘Penal Code should be sustained. 

The result is that the appeal of Aung Kyaw Zan will be dismissed. 








-[The‘full judgment in the case cited above is appended for convenient reference. | 
QUEEN-EMPRESS 2. LIMBYA.* 


- Penal Code (Act XLV of 1860), section 291—Frincipal offence—Accessory 
 offence—Conviction, ; 


A conviction of the accessory offence under section 20! of the Indian Penal Code 


~ 4s not illegal merely because it is suspected, but not proved or admitted, that the 
.accused Committed or was one of several persons who committed, the principal 


offence.—Reg. v. Kashinath, (1871) 8 Bom. H. C. R., 126, considered, 

| Per Curtam—trhe assessors as well as the Sessions Judge held the 
prisoners to be guilty, and we think that there is not sufficient reason 
to disturb the convictions on the merits. But Mr. Bhat urges on be- 
half of the prisoners that they are wrongly convicted under section 201, 


they having been concerned as principals in the murder of. Daribai,- 


and he cites as authority Zorap v. Queen-Empress (i). There the two 
prisoners were, at the same trial, both acquitted of a charge of murder 
and both convicted under section 201, ‘lhe learned Judges held that 


-such convictions cannot stand, They took note of the following cir- 


cumstances: ‘The evidence for the prosecution pointed conclusively to 
one or the other of them being the actual murderer, but it was impos- 
-sible upon the evidence to say which of them caused the death.” In 
jhe case before us there is no admission nor evidence that either pri- 


soner caused the death. The prisoner Limbya had pleaded not guilty 


* Criminal Ruling 56 of 1895, Criminal Appeal No. 255 of 1805 
(t) (x895) I. .L. R. 22 Cal., 638. 
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1902. to.a charge of murder, but before any evidence was taken the Sessions 
= Judge struck out that charge and the trial related only to the offence 
Aone Kraw under section zor. The case of Torap v. Queen-Empress (1) may,: 
Pears therefore, be.distinguished: Whether that case should be followed is, 
= elie? we think, with all respect for the learned Judges who decided %, open 
to some doubt. In England, if a man be indicted as principal and ac- 
quitted, he may be indicted as accessory after the fact (1 Hale, 626), 
Turning to the law of India, the accepted interpretation of section 2o1 
‘is that set forth by Mr, Justice Lloyd in Reg. v. Kashinath (2). Sec- 
tion 201 and the two following sections commenced with precisely the 
same words, thus: “ Whoever knowing or haying reason to believe 
that an offence has been committed.” Now, as there is no law which: 
obliges a criminal to give information which could convict himself, it is: 
evident that sections 202 and 203 could not apply to the person who 
committed that offence, z.e., the offence which he knew had been com- 
mitted, and section 201 should, we think, be construed ina similar 
manner ; and looking at the only illustration which follows section 2o1, 
it would appear that the law was intended to apply exclusively to 
‘‘ another,’’ and we are therefore of opinion that the conviction of 
the accused as accessories to an offence known or believed to have 
been committed by themselves is “illegal.” The next case quoted by 
the learned Judges is Queen-Empress v. Lalli (3) where the only 
charges tried were under sections 201 and 202, but the prisoner had at 
one tine asserted, like the prisoner Limbya, that he was present at 
the murder. The report does not show that any Cases were cited. 
The learned Judges say: “In our opinion, oa the construction of. 
section 201, the person who is concerned asa principal cannot be con- 
victed of the secondary offence of concealing evidence of the crime.’” 
The next case cited is Queen-Empress v. Dungar (4) which resem- 
bles Zovap’s case in regard to the charges tried, the results and the 
finding of the Sessions Judge that one or other of the prisoners had 
- committed the murder, but he could aot.say which, Here Mr. Justice 
Brodhurst, without expressing any other.opinion on the facts, set aside 
the convictions under section 201, citing, with approval, the view of 
Mr. Justice Lloyd and referring to Queen-Empress v. Lailt (3) and 
other four cases. Three of them go no further than did that learned 
Judge. But in Queen-Empress vy. Behala (5) the learned Judges 
say: ‘We think that section 201 of the Penal Code was not 
intended to apply to such a case, that is, in which the person who is. 
the possible or probable offender makes statements exculpating him- 
self by inculpating another.” It appears to us that in the case of. 
_Torap and Uungar and Lali the learned Judges have extended Mr. 
__ Justice Lloyd’s views so as to acquit of the offences to which section 2048. 
applies not only the person found by the judgment or the verdict to. 
be the principal offender, but also the person not so found to be a prin- 
cipal offender, but even acquitted of being such, or about whom the- 
judgment goes no further than to say that either he or somebody 
. (ihe: PRR Se HS 
fz) (1895) I. L. R. 2a Cal., 638. ) (1885) I. L. R. 7 All, 
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else is the principal offender. This appears to us not a rightlinterpre- 
tation of the section, but to amount to legislation by creating a new 
exception to the Indian Penal Code, which would enable any person 
who denied that he is the principal offender, or who may have been 
acquitted of the principal offence, or never charged therewith to com- 
mit acts to screen the offender, and then gain immunity by suggest- 
ing or pleading a surmise, a suspicion, a possibility, or a probability 
* that he was after alla principal offeuder. The question arises how 
far is the declaration of a Court about probability to be a plea against 
conviction under section 201. Isa declaration that the prisoner was 
one out of three or ten or twenty by some one or more of whom, the 
- Court being unable to say which, the principal offence was committed 
to avail the prisoner, especially after his acquittal, so as to require the 
High Court to set aside his conviction for the accessory offence? We 
incline to say “No.” In the present case we think we ought not to act 
on a surmise or a conjecture that Limbya, who said he was present 
when Antu killed the woman and that he afterwards helped Antu-to 
conceal the body, was concerned in a guilty manner in the killing. 
There is nothing to show that Yeshwant had anything to do with it. © 
The Court dismisses the appeal. 


Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. 
Fustice Fox. 


MA ME GALE »v, MA SA YL 
Messrs. Cowasjee and Cowasjee—for the applicant. 
Messrs. Chan Toon and Darwood—for the respondent. 


Appeal to His Majesty in Council—Application for admission—Restovation to fils 
of an al struck off for default—Time limits, extensic cure 
te deposit Civil stare Onn. Ss. 596, 602, 5 ene ed aemeey 

' -' While the Court has power to restore to the file an application for admission o 

= penta to His Majesty in Council which.,has been ue ieee “ 

extend the time-limits specified in section 602 of the Code for the furnishing of 
security and the deposit of expenses, those limits are not to be departed from 
without cogent reasun Burjorev. Bhagana, 1. L. R 10Cal., 557, followed, 

THE Judgment of the Court was delivered by— 
| Fox, ¥.—The application for decision is an application to restore to. 
the-file of pending cases an application for admission of an appeal to 
His Majesty in Council against a decree of this Court in its appellate 
jurisdiction. 

The Court is also asked to admit the appeal oa the applicant deposit- 
ing Rs. 6,000 in Court as security for the respondent’s costs of the 
appeal. It may.be taken that the applicant desires firstly that her 

tition under section 598 of the.Code of Civil Procedure, which was 
struck off the pending file for default, may be restored ; secondly, that 
the time for furnishing the security required by section 602 (a) may be 
extended ; thirdly that, on her depositing Rs. 6,000 in Court within the 
extended time, the Court may declare the appeal admitted and other- 
wise carry out'the provisions of section 603 of the Code. 


1902. 
Aune Kra®: 
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Civil Miscella- 


’ neous Application. 


No. 438 of 
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1902s - Nothing is said in the petition in connection with the deposit of the 
ae expenses mentioned in clause (4) of section 602, nor is extension of 
Ma Mz Gatz. time for such deposit asked for. 
‘Ma < iia Counsel, however, at the hearing asked that time might be allowed 
— _ for this deposit also. 

Undoubtedly the Court has power to restore to the file an applica- 
tion under section 598 of the Code which has been struck off for 
default. In Burjore v. &aagana (1) their Lordships of the Privy Coun- 
cil held that the time-limits specified in section 602 of the Code were 
directory only, but they also held that those limits were not to be 
departed from without cogent reason. 

The question upon this application appears to be whether the appli- 
cant has shown cogent reason for not having given the security and 
made the deposit required by section 602 within the time specified in 
the section, and for granting an extension of time upon an appli- 
cation filed more than four months after that time. The history of 
the case is as follows: — 

The decree sought to be appealed against is a decree of this Court, 
dated the 8th August 1gor, reversing the decree of the District Court 
of Amherst. 

The application by the would-be appellant under section 598 of the 
Code was filed on the 30th September rgor. 

A certificate was granted on the 2nd October. 

No further steps appear to have been taken by or on behalf of the 

petitioner towards prosecuting the appeal until the 16th December 
1901. From an affidavit by Mr. Robert Sidney Giles, one of the peti- 
tioner’s then Advocates, filed in Civil Miscellaneous Application No. 49 
of 1902, it appears that on that day he made enquiry of the Assistant 
Registrar of this Court whether immoveable property would be accept- 
ed as security for costs of the appeal, and he was informed that the 
Assistant Registrar could accept nothing but cas hor Government pro- 
-missory notes..--—.-;, -— -- “Heed = fe od 

On the 3rd January -1go02 a petition was presented on behalf of the 
petitioner praying that she might be allowed to give immoveabie pro- 
perty as security for costs, and that it might be referred to the Dis- 
trict Court of Amherst to report upon such security. 

No specific security, however, was tendered or mentioned in the 
petition or affidavit. . 

Notice of the application was given to the opposite party in order 
to give the opponent an opportunity of being heard before any order 
was made. 

Upon the hearing on the 13th February 1902 it was found that no 
tules had been made by this Court regulating the form in which secu- 
rity under section 602 of the Code should be given. 

The Bench which decided the application considered that, in the 
absence of such rules, the practice of the Calcutta and Bombay High 
Courts, which permitted of security in the shape of a mortgage of im- 
‘moveable property, a, be followed, and expressed an opinion as to 

the proper course to be followed if security in such form were ten- 


(x) (1884) I. L. R, 10 Cal, 557. 
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dered by the applicant, and on other matters connected with such 
form of security. It was apparently not noticed at the time that the 
time specified in section 602 of the Code had expired before the date 
of the order. , 


On the 17th February the applicant for the first time tendered a . 


specific form of security; this was a mortgage of three undivided 
- fifth shares in certain land and buildings in Movlmein. The applicant 
on the same date applied for an extension of time for furnishing 


the security. It was referred to the District Court to report upon the: 


‘value of the property, and it was ordered that, upon the receipt of the 

report, the case should be set down for hearing of the application for 

extension of time as well as upon any questions arising as to whether 

‘the aprticular form of security offered should be accepted. The case 

- was heard on the 27th March 1902, and the Bench decided that the 
security offered should not be accepted. . 4 


It considered that the case should be set down for hearing as to 
~whether the appeal should be declared admitted or not. 

_ On the 19th May 1yo2 the Bench before which the case came ¢on- 
-sidered that the application for leave to appeal should be struck off 
the file of pending cases for default. . 

On the 17th June 1902 the present application for restoration of the 
«case was presented. Section 602 of the Code requires a would-be 
appellant to do two definite acts within a specified time. Both acts 
.are capable of being complied with in a very simple manner, 

The deposit of the amount.required for printing and other expenses 
must naturally be made in cash. 

This deposit the petitioner never made within the time allowed. 

No explanation or excuse for her not having done so is offered in 
-any of her petitions. 

It-was stated at the Bar, however, that she had lodged the amount 
“for these expenses with her then advocates on the 15th January 1902. 

If this is so, the failure to. make the deposit may have been due to 
neglect or oversight on the part of her advocates. In the case of 
Ashore Nath Chatterji v. Damodar Dass Burman (1), the Calcutta 
High Court, in a somewhat similar case of oversight on the part of 
.attornies and vakils, appears to have held that such oversight was nota 
-sufficient ground for extending the time for making the deposit, and 
‘their Lordships of the Privy Council refused an application for special 
Jeave to appeal. The requirement of giving security for costs of the 
xespondent was also capable of being fulfilled in one of two very 
_ simple methods, namely, either by depositing cash for the amount 
xequired or by depositing Government securities for the amount. 

When four months of the six months allowed for completion of the 
‘security had already expired, some step was for the first time taken by 
the petitioner towards furnishing the security. 

* Even then no definite security over immoveable property was 
tendered, In the affidavit filed with the petition presented on the 
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3rd January 1902, the petitioner’s husband stated that he and his wife 
had not sufficient cash available to deposit in Court the amount 
required as security for costs and for expenses of printing, but that 
certain of their relations were “ willing to go surety for the said amount 
and to give landed property in, or in the neighbourhood of, Moulmein 
as security.” 


The petitioner and her advisers had no right to count upon the 


Court departing from.the practice which had theretofore prevailed, but 
even if they did so it was all the more incumbent upon them to tender 
some definite form of the description of security they wished to be, 
accepted without delay in view of the facts that the time allowed for 
furnishing security was then drawing toa close, and that tender of a 
security over immoveable property would necessarily entail enquiry 
as to the value of the property and consideration of the propriety of 
accepting the particular form of security. 

It was within the petitioner and her husband’s power to borrow: 
money, and although they may have had to pay high interest as the 
husband says in his alfidavit of the 21st December, still when a plain 
provision of the Code had to be complied with the inconvenience and. 
loss were to be faced, and the proper and reasonable course which 
should have been adopted was to borrow the money and pay it into 


‘Court, and afterwards to move the Court to accept other security in 


substitution of the cash deposited, or to ask that the cash might be in- 
vested in Government securities. 
Instead of taking such a course the petitioner waited till nearly the- 


end of the time allowed by the Code, and even then only put a hypo- 


thetical case before the Court before the time had actually expired. 
Under all the circumstances of the case we do not think that there 
are any cogent grounds-for departing from therule as to time contained 
in section 602 of the Code or for granting the present application. 
It is dismissed with costs, Rs. 34 being allowed as advocate’s fee. 
Before Mr. Fustice Thirkell White, Chief Judge, and Mr. 
Fustice Fox. 
DON BE gv. CROWN. 
Possession of stolen property—Presumptive evidence—Evidenca Act, s. 114, 


A bullock was stolen from a pen underneath a house during thenight. On 
the following day the accused offered to find it if he were given Rs,8, Om 
receipt of the money the accused told the complainant where the bullock was to be 
found. The bullock was just tied up in the place indicated by the accused. 


Held,—that in the circumstances described che accused was rightly presumed to 


have been in possession of the bullock. 


Fox, %.—The accused has been convicted of theft ina building after 1 


five previous convictions of offences punishable under Chapter XVII 


of the Indian Penal Code, and has been sentenced to transportation. — 


for ten years. aes: Se? a ? 
There was evidence, which the Additional Sessions Judge believed, 
to the effect that on the 3rd February 1902 a bullock was stolen from 


ab 
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a pen underneath the complainant's house where it had been tied up 1902. 
on the previous evening. : ‘Dox Bz 
Search was made for it from morning till night in the day time - 
following, but without finding it. Some tracks of an animal and of. Crow. 
one man were seen, but did not lead to the discovery of either the — 
animal or the man. . : 
About dusk the complainant met the accused in a field near the 
village in which-they both lived. The accused is the complainant's 
brother-in-law. The accused, after enquiring whether the bullock had 
been found, said that if the complainant would give him Rs. 8 he 
would find the bullock. The complainant borrowed Rs. 8 and went 
off with two others to a place appointed by the accused as the place 
where the money was to be paid. The complainant's companions 
concealed themselves, and the complainant went forward and gave the 
accused the money. The accused then told the complainant that the 
bullock was in a named jungle near a certain description of tree, and 
‘then went off in another direction. The complainant and his com- 
panions went to the jungle indicated, and found the bullock tied up 
amongst some bushes’in the jungle near a tree of the description 
mentioned by the accused. | 
The Additional Sessions Judge believed the story of the complainant 
and of his corroborating witnesses, although there were many discre-, 
pancies in their versions of different details. It must have been either § 
true in the main or wholly concocted, in order to get rid of an incon-! 
venient relation of the complainant. 
There does not appear to be sufficient reason for holding that it was 
a concocted story. : , " 
_ The question remains whether the circumstances spoken to were 
sufficient to justify the conviction of the accused of having stolen the 
bullock. No one saw him steal it, and it was not seen in his 
_ possession. 
In arriving at the conclusion that the accused was the actual thief, 
a presumption beyond that contemplated by illustration (a) to section 
114 of the Evidence Act must be made, and in fact it must, from the 
circumstances spoken to, be presumed that the accused was in posses- 
sion of the bullock when it was tied up in the jungle, from which 
possession it might undoubtedly be presumed that he was the person 
who stole the animal. 
Is the first presumption legitimate? Under the particular circum- 
stances spoken to, I think itis. In the first place, the illustrations to 
section 114 of the Evidence Act are not exhaustive. Next, if anyone 
other than the accused had stolen the animal, it is not likely that he 
would have left it tied up for any length of time in the place where it 
was found. Again, the accused offered no explanation of how he came 
to know where and under what circumstances it would be found. 
Again he parted with his information only on payment of money under 
secrecy as he thought. Such conduct was not the conduct of an 
honest man. | 
Taking all the circumstances spoken to as a whole, it appears to me 
legitimate to infer that the accused put and tied up the bullock in the 
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1902. place where it was found, and that it was and had been in his posses- 
‘Dow Bz sion. The ordinary presumption contemplated by illustration (2) to 
ps section 114 of the Evidence Act follows. 1 consider the conviction 
* Crows. was justified and would dismiss the appeal. 
—. Thirkell White, C.'¥.—I concur, _ 
Criminal Rdvision Before Mr. Fustice lrwin. 
Ae ee CROWN v. MAUNG PO xp rwo orueR: 
1903. ; | © OTHERS. 
acs Sag Theft—Taking of property to which the taker has title—Indian Penal Code, s. 379. 
15¢ 
= A had in her possession 40 baskets of paddy out of which B was entitled, under 


a decree of a Civil Court, to 35 baskets. The decree awarded her this specific 
paddy as being the produce ofa specified farm. 2B took the 35 baskets of paddy 
out of A’s possession without A’s consent. 

Heid,—that the act of B, though irregular and improper, did not amount to theft. 

Queen Empress v. Ach Muhammad Yusuf, 1. L. R.18 All,, 88 ; Queen-Empresr 
v. Sri Churn Chungo, I. L,.R.22 Cal,, 1017; Queen-Empress'v. Nagappa, 1.1, R, 
15 Bom,, 344; Queen-Empress v. Nga Shwe Meik, 1 U. B.R. lara 330 5. 
distinguished. 

MA SHWE SIN had in her possession 40 baskets of paddy out of 
which Ma Min The was entitled, undera decree of a Civil Court, to 35 
baskets. The decree awarded her this specific paddy as being the 
produce of a specifedfarm. Ma Min Thetook the 35 baskets of paddy 
out of Ma Shwe Sin’s possession without her consent. She was. 
prosecuted for theft, andthe Magistrate, after considering the cases of 
Queen-Empress v. Agha Muhammad Yusuf (1) and Queen-Empress 
vy. Sri Churn Chungo (2), discharged her on the ground that the paddy 
taken was the paddy specifically awarded to Ma Min The by the decree, 
and therefore the taking could not cause wrongful gain or wrongful 
loss. 

I do not quite understand the grounds of the District Magistrate’s. 

opinion to the.contrary, Itis true thatthe decree was subsequently 
» set aside, but the District Magistrate coes not base his opinion on that 
fact (which is clearly irrelevant) for he says that even if the decree: 
had been correct it may be reasonably argued that the taking of the 
property was actually carried out with the intention of causing wrong- 
ul loss. I do not follow this reasoning, for I do not see how any 
wrongful loss could be caused by taking sae to which Ma Min The 
was lawfully entitled and Ma Shwe Sin was not. The District 
Magistrate says that the two rulings quoted are briefly to the effect. 
that a taking the law into one’s own hands in the enforcement of a 
decree constitutes a theft. This, 1 think, is a misdescription of the 
rulings. They do not go so far as the District Magistrate states, and 
they proceed on grounds which have no special reference to taking the 
law into one’s own hands, I have examined also the cases of Queen- 
Empress v. Nagappa (3) and Queen-Empress v. Nga Shwe Metk (4). 
The-basis of all four is that the particular property taken was property 
to which the taker had no sort of title. ; ake 


1) (896) LL. R.18 AN, 88. sf (3) (1801) I. L. Rvs Bom., 34. 
eect I. L. R. 22 Cal, 1017. | G)1 U, B. Raines aap oeiy aa 
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I think, therefore, that the distinction drawn by the Additional 1902. 
Township Magistrate is correct, and that Ma Min The’s act, though 








irregular and improper, did not amount to theft. on 
Maune Po, 
Before Mr. Fustice Irwin. Civil Second Appeal 

MA KA», MA WIN BYU, No, 240 
* Toor. 

Mr. Hamlyn—for appellant (defendant). August 
Messrs. Wilkins and Israel Kkan—for respondent (plaintiff), | 19th, 
Second Appeal—Small Cause suit—Suit for money received by defendant for _ 





plaintiff's use. 
Plaintiff, alleging that she and the defendant jointly let certain land and shared 
the rent equally, that defendant received the whole of the rent and refused to pay 
ary her share, sued to recover her share, Pilaintiff’s title to the land was 
enie 
Held,—that the suit was of a nature cognizable by a Court of Small Causes and 
a second appeal was barred by section 586 Civil Procedure Ccde. 
Sit Le v. Shwe Thwin, 7 Bur. L. R.98,and Soundaram Ayyar v, Sennia Naickan, 
I. L. R. 23 Mad., 547, distinguished ; Ranzo Roy v. Holloway, 1.L. R. 26 Cal., 
843; Narayan Bhaskar Khot v. Balaji Bapuji Khot,1, L.R.27 Bom 248 ; Damodar 
Gopal Dikshit vy. Chintaman Balkrishna Karve, 1. L. R. 17 Bom., 42, followed. 
RESPONDENT-PLAINTIFF alleged that she and appellant jointly let 
certain paddy land and shared the rent equally, and that defendant- 
appellant received the whole of the rent for the year 1262 and refused 
to pay respondent her share. Respondent sued to recover her 
share, Rs. 116-1-74. Plaintiff's title was denied. A preliminary 
objection is taken that the suit is of a nature cognizable by a Court of 
Small Causes, anda second appeal is barred by section 586 Civil 
Procedure Code. 


Respondent cited first the judgment of Mr. Justice Birks in Maung 
St? Le v. Maung Shwe Thin (1), in which it was held that a suit for 
rent was of a nature cognizable by a Court of Small Causes, following 
the Madras High Court in Soundaram Ayyar v. Sennta Naickan (2), 
but that decision depended on the fact that a notification under Article 
8 of the Second Schedule to the Provincial Small Cause Courts Act 
has been issued in Madras. There is no such notification in force in 
Burma so far as I am aware, and suits for rent are expressly excluded 
from the jurisdiction of a Court of Small Causes by Article 8. 


But it seems to me that this is not a suit for rent. A suit for rent 
is essentially a suit by a landlord against a tenant. Here the tenant 
isnot a party. The present suit seems to be exactly described in 
Article 62 of the Second Schedule to the Limitation Act, namely, “ For 
money payable by the defendant to the plaintiff for money received by 
the defendant for the plaintiff's use.” On this view the second case 
cited by respondent, namely, Rango Roy v. Holloway (3), though 
not exactly similar, bears a close analogy to the present case It was 
a suit under the Bengal Tenancy Act to recover rent taken in excess 


(1) Bur L.R,o8 1 (2 (1900) _1.L, R. 23 Mad. 547, 
* (4899) I. L, R- 26 Cal 842, 
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7902, by the landlord. The question directly in issue does not concern 
Ma Ka Burma at all, but the Judges incidentally held that there was no doubt 
a that a sult of this nature was ordinarily cognizable by a Court of Small 


Ma Win Byv. Causes. The next case, Narayan Bhaskar Khot vy. Balaji Bapuji 
_ ——m ss AK hot (1) is almost undistinguishable from the present case. Plain- 
tiffs sued the manager of immoveable property for their share of the 
profits. Defendant denied plaintifi’s ciaim in respect of some of the 
properties. Questions of title arose. The learned Judges, following 
Damodar Gopal Dikshit v. Chintaman Balkrishna Karve (2), held. 
that it was a Small Cause suit and no second appeal lay, In that case 
the plaintiffs, while suing for a specific sum, prayed in the alternative 
for any sum that might be found due on taking an account. It was 
held that this alternative prayer did not bring the case within Article 
31 of the Second Schedule to Act IX of 1887. It was also noted that 
the profits were not alleged to have been wrongfully received. In the 
latter point the present suit is on all fours with the Bombay one, and 
there is here no question of an account. Therefore 4 fortzor?, Article 
31 does not apply here. : 
'_ Articles 4 and 29 have also been suggested by the learned Advocate 
for the appellant, and he contends that plaintiff cannot succeed at all 
without proving her title to the land. No authority is cited to sup- 
port this argument, and.I cannot agree that Article 4 can apply in the 
face of the Bombay ruling above quoted, with which] concur. Article 
29 is out of the question. i 
I find that the suit is of a nature cognizable by a Court of Small 
Causes, and that a second appeal is therefore barred by section 586 
Civil Procedure Code. seg | 
The appeal is dismissed with costs. 
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Abuse of powers by village headman—Act constituting an offence under the Indian 
Penal Code or other law also punishable depavimentally—Sanction of Deputy 
Commissioner to prosecute—Lower Burma Village Act, s. 19. oe 
Section 19 of the Lower Burma Village Act refersto a complaint of an act 

which constitutes an offence under the Indian Penal Code or any other law if such 

re is also punishable departmentally under section 8 of the Lower Burma. Village 
ct. : 

! Oueen-Empress v, Cheik To, P. J. L. B., 397, followed. 

The following reference was made to the Full Bench by Mr. Justice 
Irwin under section r: of the Lower Burma Courts Act, 1900 :— 
This application was argued before me as if the facts were the — 
same as in Criminal Revision No. 344 of 1902, in which the-same 
person was applicant and the conviction was reversed. The facts 

are by no means the same. In the present caset he learned Additional — 

Sessions Judge found that ‘Complainant was handcuffed by order of 


(1) (1897) I. L, R. at Bom, 248, | (2) (1893) I. L, R. 17 Bom, 42. 
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the headman-appellant and assaulted by Po Sein, and there is a 
natural presumption that as the assault by beating of Po Kan was done 
in the presence of the headman without his attempting to interfere 
wie. 4 appellant sanctioned by his presence and non-interference 
the assault.” | 
He further held expressly that the headman was not acting in good 
* faith. I do not consider it to be the es of this Court in revision to 
re-open any questions of fact especially after they have been considered 
by the Court of Session on appeal, and on the facts found by the 
ae of Session the appellant was not protected by section 77 Penal 
é. 

But section 19 of the Lower Burma Village Act remains to be 
considered. In Revision No. 344 Mr. Justice Birks held that the 
meaning of this section is that 7X Mtayistiate has no power to entertain 
a complaint of any abuse of a headman’s powers under section 8 
without the sanction of the Deputy Commissioner.” 

The learned Judge seemed to think that there was no difficulty at 
all about the construction of section x9, for his ruling consists of the 
“tig, © sentence I have quoted and nothing more. He no doubt. had 
in his mind Mr. Hosking’s judgment in Queen-Empress v. Nga 
Chetk To, (1) which was as follows :— | 

‘Section 1g does net refer to a prosecution under section 8, but to a 
prosecution for an offence punishable under any other Act. Section 8 
empowers a-Deputy Commissioner to punishavillage headman . . .« 
aS departmentally and not magisterially. Section 19 protects a 
village headman . . from aprosecution under any Act foran offence 
for which he might be departmentally punished by the Deputy Com- 
imissioner under section 8, unless the prosecution has been sanctioned 
by the Deputy Commissioner.” _ . 

This construction requires that section 19 should be paraphrased as 
-- follows: ‘‘Nocomplaint againstaheadman ... . ..-foran offence 
.. under the Penal Code, if such offence constitutes also an act punish- 
able departmentally under section 8 of this Act, shall be entertained, 
&c.”” Mr. Hosking was probably driven to this construction by the 
fact that no act of a headman or rural policeman as such is punishable 
under the Lower Burma Village Act by a Criminal Court, and therefore, 
if Mr. Hosking’s construction is not correct, section Ig is inoperative 
and is mere ‘surplusage. This undoubtedly makes the ruling very 
plausible ; but it takes very great liberties with the text, and I doubt 
whether any such meaning-can properly be assigned to the words 
‘any act or omission punishable under this Act.” 

Section 18 of Act II of 1880 made certain acis and omissions 
of a. headman as such punishable by a Criminal Court [section 
29 (2), Code of Criminal Procedure], and the iast clause of the 
section contained a provision for sanction to prosecutions. When 
' that Act was superseded by Act III of 1889, the jurisdiction to punish 
headmen was transferred from the Criminal Courts to the Deputy 
Commissioner as an executive officer, but the clause about sanction 
has been produced word for word in section 19. The clause as it 
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stood in Act II of 1880 obviously had no reference to offences under _ 
any other Act, and I think the obvious inference is that it was re- 
enacted through inadvertence, the fact that there were no offences to 
which it could refer not being noticed. Legislatures are not infallible, 
and difficulties in reconciling different clauses of the same Act come 
to notice frequently. I cannot think that the legislature could have 
intended to transfer the action of the clause from offences under the - 
District Cesses and Rural Police Act to offences under the Penal 
Code without altering the language of the clause, which is very plain. 
I therefore, under section 11 of the Lower Burma Courts Act, refer 

for the decision of a Full Bench the question— 
Does section 19 of Act III of 1889 refer to a prosecution for an 
offence punishable under any Act other than Act III of 1889? 

The opinion of the Bench was as follows :— 
Thirkell White, C. #.—The question referred in this case is whether 
section 19 of the Lower Burma Village Act, 1589, refers to a prosecu- 
tion for an offence punishable under any Act othér than the Act 
above mentioned. The section is as follows :— : 
‘‘No complaint against a headman or rural policeman of any act 
or omission punishable under this Act shall be entertained by any 
Court unless the prosecution is instituted by order of, or under 

authority from, the Deputy Commissioner.” 

, - |he only acts or omissions punishable under the Lower Burma 
qVillage Act, where a headman or rural policeman is the offender, are 
eglect to perform a duty imposed, and abuse of any power conferred, 
y or under the said Act. -In such cases a headman or rural police- 
man is punishable by order of the Deputy Commissioner. Inno case - 
is any act or omission of a headman or rural policeman made punish- 
able under the Village Act on conviction by a Criminal Court. But 
it is conceivable that an act or-cmission may not only be punishable~ 


_.by” executive order of the Deputy Commissioner, but may also 
. constitute an offence under the Penal Code or some. other enactment 
“cognizable by thé Criminal Courts.” The question is whether, in such 


cases, the Criminal Courts are competent to take cognizance of a 
complaint unless, to put it briefly, with the sanction of the Deputy 
Commissioner. ; 

_ The late learned Judicial Commissioner (Mr. Hosking) .considered 
the point in the Qveen-Empress v. Chetk To (1) and held that section 
19 does not refer toa proszcution under section 8 but to a prosecution 
for an offence punishable under any other Act. ‘it seems to me that 
this is the plain meaning of the section, and that we are precluded from 
construing it in ary other way. To hold otherwise would be to hold- 


- that the section has no méeating at all. I do not think that any 


recognized rules of construction enable us to interpret a provision in a 
Statute in a way which would deprive it of all use and effect, when ~ 
these“is a possible and net unnatural.interpretation which gives effect 
to what may have been the intention of the Legislature. In Maxwell 
on the Interpretation of Statutes (2) there is the following 


passage :— . 


‘IP.J.L.B.397- |- (2) Third Edition, p. 7. 
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“In short, when the words admit of butone meaning, a Court is not at liberty to 
late on the intention of the Legislature and to cons'rue them_on its own 
notions of what ought to be enacted. Nothing could be more dangerous than to 
make such considerations the ground of construing an enactment that is unam- 
biguous in itself. To depart from the meaning on account of such views, isin truth 
mot to construe the Act but to alter it. But the business of the interpreier is not 
tO improve the Statute ; it is to expound it. ‘The question for him is not what the 
Legislature meant, but what its language means; what it has said it meant, To 
* give a construction contrary to or different from what which the words import or 
‘Can possibly import, ig nut to interpret law but to make it and Judges are to re- 
member that their office is jus dicere not jus dare.” : 
A fortiori, it seems to me that a construction which would make 
the words of a section inapplicable to any case that could arise can- 
- not be adopted whcn another construction gives the section an intel- 


ligible meaning. 


Even if it were permissible to speculate on the possible intention} 


of the Legislature, 1 see no difficulty in believjng that it was the in- 
tention to protect village headman from prosecutions instituted by 
private persons in respect of acts done in the execution of their offi- 
cial duties, although it might be alleged that offences punishable 
under the Penal Code or some other law had been thereby committed. 
As was pointed out in argument, analogous protection is afforded to 
judges and other public servants by section 197 of the Code of Crimi- 
nal Procedure. Nor is it clear that the corresponding section 18 of 
the Burma District Cesses and Kural Police Act, 1880, had not the 
Meaning assigned to section 19 of the Village Act in the judgment in 
the case of Chetk To (1). It may be remarked. incidentally,..though. 
as a matter with which this reference is not directly concerned, that 
the section does not protect headmen and rural policemen from all 
prosecutions, without sanction, in respect of acts done in execution of 
their duty. [t merely forbids the Courts in such cases and ‘in such 
conditions to entertain a complaint. This consideration may perhaps 
tend to lessen a difficulty which has been felt,in applying this section 
. ‘in the case of very heinous offences, _ 
Concurring with the ruling in the case of Chetk To (1) above cited, J 

would answer the question referred to us in the affirmative. 

Bigge, .—I\ am of the same opinion, | 

/rwin, f —I| cannot say that my doubts about the proper construc- 
tion of section 19 are altogether removed by the arguments addressed 
tous or ty the judgment of the learned Chief Judge, but they are 
greatly lessened, and I am not prepared to dissent from the construc- 
tion which has been adopted by three Judges of this Court as well as 
by a late Judicial Commissioner. 

The final order was passed by—. 

dr win, F$.—\t has now been ruled by the Full Bench that section 19 
of the Lower Burma Village’ Act refers to a complaint of an act which 
constitutes an offence under the Penal Code if such act is also puni-h- 
able departmentally under section 8 of the Lower Burma Village Act. 
The present case, I think, was clearly an abuse of the power conferred 
‘on headmen by the Act, and it was instituted by complaint. It was 


, - (1) P. J. L. B., 397. 
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1902. _4 not sanctioned by the Deputy Commissioner, and_ther¢fore the Magis- 
3 4 trate had.no jurisdiction to take cognizance of the complaint. 

Sawz ¥1 “ In Chapter XV “of irregular proceedings” there is no special pro- 
= vision made for a case like the present. It might be argued that the 

) Crown: defect is cured by section 529 (e), but that is very doubtful. Section 
537 is the only section that deals specially with sanctions, and cases 
: of offences against public justice alone are not yitiated merely by-. 

want of sanction. ta 

I therefore set aside the conviction and sentence passed on Shwe: 

Yi; but following the precedent set by the Punjab Chief Court in 

Shamal Khan v. Queen-Empress (1) 1 cannot acquit him; as the trial 

was illegal for want of jurisdiction. I direct that the fine, if paid, be 





refunded. 


a 





Sriethes ppeal Before My. Justice Thirkell White, Chief Fudge, Mr. Fustice Bigge, 


— ‘ ; -and Mr. Fustice Irwin. 
August 23rd, SAN BAW anp NINE oTHERS v. CROWN. 
Steele The Government Advocate —for Mr, Villa—for the respon- 





the Crown. dents. 

Previous acquittal—Subsequent trial on same facts—Collecting men to wage war 
against the King—Preparation to commit dacoity—Couyvt of competent juris- 
diction—Jndian Penal Code, sections 399, 122—Criminal Preecdure Code,. 
Section 4o37—Confession, record of, in form of question and answer—Evidence 
Act, 53. So, 25. ; 

An acquittal for preparation to commit dacoity ts no bar to a subsequent trial 
on the same facts for collecting men to wage war against the King, when authority”. 
for the prosecution under Chapter VI, Indian Penal Code, had not been accorded *’ 
at the time of the first trial. ae 

- The fact that questions are put to ‘an accused person making a confession does 
not render that confession inadmissible on the ground that it was nvt duly taken, 

_. THE following reference was made to the Full Bench by Mr. Justice 

Irwin, under section 11 of the Lower Burma Courts Act, 1900 :— 3 

' The appellants have been convicted of collecting-men and arms with. © 
the intention of waging war against the King, an offence punishable 

under section 122 of the Penal Code: The first ground of appeal is a. 

previous acquittal, which is said to bar the present trial under section. 

403 Code of Criminal Procedure. The appellants were tried by the 

District Magistrate of Tharrawaddy on the same facts in Trial No. 1 

of 1902, and convicted of preparation to commit dacoity under section. 

399 of the Penal Code. On appeal to this Court they were (all except. 

three) acquitted and discharged on the ground that on the face of the 

judgment there was nothing to support a conviction of any of the 
appellants under section 399. ‘The three who did not appeal were 
acquitted and discharged in revision for the same reason. The learned 

Chief Judge who heard the appeal obviously had in his mind, when pass-- 

ing,judgment, the probability —I might say certainty—that a fresh pro-. 

secution on the same facts would be instituted with the sanction of the 

Local Government, He said: “It is only necessary to consider the 








(1) Punjab Record, 1890; 33. 
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nature of the order setting aside these convictions that should be passed, 


A retrial cannot be ordered because there isnot before this Court any ~ 


sanction for a chargé ynder Chapter VI of the Indian Penal Code, and 
such an order is, moreover, not asked for by either Mr..Broadbent or 
the Government Advocate. Mr. Broadbent for the appellant does not 
ask for an order declaring the proceeding altogether void, and merely 
now desires that his clients shall be acquitted and discharged in respect 
of the offence of which they have been convicted, namely, under section 
399 Indian Penal Code. This appears to me to bea suitable order.” 
The convictions and sentences were then set aside and the appellants 
- “acquitted and discharged so far as this-trial is concerned.” 

I think it is hardly necessary to consider whether the words “ so far 


as this trial is concerned” can operate to allow a new trial which | 


would otherwise be barred. The appellants were tried for prepara- 
tion to commit'dacoity by a competent Court, and acquitted of that 
offence on appeal, and, in my opinion, the words I have quoted cannot 
in si way modify the legal effect of the acquittal, whatever that effect 
ma 
Is offence under section 122 is not punishable with death, and can 
therefore be tried by a District Magistrate in this Province under 
section 30 Code of Criminal Procedure. Clause (4) of section 403 
Code of Criminal Procedure does not apply. The decision of the point 
now in issue depends on the construction of clauses (7) and (2) of that 
section. j 

_In the former trial the only charge framed was under section 399. 
Could a charge under section 122 have been framed and, tried in the 
ssame trial under section 236 Code of Criminal Procedure, or could the 
appellants, under section 237 Code of Criminal Procedure, have been 
convicted of collecting men to wage war, ata trial on the charge of 
preparation to commit dacoity? No question of sanction can arise on 
this point: It must be decided as it would have to be decided at the 
Original trial if sanction had been given and the prosecution duly insti- 
- tuted. It seems to me that if at the commencement of the trial there 
had been any doubt whether the intention of the accused was to wage 
war or merely to commit dacoity, section 236 would apply, and the 
appellants could have been tried at one and the same trial on charges 
under sections 399 and 122 0f the Penal Code. But inthe present case 
the Magistrate s.ems to have had no justification for framing a charge 
under section 399. There was no doubt at all that the facts alleged 
would constitute an offence under stcticn 122, and the finding of a 
different intent was entirely based on surmises or theory and contrary 
totheevidence. Under these circumstances, [have some doubt whether 
it can be said that it was doubtful which of the two offences the facts 
which could be proved would constitute. | 

Clause (2) of section 403 provides for new trial in a case where 

more offences than one are committed in the same transaction, but the 
accused is not tried for all those offences at the first trial. All the 
illustrations to section 235 (7) exhibit the separate offences as con- 
sisting of separate acis. In the present case there are nosuch separate 
acts. It is the very same acts which the District Magistrate held to 
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constitute preparation to commit dacoity that the Court of Session. - 
has held to constitute the offence of collecting men and arms to wage 
war. If separate charges of the two offences were triable at one trial, 
they at any rate would not be so under section 235 (7), and théere— 
fore a new trial cannot he held under section 403 (2). 


In the case of Shamal Khan v. Qucen-Empress (1) the appellant 
who had been convicted of waging war against the- Queen, had his. 
conviction and sentence set aside because the prosecution was not in- 
stituted by complaint, but he was not acquitted, as the Court had no 
authority to try him without acompiamt, This precedent is not of much 
assistance in the present case. 


_ 


The point which has been raised is one of great importance; and 
seems to me a difficult one to decide. The Government Advocate did 
not appear. I donot know why he was not instructed. I think he 
ought tobe heard, I therefore refer to a Full Bench under section 114. 
of the Lower Burma Courts Act the question—Is the acquittal of the! 


‘appellants for preparation to commit dacoity a bar to the subsequent. 
‘trial on the same facts for collecting men and arms to wage war against 
‘the King, under section 403 (1) of the Code of Criminal Procedure? 


If this question is answered in the negative there is another point to 
be decided, on which 1 have some doubt. Among the evidence on 
which the appellants have been convicted is a confession of San Baw 
_ (appellant No.1) recorded by the District Magistrate in the police: 
station on 29th December 1901. This document is exactly of the kind 
commented on by the Calcutta High Court in Gya Singh v. Mohamed 
Suliman (2); it was an examination by question and answer, and took 
rather the shape of cross-examination, It was undoubtedly an impro- 
per examination, Under section 1€4 Code of Criminal. Procedure the 


- Magistrate is “entitled to record any voluntary statement made by 


the accused person,. but. he is not. entitled to: €xamine him in respect of 
the'lacts of the case.” The confession is properly certified, and there: 
‘appear to be-no circumstances which would make it inadmissible under: 
section 24 Evidence Act, but it is not very clear whether it can be 
said to have been taken “in accordance with law,” and if not so taken 
it would not prove itself by mere production under section 80 Evidence 
Act. -The Magistrate was not called as a witness. | therelure refer 
the same Bench this second question— 
[|Was the confession of Nga San Baw properly admitted in evidence: 
. under section 80 of the Evidence Act ? 
The opinion of the Bench was as follows :— 
Thirhen White, C. ¥—The circumstances of this case are fully 
set out in the order of reference. The appellants have been agquitted 
on appeal after having been convicted under section 399 Indian Penal 
Code of preparing to ccmmit dacoity. They have now been charged 
and convicied of preparing to wage war against the King—an offence 
punishable under section 122° Indian Penal Code. When tney were 
tried under section 3.9 Indian Penal Code, no sanetion to their prose- 
cution under section 122 Indian Penal Code had been granted. This. 


(1) Punjab Records, 1890, 33, |. (2) '5 G, W.N,, 664. 
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' sanction was subsequently accorded before the commencement of the 
second trial. The first question which has been referred to us ts 
whether, under section 403 Code of Criminal Procedure, the acquittal 
at the first, trial is a bar to the trial out of which this appeal arises. 

Section 403 Code of Criminal Procedure, sub-section (7), provides 
that a person who has once been tried by a Court of competent juris- 
. diction for an offence and convicted or acquitted of such offence 
shall not be lable to be tried again. for the same offence nor on 
the same fact$ for any other offence for which a different charge 
from the one made against him might have been made under. section 
236, or for which he might have been convicted under section 
237. Sub-section (4) of the same section provides that a person 
acquitted or convicted of any offence constituted by any acts may, 
notwithstanding such acquittal or conviction, be subsequently charged 
with, and tried for, any other offence. constituted by the same 
acts which he may have committed, if the Court by which he was 
first tried was not competent to try the offence with which he was 
subsequently charged. Sub-section (4) does not introduce any new 
rule not implicitly contained in sub-section (7). 

Section 196 of the Code of Criminal Precedure directs in effect that, 
except with the sanction of Government (to use a convenient abbre- 
viation), no Court shail take cognizance of any offence punishable 
under Chapter VI of the Indian Penal Code (subject to an exception 
which does’not concern this case). Section 122 is one of the sections 
in respect of which sanction is required under section 196:o0f the Code 
of Criminal Procedure. Section 196 occursin Chapter XV of the Code 
which relates to the jurisdiction of the Criminal Courts in inquiries 
and trials. It seems to me that want of sanction in acase where sanc- 
tion is requisite goes to the root of the-jurisdiction of the Court, and 
that it affects the competency of the Court. In the circumstances 
stated, the District Magistrate could not have framed a charge. against 
the accused under Section 122 Indian Penal Code, If:he had done so, 
whether: he had acquitted or-convicted the accused, his proceedings 
would have been void under section 530, Clause (p), of the Code of 
Criminal Procedure. -In my opinion it is impossible to hold that the 
District Magistrate was competent to try the offence, when owing to 
the want of sanction he had no power to take cognizance of it. If 
that is so, it must be held in the words of sub-section (4) of section 
403 Code of Criminal Procedure, that the Court by which the accused 
were first tried was not competent to try the offence with which they 
were subsequently charged. It would have been competent to do so 
if the conditions necessary to give it jurisdiction had been present. 
As one of these conditions was not fulfilled, it was not competent. I 
would therefore answer the first question in the negative. _ 

. As regards the second quéstion in the reference, so far as section 
80 of the E:idence Act is concerned, it seems to me that the Court 
was bound to make the presumptions specified in tha: section in 
respect of the document purporting to be the confession of the accused 
San Baw. Section 164 of the Code of Criminal Procedure refers to 
section 364 of that Code, and the latter section explicitly requires 
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questions and answers to be recorded. The fact that questions are 
put to an accused person making a confession does not render that 
confession inadmissible on the ground thatit was not duly taken. But 
while thinking that the so-called confession is on the-face of it admis- 
sible, | think that the Court had full power to consider whether the 
questions were such as might properly be put to the accused inthe | 
circumstancés, and to exclude it from consideration if it was of opinion 
that the questions were improper. For the purposes of this reference 
I would answer the second question in the affirmative, strictly limiting 
the answer to the question so far as relates to the admissibility of the 
document under section 80 of the Evidence Act, 

Bigge, F:—I1 concur. ee 

Irwin, ‘F—When | made this reference I had not the advantage 
of having heard the learned Gcvernment Advocate, and | did not 
fy aed consider the meaning of the word ‘‘ competent” in section’ 
403 (4). 

I concur with the judgment of the learned Chief Judge. 

The final order was passed by— aie 

lrwin, F.—First appellant San Baw had been for six or seven years 
a pongyt, occupying the north kyaumg at Kainggyi village in Tharra- 
waddy District. ‘Ihe facts proved are that on 15th December 1901, 
in the presence of a larze number of persons assembled at his Ayaung, 
he declared he was Bodaw Thagya Setkya Min, and he intended to 
abandon the yellow robe and set up his throne at Mandalay. . 

Thereupon the people subscribed money for his journey to Mandalay, - 
Rs. 73 in all, and a list of subscribers was made, He then set ‘out - 
with about nine persons, went to Mandalay, returned to Kainggyi, 
and on 23rd December at Ma Win’s house he stated he had come 


_.back because he found the throne not finished and had destroyed it. . 


He again claimed to be king, and said next day he would cause rice to 
be cooked into gold, and would then set up his throne at Letpadan. 


’ He added that’ police would come while they were cooking gold, but ~ 


that he would shake his head ‘and cause them to fall down and die. | 


’ Next day a number of persons assembled at his kyaung to cook rice © 


into.gold with about 60 pots, and the following day the police arrived 
and arrested him at the scene of the cooking. Only one da was 
found at the piace. San Baw was very violent and resisted arrest, 
He afterwards said he permitted the police to arrest him, otherwise 
they must have failed. 


San Baw and 11 others have been cenyicted of collecting men to ' 
wage war against the King. San Baw’s defence is that he was mad, 
and did not collect men or arms to wage war. 

The defence of the others is generally that they subscribed 1 -@an 
Baw’s pilgrimage to worship at Mandalay as they were accustomed to 
do every year; that they knew he was mad and humoured him by 
cooking for gold, thinking that, when the experiment failed, he would 
resumé the yellow robe. Shwe Baw and Nga Tin say they did not 
subscribe, and Shwe Baw did not return with San Baw from Man- 


dalay. 
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There is a good deal of evidence that San Baw was eccentric some 
‘years ago before he became a péngyt, but the witnesses are agreed that 
so long as he was a péngyi he was perfectly sane, and there is no 
doubt that he was sane after his arrest. His acts between 15th and 
24th December -are not those of a mad man. After carefully con- 
‘sidering the evidence I have no doubt that he perfectly understood 
what he was doing and the nature of the claims he made. The asser- 
- tion that he could boil rice into gold was no doubt made to impress the 
people with his miraculous powers, and when it failed he would be 
‘sure to have some plausible explanation of the failure corresponding 
to his statement that he permitted the police to arrest him. 

I cannot regard the gold-cooking party as collecting men to wage 
war, especially as no attempt was made to collect weapons. 1 do not 
believe the people who say they did it to humour the pongy2 and get 
_him to resume the yellow robe. The large number of pots points to 
a belief that the experiment would succeed; but I think the only 
justifiable inference is that they assembled in order to obtain gold 


and not for the purpose of waging war. , 


When San Baw returned in peace from Mandalay after his boastful 
declaration that he would reign there, he was bound to do something 
‘startling or confess himself an impostor. He invented the gold mira- 
cle, but there is nothing to show that his followers thought at that 
time that he would do anything more than make gold. 


_ The events of the 15th December stand on a different footing. 
When San Baw declared that he was going to set up his throne at 
Mandalay and started with a following of nine men, that was a distinct 
act of coilecting men to wage war, and all those persons who started 
with him, and those who subscribed money when te declared his pur- 
pose, must be held to have abetted him. And though their hearts 
seein to have failed them and they returned without making any 
-attempt on Mandalay, any. hair-brained escapade of this kind most 
certainly constitutes a grave danger to thé public peace in this Prov- 
ince, and must be severely ‘puuished.~ ‘Shwe Baw assisted in record- 


- ing the subscriptions on 15th December, and went with San Baw to 


Mandalay. Nga Mo subscribed and wént to Mandalay. Kyaw Gale 
was the Treasurer of the party, and went to Mandalay. Nga Tin ap- 
parently was not present when the: declaration was made and sub- 


scriptions collected, but he went to Mandalay with San Baw. All the 


other appellants subscribed except Po Kun. Therefore I think that, 
even if San Baw’s confession be left out of consideration, all except 
Po Kun were rightly convicted. . 

_ It remains to notice some technical objections that have been taken 
in appeal. The question of previous acquittal has been disposed of 
by a Full Bench. It is next said that the sanction has not been pro- 
perly proved, but the case cited in support of this argument is one in 
which the sanction on the record was a copy of a copy of a copy, and 
the name in the sanction differed from the name of the accused. ‘This 
has no bearing on the present case, in which the sanction bears the 
original signature of the Chief Secretary to Government ; the accused 
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are properly named and the father’s name of each is given, and no 
question of identity has been raised. | 

The admission of San Baw's confession under section 80 of the- 
Evidence Act was challenged. The Full Bench has_ruvled that it was 
rightly admitted, though the propriety of excluding it from considera- 
tion remains an open question, I have excluded it, as I hold that 
the proof of the appellant’s guilt is complete without it. 

The learned Additional Sessions Judge has not stated his reasons: - 
for the various sentences imposed. I see no reason to interfere with. 
the sentences passed on San Baw and those who accompanied him 
to Mandalay; of the rest I reduce the sentences of Aung Dun, Sein. 
Dén, Kya Gyi and Ne Dun to one year’s rigorous imprisonment, the 
same as the sentences passed on Po Mya and Po Maung. I reverse 
the conviction and sentence of Po Kun, and direct that he be acquit- 
ted and released. : ; 


Before Mr. Sustice Thirkell White, Chief Fudge. 
COOVERJEE LADHA »v: VISHRAM EBRAHIM & Co. 


Messrs. Bagram and Mehta—for appellant. 
Messrs. Eddis, Connell and Lentaigne- for respondent. 
Principal and Agent —Adzocates not necessarily Agents of clients in mercantile 
transactions, 

Advocates whe act as solicitors are not thereby, without special appointment, 
constituted the agents of thei clients in mercantile transactions. 

THE facts of this case are not disputed. In order to the completion. 
of a contract for the sale of rice, the plaintiffs who carry on business 
as Cooverjee Ladha and Company sent to the defendants, the firm of 
Vishram Ebrahim and Company, two milling notices, each for 1.000 bags 
of rice. The defendants, on 21st January, declined to accept the rice- 
on the ground that it was not of contract quality, and they asked for 


‘fresh milling notices. On the same date they wrote suggesting a 


joint-survey of the rice. Apparently no‘further communication passed 
etween the parties till January 28th, when the plaintiffs’ advocates: 
wrote to the defendants informing them that the millers had demanded. 
payment of the price of the rice milled under the above notices. The 
defendants’ advocates replied on the same day, merely drawing atten- 
tion to the previous correspondence and to the request fur a survey. 
On the 29th January the plaintiffs’ advocates wrote to the defendants’ 
advocates enclosing two fresh milling notices and mger 2 that they 
might be sent on to their clients without delay as the milling was to: 
begin on the night of the 29th. The advocates returned the notices 
ointing out that they were not agents for the receipt of milling notices, 
he rice was subsequently sold at the plaintiffs’ risk and they suffered: 
a small loss, to recover:the amount of which they sued the defendants. 
The contention of the plaintiffs, which the learned Judge of the: 
Couyt below has not accepted, is that in the transaction relating to the 
sale of the rice in question the defendants’ advocates were their agents, 
and that delivery of the mi.ling notices to them was effectual as against _ 
the defendants. In support of this proposition passages from text-books 
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have been cited to show that notice to a solicitor is notice to his client ; 
and generally, that a principal is bound by the acts of his agent within 
the scope of the agent’s authority. ‘The doctrine of notice as pointed 
_ out by the learned Judge of the lower Court does not affect this case 

at all. The question is whether the advocates for the defendants were 
the agents of the defendants for the purpose of receiving milling notices 
and otherwise acting in connection with the contract for the sale of 
rice. If they were agents in the transaction, no doubt the delivery to 
‘them of milling ‘hotices was a good delivery. 


In Smith’s Mercantile Law (1) it is said, as regards the agent’s 


authority, ‘the general rule is that the extent of the agent’s authority 


“is (as betweer his principal and third parties) to be mtasured by the 
* extent of his usual employment.’ Again, it is said (2): ‘As the 
‘employment is the measure of the authority, an employment in one 
line of business affords no inference of authority to act in another, and 
‘the authority must be inferred from facts which have occurred during 
‘a course of such employment, not from mere argument as to the uti- 
lity or propriety of the agent’s possessing it.” Again ‘A general 
‘‘ agent is a person whom a man puts in his place to transact all business 
“ of a particular kind. Thus, a man usually retains a factor to buy and 
‘ sell all goods, a 4veker to negotiate all contracts of a certain descrip- 
“ tion, a solicitor to transact all his legal business, a master to perform 
‘all things relating to the usual employment of his ship, and so in 
other instances,” 


In Evans on Principal and Ageni, from which many citations have 
been made by the learned counsel for the applicants, there is a 
section (3) dealing with the authority of solicitors. ‘There is no indi- 
cation throughout the ten pages or so on this subject that a solicitor 
has an implied authority to act as the agent of his client in mercan- 
tile transactions. It is not disputed that, as was said in Zuate vy. 
. Hyslop (4), a solicitor is not.a standing agent in respect of mercantile 

_business.. But it is said that the defendants’ advocates were 
constituted their agents in respect of this particular transaction. | 
think it is obvious that this is not the case. All that the defendants’ 
advocates did was to answer a letter addressed to their clients by the 
advocates for the plaintiffs. There is nothing in this letter to afford. 
the slightest indication that further action in connection with thé 
completion-of the contract for the sale of rice was to be carried 
on by correspondence between the advocates of the parties. 


The view taken by the learned Judge of the Court below is beyond 
doubt correct. Advocates who act as solicitors are not thereby, 
without special appointment, constiluted the agents of their clients 
for carrying out mercantile transactions. 


The application for revision is therefore dismissed. 


$) Tenth Edition, p. 136. (3) P. 152, ef seq. . 
2) Tenth Edition, p, 138. (4)(1884-85) 15 Q. B. D.,; 368, 
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Before Mr. Fustice T. merneds A, Chief Fudge, and Mr. Fustice 


ywin, 
CROWN 2, PO NYAN. 


Committal proceeding’s—Sufficient ground for committal—Criminal Procedure 
_ Code, section 213 (2). 

Section 213 (2) of the Criminal Procedure Code is intended to’provide for cases 
in which the evidence recorded after charge so changes the aspect of the case as 
to leave so reasonab'e doubt that a conviction is not sustainabie. But that clause 
does not apply when the evidence.for. defence_merely casts some doubt ob the 
case.“ Sufficient ground ” for committal is a primd facte case, and it still remains 
a sufficient ground ‘even if to some extent weakened—but not proved beyond reason- 
able doubt to be false — by the evidence for the defence. : 

The duty of a committing Magistrate pointed out. 

THE judgment of the Court was delivered by— 

Irwin, ¥ —The evidence discloses a strong primd facte case of mur- 
der against Po Nyan, and the evidence for the defence is purely nega- 
tive. We do not think it is necessary to refer to any precedents in this 
case. The juices on the face of it shows that the Magistrate 
usurped the functions of the Court of Session. He says : “‘ To consider 
who inflicted this wound. Now, was it the accused Nga Nyan? This 

question is very difficult to decide.” If this is true, if the-e was any 
difficulty about deciding the question, it was undoubtedly the Magis- 
trate’s duty to commit the prisoner for trial. He had no authority to 
decide the question himself. ; 

Although Mr. * * * has been a Magistrate for eleven years it 
seems that he has not yet learned the duties of a committing Magis- 
trate. Under section 208 it is his duty in the first place to také all 
evidence tendered on both sides before framing a charge: he gave 
the accused no opportunity of producing evidence until alter framing 
the charge. Then he took the accused’s plea, a thing which he had no 
jurisdiction todo. He states in his judgment that he heard accused’s 


- defence. - If this merely means that he examined the accused's wit- 


neésses named after being charged, it was within the Magistrate's dis- 


~~~ eretion'to’do’so; under section 212, but the phrase is’ an indication of 


the Magistrate not understanding the nature of his duties, It was 
this misunderstanding that Jed him to adjudicate on the evidence 
instead of leaving it to the Court of Session to do so. Section 213 
(2) is intended to provide for cases in which the evidence recorded 
after charge so changes the aspect of the case as to leave no reasonable 
doubt that a conviction is not sustainable. To take an extreme case, 
suppose the prisoner :is charged on strong circumstantial evidence 
with murdering a j;erson whose body is not found, and after charge 
the person supposed to liave been murdered is brought into Court 
alive. The admiuistration of justice would be defective if provision 
were not made for such cases by section 213 (2), but that clause does 
not apply when the evidence for defence merely casts some doubt on 
the case, ‘Sufficient ground” for committal is a primd facie case, 
and it still remains a suificient ground even if to some extent weakened 
(but not- proved beyond reasonable doubt to be false) by evidence for 
the defence, - 


Lj} - LOWER BURMA RULINGS. B49 








This is eminently a case in which the District Magistrate might, 1902. 
under section 436, have ordered the accused to be committed for trial, eens 
and it is not apparent why he did not do so. Crown 
Under section 439 Code of Criminal Procedure, we direct that the Po Nv a 
accused Nga Po Nyan be committed to the Court of Session for. trial aeaip 
on a charge of murder. , oe ; 
Before Mr. Fustice Thirkell White, Chief Fudge. Criminal Appeat 
CROWN wv. KONOO MEAH anp THREE oTuHers, tee 7 


‘ Government Advocate—for the Crown. | Mr, Aastgir—for the second respondent. - September 
Compounding of offence, sanction to—-Grievous hurt—Practice— Hurt with dan- sila 
gerous weapon—Indian Penal Code, sections 324, 325 Criminal Procedure Code, 

section 345 (2). . | 
Before allowing composition of an offence alleged to fall under section 325 Indian 
Penal Code, a Magistrate should take sufficient evidence to satisfy himself that the | 
‘offence really falls under that section and that the case is one in which composition= 
may fitly be alluwed. 
When allowing composition under section 345 (2) of the Code of Criminal Pro- 
cedure, the Magistrate should briefly state his reasons for granting sanction. 
Certain circumstances which should be considered indetermining whether com- 
ae sheuld or shozld not be allowed in a case falling under section 324 or 325 
Indian Penal Code pointed out. 
Queen-Empress v. Naran (Ratanlal, 699), referred ta_~ 
1 AM not prepared to say that a Magistrate cannot allowa case 
to be compounded under section 345, sub-section (2), of the Code of 
Criminal Procedure, until a charge has been framed against him. This 
is not the view taken by the Bombay High Court in Queen-Empress ¥. 
. aran (1). where the learned Judges said that the Magistrate should 
find upon the facts and “ determine whether the accused should be 
“ discharged or whether he should be charged with an offence ; and that 
“ he should make up his mind that only a compoundable offence is prov- 
“ed before he allows a compounding.’ But I think that a Magistrate 
“does not exercise a scund judicial discretion when he allows composi- 
tion of a offence alleged to fall under section 325 Indian Penal Code, 
before he has taken sufficient evidence to satisfy himself that the 
offence really falls under that section, and that the case is one in which 
composition may fitly be allowed.: In particular, medical evidence of 
the nature and extent of the injury caused to the complainant should 
always be recorded in such cases before composition is sanctioned. 
The Magistrate should also consider the nature of the weapon or in- 
strument with which the hurt was caused. If the offence seems like] 
to fall under section 326 Indian Penal Code, it cannot be compounded, 
think, also, that when allowing composition under this sub-section, 
the Magistrate should briefly state his reasons for granting sanction, in 
order that, if any appeal is preferred, this Court may be in a position 
to judge whether discretion has been properly ¢xercised, 
n a case falling under section 324 or 325 Indian Penal Code, the 
Magistrate should take into considcration all the circumstances of the 


(1) Ratanlal’s Unreported Cases, page 699. 
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case, and should bear in mind that such an offence is punishable not 
only for the satisfaction of the injured person but also to protect 
society by deterring others from committing similar offences. The 
degree of prevalence of such’ offences at any particular place or time 
may fitly be considered in determining whether composition should 
or should. not be allowed. 


In this case, for the reasons indicated above, 1 am of opinion that 
the order allowing composition was premature. | reverse the acquit- 
tal of all the accused, Konoo Meah,.Abdul Hakim, Abdul Latif (or 
Azziz), and Majum Ali, and direct that they be retried. This order 
will not preclude the Magistrate’ from allowing composition, if he 
thinks fit, at a later stage of the case, after he has taken the evidence 
for the prosecution and on consideration of the several points indi- 


- cated above, 


Civil Second 
Appeal No. 249 - 
of 1901. 
September oth 
1902. 


a bs 


Before Mr. Fustice [rwin. 


CHOKALINGAM CHETTY ». MAUNG AUNG BAW 
AND FOUR OTHERS. 


Messrs Lows, Giles and Thoraton— | Messts. Bagram and Mehta—for first and 
fo. appellant. second respondents. 
Messrs. Chan Yoon and Das—for third res- 
: : pondent. i 
Substitution of parties—Court of Second Appeal, power of—Civil Procedure Code, 
S. ie 


A Court of Second Appeal cannct substitute one defendant for another in the 
plaint or record of the original suit, nor one appellant fur ancther in the record of 
the first appeal. 

RESPONDENTS sued Subramanian Chetty of Kyaiklat, money-lender, 
to recover some paddy of which they said they had been unlawlully 
dispossessed. Subramanian Chetty defended the suit, and made no 
allegation that he was agent for anybody else. A decree-was passed 


_against him, and. he appealed,. heading his appeal with his name 


** Subramanian: Chetty,:money-lender, Kyaiklat, appellant,” His ap- 
peal was dismissed. | 

A second appeal is now. presented, in which the appellant at first 
described himself as “ A.R.M.M.R.M. Chokalingam Chetty, residing 
in Rangoon and carrying on business at Kyaiklat by his duly con- 
stituted agent, Subramanian Chetty.” No-.exception was taken to this 
by the respondent, but it seemed.to me doubtful whether this person 
Chokalingam had any focus standi, and the learned advocate for 
appellant was given an opportunity of showing that he has. He has 
eventually amended the name and description of the appellant to 
“ Chokaliagam Chetty, residing in Rangoon, and carrying ou business 
at Kyaiklat under the style of A.iR.M.M.R.M. Subramanian Chetty,” 
and he seeks to give his client /ocus standt by praying. that the 
records of both the lower Courts may be ainended by describing the 
deferfdant and the appellant in the terms just quoted. The applica- 
tion is supported by a joirit .affidavit of Chokalingam- and Subrama- 
nian, declaring that it is the practice of Chetty firms to carry on busi- 
ness under’the style or firm (szc) of the mark of their firm with the 
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name of their agent for the time being added thereto; that Chokalin- 190t. 
gam's mark is A.R.M.M.R.M.; that he was carrying on buSiness in 
Kyaiklat by his agent Subramanian Chetty; that the_transactions in i vlc 
this suit were all entered into by the said Subramanian Chetty on ae ae | 
behalf of Chokalingam's firm; that the firm was misdescribed inthe Myaunc Aune | 
‘plaint, and waiving such m:isdescription the agent defended the suit on Baw. 
the merits on behalf of the firm. \ 

The learned advocate argues that under the second paragraph of 
section 32 Civil Procedure Code, a Court of second 2ppeal can sub- 
stitute one defendant for another in the plaint and one appellant for 
another in the first appeal, No authority has been cited for this pro- 
position. The section quoted deals with adding parties, not substi- 
tuting, and even if it did authorize substitution, I do not think its 
operation could be extended to Courts of appeal in respect of the 
record of the original suit: If no second appeal had been presented 
in the present case, Chokalingam would not be liable for the costs de- 
creed against Subramanian, and if Subramanian left the country, 
plaintiffs would be left without their costs, 

Chokalingam cannot be allowed to intervene now in a suit in 

which there is no decree against him in existence. His agent madea 
mistake in the first Court in not pleading that he was merely an 
agent. Chokalingam made a mistake in not instructing Subramanian 
_ to present the second appeal in his own name. He will have to take 
the consequences, 

I direct that the memorandum of appeal be returned to Choka~ 
lingam. 





—Se 





Before Mr. Justice Thirkell White, Chief Fudge, and Mr. Civil First Appeal 
; Fustice Lvwin, : a Ne 30 Sai 
~~ AFAZULLA CHOWDRY o. SAKINA BL a, 1902, 
Messrs. Agabeg and Kin~—for appellant} Mr. Vertannes—for respondent (defen-  “Pée™ber 
oa (plaiintili). oranee aes ed dant). i } oth. 
Mahomedan Law—Ante-nuptial agreement—Husband undertaking to allow wife 
| to live with her pur ents, 
A written agreement whereby, in consideration of marriage, the husband under- 
takes to allow his wife, so long as she isa minor, to live with her parents, or other 
suitable relation, such as an elder sister, is valid under Mahomedan Law. 
Hamidunnessa Bibi v. Zohiruddin Sheik, (1£90) 1.L.R. 17 Cal, 670: Basa 
Ali v. Appusuntee, 6 Bur. L. R., t443 Tekait Moumohini Femadai™ e "Haveats 
Kumar Singh, ( got) LL.R. 28 Cal. 751, referred to. 
Thirkell White, C. %—The appellant, -Afazulla Chowdry, sues his 
wife, the respondent, Sakina Bi, for restitution of conjugal rights, 
It is admitted that before the marriage the appellant. executed a 
' written agreement whereby he pledged himself to let’ her live with 
her sister while she remained a minor, The only question for deci- 
sion is whether the appellant is bound by this agreement or whether 
it is invalid according to Mahomedan Law. It was at one time 
alleged that the defendant-respondent had waived her rights under 
the agreement, but this was abandoned at the hear‘ng of the appeal. 
On the other hand, it was stated in argument by the advocate of the 
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- respondent that there had been serious quarrels between the parties 


and that it would be against public policy to require the wife to live: 
with her husband, But it was not alleged in the written statement 
tendered by the defendant at the trial that the appellant had treated 
her with cruelty or that she declined to live with him because they 
could not agree. 

There is no doubt that the case must be decided in accordance 
with the provisions of Mahomedan Law, The difficulty is to ascer- 
tain the provisions of that law which are applicable. The only re- 
ported case which has any direct bearing is that of Hamidunnessa 
Bibi vy. Zohtruddin Sheik (1). Yn that case there was a written 
agreement whereby the plaintiff agreed to live with his wife in. the 
house of her father. There was also a stipulation that he should allow 
his wife to see her parents. In view of this stipulation the Court held 
that the former stipulation was not intended to be absolutely binding, 
It also appeared that the wife for a time lived in the plaintiff's house. 
Having regard tothe terms of the deed and the’ subsequent conduct 
of the parties, the Court held that the agreement was not a sufficient. 
answer to the suit for the restoration of conjugal rights. The learned. 
Judges did not, however, go to the length of deciding that such an 
agreement as was pleaded was not valid under Mahomedan Law. In 
Basar Ali y. Appuzunbee (2) the above decision was followed. The 
case does not stem to have any bearing on the present case unless it. 
is held to interpret the ruling of the Calcutta High Court as meaning 
that a stipulation of the kind under reference is in itself invalid. I do- 
not think that the remarks of the learned Judge go to this length or 
that that interpretation would be correct. The other cases cited do not 
seem to apply to the case under consideration. | 

As regards the authorities in the text-books reliance has been: 
placed by the appellants on the statements of the law as to the effects 
of marriage in Sir William Macnaghten’s ‘Principles and Precedents 
of Mahomedan Law, Chapter 7, paragraph 7 (3) in connection with 
which midy be cited Baillie’s Digest (4) in’ respect of the general. 
rights of the husband when the status of rnarriage has been created. 
Special referenre has also been made to another passage in Macnagh- 
ten’s work (5) in which the law as to an ante-nuptial agreement of this. 
kind is laid down, and to Sir Roland Wilson’s Mahomedan Law (6) in: 
which the last cited precedent of Sir William Macnaghten is followed. 
On the other hand, the respondent cites a passage directly bearing 
on the question from Mr. Justice Amir Ali’s learned work on Maho- 


- medan Law (7) and this last is the authority adopted by the learned. 


Judge who tried the case. — | 

As regards the general principles laid down in the passages first. 
cited above, all that can be said is that the former declares the effect. 
ofa contract of marriage to be “to place the wife under this domi-. 
nion of the husband.” The latter does not even go to this extent, the 
husband's power of restraint over the wife being more specially limit- 
ed. In neither passage,is there any specific reference to the power 


(1) (1890) I. L. R. 17 Cal., 670. |. (2), (1900) 6 Bur. LR. 4g. 
(3) Page 57, | (4) Page 13. | (5) Page 236. | (6) Page 56. | (7) Volume 2, page 137- 
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of the husband to require his wife to live in her husband's house 1902, 
Ordinarily, however, it would be one of the incidents of marriage that 
the wife should do so. : oo 


As regards the specific agreement admitted by the appellant, all a 
that Sir William Macnaghten’s Precedent decides is thata verdal Saxrwa Br. 
agreement that the wife shall be-.allowed to live in her parent’s —_— 
house is invalid. Sir Roland Wilson in citing’ this Precedent, omits 
to notice that it refers solely toa wverdal agreement. Mr. Justice 
Amir Ali distinguishes between the case of a written agreement and 
a verbal understanding. He agrees with Sir William Macnagh- 
ten that the latter is not binding, but he regards the former as valid, 
The whole passage from his book may be-cited with advantage :— 

_“ The law recognizes circumstances which justify her refusal to live with him. 
For instance, if he has habitually ill-treated her, if he has deserted her for a long 
time, or if he has directed her to leave his house or even connived at her doing so, 
he cannot require her to re-enter the conjugal domicile or ask the assistance of a 
Court of Justice to compel her to live with him. The bad conduct or gross neglect 
of the husband is, under the Mussulman Law, a good defence toa suit brought by 
him for restitution of conjugal rights. 

“In the absence of any conduct on the husband’s part justifying an apprehens 
sion that if the wife accompanied him to the place chosen by him for his residence 
she would be at. his mercy and exposed to his violence, she is bound by law to 
accompany him wherever he gces. At the same time, the law recognizes the valid- 
ity of express stipulations entered into at the time of marriage respecting the con- 
jugal domicile. If it be agreed that the husband shall allow his wife to live always 
with her parents, he cannot afterwards force her to eave her father’s house fur his 
own. Such stipulation, in order to be practically carried into effect, must be 
express or entered in the deed of marriage, if any; a mere verbal understanding 
is not sufficient in the eye‘of the law. 

“ If the wife, however, once consent to leave the place of residence agreed upon 
at the time of marriage, she would be presumed to have waived the right acquired 
under the express stipulation and to have adopted the domicile chosen by the 
husband. Ifaspecial place be indicated inthe deed of marriage as the place 
where the husband should allow the wife to live, and it appears subsequently it is 

_ not suited for the abcde of 2 respectable woman, or that some injury ‘was likely to 

‘ accrue to the wife if she were to remain there, or that the wife’s parents were not 

“‘ of good character, thé husband may compel the wife to remove from such place or 
from the house of such parents. 

“The husband may also insist upon his wife accompanying him from one place 
to another, if the change is occasioned by the requirements of his duty.” 

There is then noconflict of authority.. All that Sir William Mac- 
naghten says is that a verda/ agreement.that the wife shall live in her 
parent's house cannot be enforced. Mr. Justice Amir Ali admits 
that a verbal understanding is not’ sufficient, but declares that a sti- 

ulation to this effect entered in the deed of marriage is binding. 

he latter statement is the only specific declaration of the law on the 
subject that I have been able to discover in the text-books or in the 
cases. It is true that no authority for his position is cited by the 
learned author. . But the fact that Sir William Macnaghten explicitly 
refers to a verbal agreement tends to support his view of the law. 

In another part of Mr. Justice Amir Ali's work (1) several conditions 
are specified as valid in ante-nuptial agreements made in considera- 
tion of marriage. I have been unable to discover reference to these 

‘ or similar conditions in other text-books. But I cannot find anything 


(1) Volume 2, page 312. 23 
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to show that ante-nuptial agreements as such are expressly declared 
to be invalid or are contrary tothe spiritof Mahomedan Law. All 
contracts relating to dower are of the nature of ante-nuptial agree- 
ments, and there seems no reason why other conditions in such 
agreements should not be recognized by law. It is reasonable to 
hold that primd facie an agreement made in considcration of rnar- 


riage is valid, and that it isfor the party affirming it to show by author~ 


ity or on other grounds the invalidity of such an agreement as that 
relied on inthe present cass. No specific authority except that in 
Sir Roland Wilson’s work, which seems to be too comprehen- 
sively stated, has been cited on behalf of the appellant. Itis said 
that such a stipalation is contrary to public policy, which requires that 
a wile should live in her husband’s house if he wishes her to do so. 
It does not seem to me to be more consistent with public policy to 
enforce the husband’s authority inthis matter than to uphold gener- 
ally the binding nature of voluntary engagements. | 

For these reasons I concur with the learned judge of the Original 
Side in thioking that the authority of Mr. Justice Amir Ali’s work 
should be followed in this case, and that a written agreement where- 
by, in consideration of marriage, the husband undertakes to allow 
his wife to live with her parents or other suitable relation, such as, 
in this case, her elder sister, is valid under Mahomedan Law. It is for 


the prospective husband to consider whether such an engagement 


is prudent. But when a man has voluntarily made this promise and 
has thereby obtained ail the advantages cf a marriage which he 
desired, I fail to see on what equitable ground he can repudiate his 
engagement, and | have not discovered any rule of _Mahomedan Law 


which enables him to do so. 


For these reasons | would dismiss this appeal with costs. 
Tywin, ‘¥.—I concur in the conclusion at which the learned Chief 
Judge has arrived, that this appeal should be dismissed. i wish to say 


- afew words.on-the argument. which -was.addressed to us that the 


agreement now in question is Contrary to public policy. The case 
which was cited by the learned advocate for the appellant is Tekazt 
Mon Mohini Femada: vy. Basanta Kumar Singh (1); and although 
that was a Hindu casel think it is very much to the point, because 
it was decided partly on grounds which are common to all systems of 
marriage law. Mr. Justice Ghose, after considering an enactment in 
force in Bengal, the wording of which is identical with section 13 of 
the Burma Laws Act, 1898, said: “ The question raised between the 
parties inthe present case has to be determined by the -particular 
law, that is, the Hindu Law, which governs them.”’? Having examined 
the Hindu Law he decided that'the duty of a Hindu wife to reside with 
her husband wherever he may choose toreside is arule of Hindu 
Law. . He then quoted section 23 of the Contract Act, and found 
the promise made by the plaintiff to live for ever in his father-in-law’s 
house and never take his wife to any other place was. contrary 
to public policy, and this was one of the grounds of his decision. 
The plaintiff Kad lived for 15 years in his father-in-law’s house 


| (1) (r901) I, L. R. a8 Cal., 751. 
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before quarrels arose, and he had actually been forbidden by the Col- 
lector, on complaint made, to enter that house again, so that he could 
not get access to his wife. Mr. Justice Stevens, in concurring, said: 
“The objection to such an agreement lies in its permanent and uncon- 
ditional character.” Neither Judge seems to have had any hesitation 
in applying section 23 of the Contract Act, notwithstanding that the 
.Tule of decision must be “the Hindu Law except so far as it has been 
altered or abolished by enactment.” 

Mr, Justice Amir Ali, without mentioning the Contract Act, lays 
down almost the same rule at page 311 of Volume II, where he says: 
“Conditions opposed to public morality are illegal and void without 
touching the validity ofthe marriage . . . - If a woman should 
' forego her right to maintenance, or contract that she will .not be 
entitled to any dower, the stipulation is of no effect in law, and is 
egually void.” | | 

Therefore, | am not prepared to say that | should uphold the ante- 
nuptial stipulation if the facts were at all similar to those in the 
Hindu case just cited, notwithstanding the passage at page 371 of 
Syed Amir Ali’s work. But in the present case the agreement being 
to let the wife reside with her sister only so long as she is a minor, 
it does not seem to be in any way opposed to either public morality or 
public policy, and I agree in the finding that the weight of authority 
is in favour of its validity under Mahomedan Law. 





Before Mr. Fustice Thirkell White, Chief Fudge. 
PO. KIN », CROWN. 
Messrs. Bagram and Melita—for appellant. 
Howse-trezpass—Intent of accused—Indian Penal Code, section 456, 


' Where a mari comes secretly to a house at the invitation of one of its inmates, 
-and solely for.the purpose of keeping an .assignation—- ba ze 
feld,—that the offence of criminal house-trespass is not committed, 


Queen-Empress v. Tun Bye, 1 U.B. R. (1897—01) 354 and Qucen-Emprese v= 


Rayapadayacht, (1896) I, L. R. 19 Mad., 240, followed, 

THE appellant Po Kin has been convicted under section 456 Indian 
Penal Code of lurking house-trespass by night. All that is proved is 
that he was found uncer a bed in a room in the house of one Tun Tha 
at about 8-30 or 11 P.M. The times are variously stated. There 
was a suggestion that the accused entered the house with intent to 
commit theft. But the Magistrate has not found that this is proved 
er that it can be presumed. On behalf of the appellant it is alleged 
that he went to the house to keep an assignation with one of the 
daughters of the house who was his sweetheart. This is denied by 
the girl, as is not unnatural. There is evidence in support of the 
allegation which the Magistrate seems to have believed at least to 
some extent, So far as I can gather, the Magistrate was disposed to 
think that the appellant cameto see the girl Ma Yi, though he did 

not find it conclusively proved that he came at Ma Yi's explicit 
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invitation. But he considered himself bound by the ruling of this Court 


1902. 

a in the case of Crown v. Zachariah (1) in which it was held that 
Po Kix a man who, in the middle of the night, entered by a ladder aroom 
nae where three women were sleeping, must, in the absence of any cir- 

a cumstances pointing to an innocent intent, be held to have committed 


ihe trespass with some one of the criminal intents mentioned in section 
441 Indian Penal Code. He therefore convicted the appellant without, 
finding precisely what was his intent. I think that the ruling in the 
Crown v. Zachariah (1) must be held to be restricted to the special 
circumstances of that case. The present case is distinguishable from 
it on the facts which are very different. 3 
If it is shown that the appellant came secretly to the house at the 

invitation of a girl and for the sole purpose of meeting her, I should 
follow my own ruling in Queen-Empress v. Tun Bye (2) and the 
ruling of the Madras High Court in Queen-Empress v. Rayapada- 
yacht (3) and hold that the offence of criminal trespass was-not made 
out. In the present case the Magistrate certainly thought, and I 
agree with him, that though the appellant's intent was not clearly 
proved to be merely to meet Ma Yi, it was quite probable that that 
was his intention. In these circumstances I think there is a reason- 
able doubt whether the offence of house-trespass was Committed, and 
the appellant is entitled to the benefit of it. =o 

‘The conviction and sentence are reversed, and it is ordered that Po 
Kin be acquitted and released, 


Citta Revision Before Mr. Fustice Thirkell White, Chief Judge. 


No. 1496 of eri 
October ! 3 CROWN vw. PO I.U anp anoruHer. 
1904, Cheating by personation—Chcating and thereby inducing delivery of property— 
sth. .. . Indian Penal Code, ss. 416, 419, 420. ‘ 
—— == A goes to an opium shop with B's ticket and explicitly or by implication repre- 


sents-himself.to be-& and tl.ereby- induces the shopkeeper to deliver to him a cers - 
tain quantity of opium. . 

ffeld,—that A commits the offence of cheating by personation ; and as opium “ 
was actually delivered in consequence of the cheating, he should be tonvicted 
under section 420 of the Indian Penal Code. , 

The accused have been convicted—Po I-u of cheating by persona- 
tion and So Gyi of abetting the same offence. 

The case was imperfectly tricd- There is no clear evidence that 
the accused committed the offence of which they have been convicted. 
All the evidence recorded is as follows. A head constable says that 
he was told that the accused Po Lu came to buy opium with some 
one else’s ticket ; that he arrested Po Lu, who said he was Nga Pu; 
and that-So Gyi backed him up in this statement. A witness Sit 
Kaung says that he met the two accused, who were going to buy 
opium ; the head constable then came; when Po Lu’s name was 
asked he said that he was Nga Pu; when they bought opium they 
presented an opium-ticket ; at that time So Gyi said that Nga~Pu 


 @GAN f 1902. | (2) (1900) x U.B. R. (1897—01) 354. 
. = *h) (1896) 1 L. R. 19 Mad., 240. 
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was really the accused Po Lu. A third witness Nga Pu identifies 
the accused as Po Lu, and the ticket as his own. An irreleyant state- 
ment by this witness of what happened when he was absent was also 
recorded. No witness was called from the opium shop to prove that 
the accused bought or attempted to buy opium, It is impossible to 


understand from the evidence of the witness Sit Kaung whether he- 


was present at the opium shop when the accused bought or tried to 
buy opium, or whether he is merely relating what happened when the 
accused were challenged by the constable. If the Excise Officer or 
the opium shopman Fad been called, the matter would have been 
made clear. 

In the absence of evidence as to what happened at the shop (une 
less Sit a evidence relates to that), the examination of the 
accused ‘was illegal. Until there was evidence that they went to the 
shop and bought or tried to buy opium, evidence, that is to say, of 
some one who was present and could describe from personal know- 
ledge what happened, the accused could not be called upon to ex- 
plain the matter. However, they were examined, and Po Lu says 
that he tried to buy. opium with Nga Pu’s ticket and representing 
himself to be Nga Pu, but that the shop-keeper being Suspicious 
refused to sell to him. So Gyi apparently admits that he said at the 
shop that Po Lu was Nga Pu. 

It is probable that the facts admitted by the accused could lave 
been proved by independent evidence, as should certainly have been 
done. If Po Lu went to the opium shop with Nga Pu’s ticket and 
explicitly or by implication represented himself to be Nga Pu, and 
if he thereby induced the pe eae to deliver to him a certain 
quantity of opium, it. seems to me that he, by deceiving the shop- 
keeper, fraudulently induced him to deliver certain property, namely, 
opium, and that he cheated within the meaning of section 415 Indian 
Penal. Code, The part of that section which relates to damage or 
harmtoa person in body, mind, reputation or property, ‘which the 
District Magistrate quotes, does not refer to the first part of the 
definition, which has to do with fraudulent or dishonest inducement 
by deceit to deliver or retain property. It refers‘ to the second 
part of the definition, which has to do with inducement to acts or 
omissions other than the delivery or retention of property. 

Ifthe accused Po Lu tried to get opium in the manner described 
but failed to do so owing to the description of the shop-keeper, then 
he was guilty of an attempt to cheat. 

If So Gyi went with other accused and backed him up in his false 
representation, then no doubt he abetted the cheating or the attempt 
as the case may ke, for he aided in the doing of-the thing which 
constituted the offence. 

The offence of cheating being constituted by the acts alleged 
against “the accused Po Lu, it is hardly necessary to say that those 
acts constituted the offence of cheating by personation and that sections 
416 and 419 Indian Penal Code, were applicable. If opium was actu- 
ally delivered in consequence of the cheating, the conviction should 
have been under section 420 Indian Penal Code. 


1902. 
Crown 


v. 
Po Lu. 


358 _ LOWER BURMA RULINGS. [ VOL. 





1902. In the present case, although it was very badly tried, and though 
i the procedure was of doubtful legality, the accused pleaded guilty 
ROWN 


and have already undergone their sentences. It is not necessary to 
; Va a Tag. pass further orders. 


Before Mr. Fustice Thirkell White, Chief Fudge. . 





i 


Criminal Revision 


No, 1922 of CROWN ». MYA ZAN Anp TWo OTHERS. ; 

Ho heb 2 * Criminal Trespass—Indian Penal Code, section 447. 
22nd. - Ais in peaceable possession of land which he claims to hold in mortgage from 
iia: B. C enters on the land and ploughs it, custing A, on the ground that he had ~ 


bought the land from B. 

Held,—that although C may have entered upon the land in assertion of the 
right alleged to have been uired by him by purchase {rim the owner, A was 
not liable to be ousted from the land save in due course of law, and C renders 
himself liable to a conviction- under section 447 of the Indian Penal Code ofA 
criminal trespass. Maung Kado v. Queen-Empress, (1292—96) 1 U. B.R., 264, 
followed. . , 


THIS case has been referred by the learned Sessions Judge on the 
ground that the conviction is not sustainable, 


So far as can be gathered from the record, the complainant was 
in possession of certain land which he claimed to hold under mort- 
gage from one Mi Robanu. The accused entered on the land and 
ploughed it, ousting the complainant, on the ground that the first 
accused Mya Zan had bought the land from Mi Robanu. The 
Magistrate found it proved that the complainant had enjoyed the 
land for three years before the accused entered upon it. The accused 
may have entered upon the land in assertion of the right alleged to 
have been acquired by the first accused by purchase from the owner, 
But if, as was found to be the case, the coniplainant was in peace- 
able possession, they have no right to oust him or to enter on the 

~~ Yand except in due course of law. The following. passage from the . 
judgment of ‘Mr.-‘Burgess, Judicial Commissioner of Upper Burma, 
in Maung Kado v. Queen-Empress (1) seems to be applicable :— 


* Cases of trespass are very common in this Province, and there is a prevalent 
disposition on the part of persons who are hot in possession of land to take matters 
into their own hands and assert their claims by entering on the land. Their claims 
are often bond fide enough in the sense that they have a genuine belief in the 

_ justice of their own ttle. But that is not enough. There must also be reasen- 
able grounds for believing that there is a legal right to immediate possession, and 
in the great majority of instances this is not so, The person who ts in possession 
is generally in peaceful possession under some claim of his own, and is not liable 
to be ousted save in due curse of law, and the person who attempts to take the 
law into his own hands and to deprive the holder of the land of possession, must 
run the risk of being convicted under section 447 of the Fenal Ccde of criminal 
irepan * * * : 7 


“‘The natural inference from such conduct must generally be that there was an 
intent to Commit an offence, or to intimidate, insult, or annoy the person in posses- 


sion of the property, unless the oeeteary can be proved, which, under such circum 
stances, it must be a difficult thing to do.” | 


(1) (182-96) t U.B. R., 264. 
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I think the principles of this decision should be adopted, and that 
they are applicable to the present case. That being so, I do not 
think that the accused have been wrongly convicted, and I see no 
ground for interference. 


Before Mr. Fustice Thirkell White, Chief Fudge, and 
Mr. Fusiice Fox. . oy 
NGA PYAN +. CROWN. 
Clemency —Prerogative of the Crown—Sentence of death—Murder—Indian 
oe ~ Penal Code, section 302, : 
To refrain from passing cr confirming a sentence of death on account of the 
criminal’s youth is an act of pure mercy, the exercise of which 1s the prerogative of 


the Crown. - 
Maung U v. Queen-Empress, P.J., L.B., 112, dissented from,” 


Fox, }.—The appellant Nga Pyan has been found guilty of having 


murdered one of his fellow labourers in the employ of Maung Ye Bo 
on the 13th July rgo2 ata field hut in Ye Bo’s fields, where the two 
and other labourers of Ye Bo’s lived whilst cultivating his lands. 

The chief evidence to prove that the appellant committed the 
offence is that of two of the other labourers living at the hut named 
Tet To and San Shwe. They say that the murder was committed 
in their presence, and that they each of them saw the appellant strike 
at least two of the ten blows inflicted on Lu Tha witha dah, 

There is also evidence that the appellant admitted to the. first 
village headman, to whom he was taken, that he had cut Lu Tha with 
a dah, and that on the day following the occurrence he confessed toa 
grd class Magistrate that he had done so. About a fortnight later, 
when examined by the committirg Magistrate, he retracted the ccn- 
fession and said that he had bcen led to make it through fright at and 
ill-treatment by the police. It may be said at once that there is not 
the slightest ground for believing that the appellant was at any time 
«..dll+teeated by. the police, or for believing that the confession to the 
3rd class Magistrate was other than voluntary. 

In that confession he implicated Tet To.and San Shwe as having 
taken part in the crime as well as himself, but he admitted having 
given the first blow. 


Tet To and San Shwe represent that whilst they, Lu Tha and the 


appellant, were sitting down alter meal chatting and’ smoking, the 
appellant suddenly and without any warning got up, and, reaching over 

et To, struck at Lu Tha with a dak, whereupon the two witnesses 
rushed out of the house, and when at a safe distance saw the appel- 
lant again strike Lu Tha, who had succeeded in getting Just outside 
of the hut. They did not venture near until, in the course of the ap- 
pellant’s striking, the blade of the dah came away from the handle, 
On this they rushed in and seized the accused, and taking the blade 
with them they brought him before the village headman of Kyannigan, 
to whom they related what had happened. 

This village headman bears them out, and says the two witnesses 
said in the appéllant’s presence that the appellant had cut Lu Tha; 
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and on his asking the appellant if this was true, he said it was, and.that- 


he had given several cuts, but he did not know hew many, | 

_ The Additional Judge of the Sessions Court was asked, and this 
Court is asked, to discredit these witnesses because the appellant in 
his confession implicated Tet To and San Shwe in the crime, and in 
his latter statement suggested that they must have committed it, and 
also because there are some discrepancies between their statements 
of what happened before the actual occurrence. Tet To was also an | 
unsatisfactory witness in his demeanour when before the Sessions 
Court. The Additional Sessions Judge noted this at the end of the‘ 
record of Tet To’s evidence, and in his judgment he considers it 
and all the other points. put before him in connection with these 
witnesses, | | 7 

The discrepancies between them are such as are only natural, 
seeing that, according to them, nothing had occurred previous to the 
appellant’s attack which could have led them or any reasonable being 
to think that the appellant had been specially angered by anything 
Lu Tha had done, or that he meditated an attack on Lu Tha. 

No adequate reason has been given for in any way doubting the 
village headman’s evidence as to what happened when Tet To, San 
Shwe and the appellant were before him; and if his evidence is true 
it is strongly in favour of the truth of Tet To’s and San Shwe’s version 
of what occurred. 

There seems to be no possible room for doubt that the appellant 
did strike Lu Tha with a dah as stated by these witnesses, and 
under the circumstances he was rightly convicted of murder. 

A strong appeal has been made to this Court to reduce the sen- 
tence upon the.appellant on account of his youth. His exact age is 
uncertain; in one statement he gave it as being 19 years, in another 
as 14 years. His parents’ evidence is of the most indefinite charac- 
ter. From his appearance the Additional Sessions Judge took lim to 
be not more than 17 years, and possibly 16 years. | : 

_In the case of Maung _U and others v.. Queen-Empress (1) Mr.. | 


i Hosking, Judicial Coniniissionér, gave as one of the teasoms which 


would under ordinary circumstances be sufficient, in his opinion, to 
justify the lesser sentence upon a conviction for murder, the fact that 
the offender was under 18 yearsof age. I cannot find that this opinion 
was based upon or justified by any provision of law. The passing 
and the confirming of a sentence of death on a fellow creature is in all 
cases a most painful duty, more especially so in the case of a youth 
or woman, and human‘inclination naturally impels a Judge to take a 
more merciful course if it cau be justified. a oy 

The present case is one in which a youth must have silently 
brooded for a considerable time over chidings and abuse addressed 
to him by the man he subsequently murdered, but in the end his act 
was deliberate, previously meditated, done in cold blood, and was 
acconfpanied by great ferocity. - 

To refrain from confirming a sentence of death in such a case on 
account of the criminal’s youth would, in my opinion, be an act of 


(x) P.Jo L.8., 222: 
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__pure mercy. The exercise of mercy 1s the prerogative of the Crown 
“to be exercised in this countryby the very highest authorities, and, 
if mercy is exercised towards a criminal, he and the public should 
understand that the mitigation of the sentence passed upon him by the 
Court of Justice is due to the exercise of the power of clemency which 
is an-attribute of the King-Emperor alone. 
There were, in my opinion, no sufficiently extenuating circum- 
stances in the case to justify a Court of Justice in abstaining from 
passing or confirming a sentence of death as the proper punishment 
according to law for the crime committed by the appellant. 
| would therefore dismiss the appeal and would confirm the 
sentence of death on the appellant. 
__ Whirkell White, C. F—I\ concur in all thathas been said by my 
learned colleague, both as to the merits of the case and as to the rea- 
sons why the capital sentence should be confirmed. The result is that 
the appeal of Nga Pyan is dismissed and the sentence of death will be 
confirmed. 
Before Mr. Fustice Thirkell White, Chie} Fudge, and 
Mr. Fustice Fox. 
SAN DAIK #. CROWN, 
The Government Advocate—for the Crown, 
Misjoinder of charges— Kidnapping and murder-—Distinct offence—Indian Penal 
ode, ss. 366, 302— Criminal Procedure Code, ss. 233, 235 (1). 

Mere proximity in time betweentwo acts does not necessarily cunstitute them 
parts of the same transaction. . 

Where, therefore, the offences of kidnapping and of murder did not constitute a 
series of acts forming the same transaction, but were two distinct offences not fal ling 


within the scope of section 235, sub-section (7)— 


1902. 


Nea Prawn 
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Cr Owns 
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Criminal Appeal 
No. 539 of 
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November 
24th, 


Held,—that section 233 of the Code applies : the charges of kidnapping and mur- & 


der should have been tried separately, and the-effect of the misjoinder of charges 
was to make the trial altogether illegal, | 
Subyahmania Aiyyar v. King-Emperor, (1902)1. L. R, 25 Mad,, 61 followed, 


..Lhirkell White,.C. F—The appellant, San"Daik, has “been tried: 


for, and convicted of the offence of kidnapping a minor and the 
offence of murder. The Additional Sessions Judge has found that 
the appellant kidnapped from lawful guardianship a minor named 
Mi On Kin, and that he murdered his wife because she gave informa- 
tion which led to his discovery with the girl by. her parents, 

The first question for consideration is whether the joinder of charges 
in this trial is legal. Now, the provisions of section 233 Code of 
Criminal Procedure are clear and strict. For every distinct offence 
of which any person is accused there shall be a separate charge, and 
‘ every such charge shall be tried separately, except in certain 
specified cases. The only exception which can possibly apply to 
this case is that provided for by section 235, sub-section (7), of the 
Code. Under that sub-section, if in one series of acts so connected 
together as to form the same transaction, more offences than one are 
committed by the same person, he may be charged with, and tried 
at one trial for, every such offence. I do not think that by any 
stretch of interpretation the kidnapping and the murder in this 
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case can be said to constitute aseries of acts forming the same trans- 
action, On the assumption that the case for the prosecution has 
been made out, as to which.I do not express .an opinion, the kidnap- 
ping was completed, ‘The parents of the girl,.on information farntahe 
ed by the deceased, followed and recovered ‘her. So far that trans- 
action was at anend. Then, it may be admitted very soon after- 
wards, the appellant is said to have killed his wife in revenge for her 
action. |! cannot see how the murder can be regarded as part of the. 
same transaction as the kidnapping. Mere proximity in time between 
two acts does not necessarily. constitute them parts of’the same 
transaction. It would be easy to imagine cases in which kidnap-- 
ing might be connected with other acts in the same transaction. Sup- 
ose, in taking away a minor, the kidnapper were opposed by her 
father and killed him in order to effect his purpose of carrying away 
the minor; suppose having carried her away, he then committed rape 
on her: in that case, the kidnapping, murder, and rape would all be 
parts of thesame transaction and could be tried together. The distinc- 
tion betwecn this imazinary case and ithe concrete case under consider- 
ation is obvious. In my opinion there is no doubt that the kidnap- 
ping and murder in this case were distinct offences and did not fall with- 
in the scope of seclion 235, sub-section (7), Code of Criminal Procedure. 
It follows that section 233 of the Code applis, and that the charges 
of kiduapping and murder should haye been tried separately. 
As to the effect of the misjoinder of the charges in this. case, there 
is decisive authority inthe recent case of Suwdrahurani Atyyar v. 
King-Emperor (1) lam unable to distinguish the present case from 


‘that case, in which their Lordships of the Privy Council held that, in 


a trial conducted in a manner prohibited by section 234 of the Cade 


- of Criminal Procedure, the conviction must be set-aside. 


lL would therefore reverse the convictions and sentences in this 
case and direct that the accused San Daik be retried on the charge 


‘of murder, and, if acquitted on that, charge, separately on the charge 
“of kidnapping. ~ If, he 1s-convicted of murder, it will not. be necessary 


to re-try him on the charge of kidnapping. 
Fex, F.—I1 concur. 


Criminal Revision Before Mr, Fustice Thirkell White, Chief Fudge, Mr. Fustice Fox, 


No- rord of 


1902. 
November 
28th 





and. Mr. Fustice lrwin. — ‘ 


CROWN v, PO MAUNG, 

Illegal double sentence—Imprisonment and whipping— Practice ix revision. 

Where a combined sentence of imprisonment and of whipping cannot legally 
be passed, and it is found that the sentence of whipping which by itself might, have 
been legally passed has been executed, the proper course to adopt in revision is 
to set aside the imprisonment as a matter of course, 

Crown v. Skan Byu, rL. B, R., 149, Queen-Empress v. Hamga, 1 L- B. R., 55, 
referred to. Quéen-Empress v. Po Sin, 3+], L. B., 336, followed 

Thirkell While, C. #.—The accused, Po Maung, has been con- 
victed of theft ina house, andof having been previously convicted 
under section 457 Indian Penal Code. He has been sentenced, ac- 
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: cording: to the Magistrate’s judgment, under section 380-75, Indian , 


- Penal Code; to suffer rigorous imprisonment for two years and to 


receive 30 stripes. The sentence should have been under section 380 
Indian Penal Code and section 3 of the Whipping Act. The sen- 
tence of whipping has been executed. _ | 

It has been held in the case of Crown v. Shan Byu (1) that on 
a conviction under section 45:7 Indian Penal Code after a pre- 


‘vious conyiction*under s¢ction 386 Indian Penal Code a sentence 
‘of whipping and of -imprisonment cannot be passed. The ruling 


applies to “the present case and is no doubt corfect. A similar 
view.was taken in Queen-Empress v. Hamza (2). But in neither of 
these cases was it thought necessary to interfere with the illegal 
sentence of imprisonment. In the case of Hamza (2) no formal or- 
dets were passed. In the other case the sentence of whipping was 
formally set aside. ) 

With great respect to the learned Judges who cealt with those 
cases. itseems to me that, when an illegal sentence has been passed, 
the illegality should, as far as possib’e, be corr.cted when the case 
comes to the notice of this Court. In the present case a sentence of 
whipping or a sentence of iniprisonmcnt might legaliy have been 
passe, but not one of imprisonment and whipping. On appeal the 
Sessions Court had the opportunity of correcting the illygality by 
reversing the sentence of whipping, leaving the sentence of imprison- 
mentto its operation By an oversight this was not done and the 
sentence of whipping has been executed. As soon as the sentence 
of whipping had Leen executed, the accused remained in prison under 


a sentence wiich could not legally be passed. It seems to me clear 


that, as a legal sentence has been execuied, the accused cannot lawful- 
ly he detained under an illegal sevtence, 1 think therefore that the 
only possible method of remedying the wrong should be adopted and 
that the sentence of imprisonment should be reversed. 

If the, sentence of whipping was one which, could not legally -be 
passed, the position would be differcnt. In that case the prisoner 
would be undergoing a legal sentence and there would be no ground 
for interference by this Court. The fact that he had suffered an 


illegal sentence as well might be ground for compensating the prisoner 


or for extending to him the clemency of the Crown. 

| would reve-se the sentence of imprisonment and direct the release 
of Po Maung. 2 

Fox, ¥.—I concur in the views expressed in the learned Chief 
Judge’s judgment. 

Irwin, $—I concur with the learned Chief Judge. Mr. Meres, 
Judicial Commissioner, in Queen-Empress v. Nga Po Sin (3) set aside 
the imprisonment as a matter of course when the double sentence 
was illegal and the whipping had been inflicted, and in my opinion 
that is the correct order to pass. I do not think this Court can law- 
fully permit an illegal sentence to be executed when it is in its’ power 
to put a stop to the execution. | 


(1) (1902) 1 L. B, R., 149. (2) (1901) 1 L. B. R., 3. 
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sentence of— .. ao "ee a S Faas Osis) wee 

| ACKNOWLEDGMENT ON AN ACCUtUNT STATED—Promise without considera 
tion-Fresh contract—Cause op. action om ove ass 190 


fie S 


437 


il ay _" INDEX 


ACQUITTAL, IMPROPER-ENTRY OF ORDER OF DISCHARGE T( °E TREATED As 
ONE oF —Procedure in case of improper.discharge—“ Fi ver inguiry” 
—Criminal Procedure Cede, s. 437—Summary trial— %vhecation of 

 gectton 258 Crimina’ Procedure Code ap iy 

ACQUITTAL, PREVIOUS—Stbsequent trial on same facts—Col.. ting men to 
‘wage war against the King—Preparation to commit dacoity~-.Court of 
competent jurisdiction—Indian Penal Code, ss. 399, 122—Criminal Pre- 
cedure Code, 5. goz—Confession, Record of, in form of question and 
answer—Evidence Act, ss. 80, 25 sais ee ‘ie : 

AcT CONSTITUTING AN OFFENCE UNDER THE INDIAN PENAL C:'"8 OR OTHER 
LAW ALSO PUNISHABLE DerPARTMSNTALLY—Abuse of por s by village 
headman—Sanction of Deputy Commissioner to prosecute- ower Burma 
Village Act, s. 19 ov sas ‘a ie oes 

ACT CRIMINAL IN ITSELF, DEATH CauseD By—IJndian Penal Code, s,304A ... 

ACT DONE BY HUSBAND IN_PURSUANCE OF COMMION BUSINESS BINDING ON 
wirFkj—Sale of tmmoveable property by husband without knowledge of 
wife-tupparent acquiescence subsequent to sale, by wife, no proof of 
consent—Presumption—Buddhist law—Husband and wife sai 

ACT DONE IN FURTHERANCE OF COMMON INTENTION, LIABILITY FoOR—Mur- 
der—Probable and natural vesult of acts—Indian Penal Code, ss, 302, 34 

Acts, PROBABLE AND NATURAL RESULT OP—Muvder—Common intention — 
Liability for act done in furtherance of —Indian Penal Code, ss, 302, 34 

ADDITION OF NAMES—Promisaory-notes—Material -alteration—Negotiable 
Instruments Act, s, 87 ass ee Va wate re 

ADDITIONAL Sgssions JUDGE, ReyisionaL powERS or—Power to call for 
proceedings of Magistrates— Power to refer to High Court—Criminal 
Procedure Code, ss, 435, 438 (1) —An Additional Sessions Judge as such 
has not the powers of a Sessions Judge to call for the proceedings of 
Magistrates under section 435 or to refer proceedings to the High 
Court under section 438 (7), Criminal Procedure Code. Kefatullah y. 
Ferusuddin Miah, 5 Calcutta Weekly Notes, 71, referred te, and Musa 
Asmal and others, I. L. R. 9, Bom., 164, cited, 

Crown v. Abdul Guffur awe as ses “Ke 

ADHESIVE sTAMP, RECEIPTED BILL BEARING UNCANCELLED—Stamp dut 

_-chargeable—Stamp Act, ss. 2, cls. (12) (23), Art. 53, rst Schedule, 17, 72, 63 
ADJOURNMENT OF, TRIAL—Reasonable cause—Criminal Procedure Code, s. 
 344-—There is no authority fer adjourning the trial of a case till all the 
~-. absconding accused are. founc. An accused has the right to. have the 
‘<“evidence against him recorded at as early a period as pOssible. The 


‘oe 


“- -absence of some of the-accused is not a “ reasonable cause.’ for adjourn- - 


ing the enquiry into the guilt of the accused who are present, 
~ Queen-Empress v Nga Tun Hla and others as i 
ADMINISTRATION, LeTTERS tF—filing of valuation of property—Payment 
of Court Fees—Court Fees Act, s.19 I gu a a 
ADMISSION OF APPEAL aPTER TIM“ —Application for review, Time occupied 
in—Limitation—Discretion of Court when liable to review or appeal ... 
ADMISSioN oF DOCUMENT BY APPELLATE CouRnT—Award of lugyts—IJn- 
styument of partition—Unstamped document—Siamp duty and penalty 
not tendered in Original Court—Stamp Act - 


ApMission, APPLICATION FoR—Xestoration to file of an appeal struck off Pipi 


defauli—Appeal to His Majesty tn Council—Time limits, Extension of 
for security and dejosit—Cruil Procedure Code, ss. 596, 602 
AportTion—Buddiist Law—Proof re 


ApvocaTz, TIME FOR ENGAGEMENT OF—Appeal—Summary dismissal— ~ 


udgment—Postponement of trialsx—Commencement of trial—Criminal 
vocedure Code, ss. 344, 421, 424 wes ree ar 
ADVOCATES WOT NECESSARILY AGENTS OF CLIENTS IN MERCANTILE TRANSAC- 
Tions—fPrincipal and Agent eux! ita sits 
AGE oF accUsED—Substituted order of detention in rejformatory Piss 7M 
prisonment—Order of duly empowered Magistrate—High Court's power 

of inter ference—Reformatory Schools Act,.s. 16.—W here an accused gave 
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his age as 14 years, and a duly empowered Magistrate though having 
reasons to suspect this statement as being be'ow the mark, accepted t 
and sentenced him in lieu of two years’ rigorous imprisonment to be de- 
tained in areformatory school until he attains the age of 18 years. 
Held,—that tte case was not one of an order illegal on the face of it or 
made without jurisdiction with which the High Court could interfere, and 


that secti-n 16 of the Reformator, Schools Act debars the High Court . 


from altering the order passed by the Magistrate with respect to the age 
of the offender or the substitution for imprisonment uf an order for de- 
tention in a reformatory school. 

A sentence or order by a Magistrate should be as precise and definite 
as possible and should not leave the term of detention to be ascertained 
by the authorities of the reformatory school. 

Crown v. Valu... eee see _ ses wie 

Acent, Principat anD—Advocates not necessarily agents of clients in mer- 


cantile transactions ‘ = wt 


AGENT, RECOGNIZED, SUIT BY OR AGAINST, IN HIS OWN NAME aaa 
AGGREGATE£ SENTENCE—Criminal Procedure Cede, s. 35 (3)—Concurrent 
sentences = .«s - owe one ee niga 
AGREEMENT, -ANTE-NUPTIAL—Mahomedan Law—Husband undertaking to 
allow wife tolive with hey parents ... she aes aise 
AGREEMENT BETWEEN FATHER AND MOTHER—Maintenance—Father’s 
' liability to maintain child—Criminal Procedure Cede, s. 488 as 
ALIENATION OF HALF OF JOINT PROPERTY, POWER OF HUSBAND AS TO— 
Buddhist husband and wife—Consent, Want of, of wife—New deferice 
vaised in ee Procedure Code, ss: 542, 566 eee sas 
ALreraTion, MaTeriaL—Promissory note—Addition of names—Negotiabie 
Instruments Act, s. 87 cay ove eas see 
ALTERNATIVE CHARGES—I/mproper discharge of accused—Further in quiry— 
Reference to High Courvt—Criminal Procedure Code, s. 497— False 
statement made to police officer—Criminal Procedure Code, s.161— 
False evidence—False information—Contradictory statements to police 
and to Magistrate—Conviction in the alternative—Indian Penal Code, 
ss. 193, 182—Police Sergeant not subordinate to Township Magistrate 
—Criminal Procedure Code, y. 195 (i) (a)—Criminal Procedure Code, s. 
Awanpuswr oF PLAINT.—Contract pare performance—Power to add 
parties—Practice—Court of lirst Instance—Appellate Court—Civil 
Procedure Code, ss. 32, 33, 50 (dJ—Specific Relief Act, s. 27 Ch) 


ANCESTRAL LANDS.— Division and separation of shaves dmongst co-heirs— 


Pre-emption—Relations of remote degree. 

The plaint lands belonged originally to the plaintiff’s grandparents. On 
the death of plaintiff’s grandmother, her six children divided the ancestral 
property and the property which was the subject matter of the suit fell 
to the share of the grandmother of first and second defendants. The 
plaintiff claimed notwithstanding the division and separation of shares 
amongst children of his grandparents, that he was a co-heir with those 

_ defendants in respect of the land in suit, and that those defendants were 
under obligation to cffer the land to him for sale before selling it to 

-Strangers. - . 

Heid, - that there is no authority for holding that before a Burman can sell 
his property to others he is bound to offer it first to every one of his re- 
Jations including those of remote degree. Upon the division of the pro- 
perty amongst the children of plaintiff's grandparents each child took 
the particular lot or !ots which fell tohim free from all obligationas regards 


pre-emption, and a fortiori the descendants of each child also took the lot 


or lots which devolved on them respectively free from such obligation. 
Nga Myaing v. Mi Baw, S. J. L. B 39, discussed. 

Shwe Eik Kev. Tha Hla Aung and three others |... a = 

ANTE-NUPTIAL AGREEMENT—Mahomedan Law—Husband undertaking to 

- allo wife to live with hey parents ~ a ae: pe 
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APPARENT . ACQUIESCENCE SUBSEQUENT To SALE, BY WIFE, NO FPRoOF of 
conssnt—Presumption—Buddhist Law—Husband and wife—Act done 
by husband in pursuance of common business binding pn wife—Sale of 
tmmoveable property by husband without knowledge of wife  - aa 

ApPEaL—Summary dismissal—Fudgment—Postponement of trial—Com- 
mencement of trial —Time for engagement of advocate—Criminal Pro- 
cedure Code, s§ 344,421, 424.—A Sessions Judge or Magistrate dismissing " 

an appeal summarily need not write a judgment. The commencement 

of acriminal trial teforea Magistrate should not ordinarily be postponed 
to give the accused time to engage an advocate. Postponement may 
sometimes be right in complicated and difficult case. 

Nga Taung Bo and another v. Crown ... eae ane. eee 270 

ApreaL, ADMISSION OF, AFTER TIME—Application for review, Time occupied 
in—Limitation— Discretion of Court when liable to review or appeal ... 313 

APPEAL AGAINST ORDER RETURNING AN AFPEAL FOR PRESENTATION TO 

= PROPER CouRT—<aA ppellate jurisdiction of Chief Court—Civil Proce- 
dure Code, ss. $7, §82, 588 (6) nes ae - ave 

APPEAL FROM ORDER OP COLLECTOR—Kevision of orders of Collector — 
Land Acquisition Act, st. 18, 55: 

Held,—that in the absence of rules framed under section 55 of the Land. 
Acquisition Act on the subject of appeals from the orders of a Collector 
or regarding revisions of such orders, if a Collector wrongly refuses to 
make a reference under section 12 of the Act, or passes any other order 
in the course of his proceedings which the party may wish to appeal 
against, there is no authority to whom the party can make application 
unless it be a superior executive or revenue officer. ~ 

Robert Leslie vy. The Collector of Mergui — a 132 

Appgat, New pEFENCE RAISED IN—Buddhist husband and wife—Foint pro- - 
perty —Alienation of half, Power of husband as to—Consent, Want of, of 
wife—Civil Proc.dure Cede, ss. 542, 566 bai area 

ApPrRaL, ORDER DISMISSING AN, FOR DEFAULT, RIGHT OF APPEAL AGAINST— 
Special remedy —Right of appeal against order refusing to ve-admit on 
appeal—Civil Procedure Code, ss. 556, 580 (27)... . “ss 

Appear To His Masesry tn COUNCIL, — Application for admtssion—Restora- 
i+ -tion-to-file-of an appeal struck off for defauli— Time limits, Extension of, 
for security and deposit-—Civil Procedure Code, ss...596, 602.— While 
the Court has power to restore to the file an application for admission of 
_ an appealto His Majesty in Council which has been struck off for default 
‘and to extend the time:limits specified in section 6c2 of the Code for the 
+= «furnishing. of security. and the. deposit of éx penises, those limits are. not to - 

be departed from without cogent reason. 
Burjore v. Bhagana, J. L. R. 10 Cal., 557, followed 

Ma Me Galev. Ma Sa Yi ... ‘we ree a 
APPELLATE CouRt—Contract—Specifie performance—Power to add parties 

—Plaint, Amendment of —Practice-Court of Firvst Instance—Civil Pro 

cedure Code, ss. 32, 33, 50 (d), 582—Special Relief Act, s, 27 (6) = 952 

APPELLATE CouRT, JUDGMENT OF, CONTENTS OF—Civil Procedure Code, s. ’ 
a a sme “a8 ope wee en” ' 20 

Acute ite Court, Procepure or —Party discovered to be a minor 5 38° 

APPELLATE JURISDICTION oF CuleF CourtT--Civil Procedure Code, ss. 57, 

582, §88 (6)—Order veturning an apbegl for presentation to proper 

- Court, Appeal against— ... ie oe tis 32 

APPLICATION FOR ADMIsSIon—Kestorditon to file of an appral struck off for 
defauli—Appeal to His Majesty in Council—Time limits, Extension of, 
for security and deposit—Civil Procedure Code, ss. 596, 602 ss 

APPLICATION FOR REVIEW, TIME-CCCUPIED In—Admisston of appeal after 
time—Limitation—Discretion of Court when liable to review or appeal, 

The fact that an application for review of judgment has been made is not 

good cause for admitting an appeal after time if the application for review 

_ Was not made On reasonable grounds.- 
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--The discretion of a Court is liable to review or appeal where the Court has 
acted through caprice or prejudice or where the discretion has been exer- 
cised without'any proper legal material to support it. 

_U Pyinnya v. Maung Tun, P. J. L. B-, 515, and Brojender Coomar Roy 
Chowdry, 7 W-R:, 520, cited; Balwant Singh v. Gumani Ram, (1883) 
[-L-R. 5 All. 5913 Raghunath Gopaul y. Nilu mr he (1885) 1-L.Re 

: 9 Bom, 452 ; Gournda v Bhandart, (1891) I. L. Re 14 Mad 81; Pundlik, 
-y. Achut (1894) I-L-R., 18 Bom-, 84, Ashanulla v. Collecty of Décca 
(1888) I-L-R. 15 Cal, 242; Karym Buksh v» Daulat Ram, (1888) P. Rs, 
183, followed. * , 

Maung Po Lu vy. Maung Kyin ee vos ee or 
AprticaTion, Ossection To—Probate or Letters of Administration—Form 
of caveat—Probate and Administration Act, s. 71 ses on 
APPLICATION OF SECTION 258, CRIMINAL PRocEDURE CoDE—I/mpropey 
entry of order of discharge to be tveated as one of acquittal— Procedure 
incase of improper discharge—“ Further inquiry °—Criminal Proce- 
dure Code, s» 437—Summary trial sas eos se 
APPLICATION TO BE MADE TO COURT HOLDING THE ASSETS PRIOR TO THEIR 
~  REALIZATION—E£xecution of decree—Kateable share of sale-proceeds—Ap- 
plication to be made to Court which passed the decree or to Court to 
which the decree has been sent for execution—Civil Procedure Code, 

#f 295, 230 ius oes eee “06 nee 
APPLICATION TO BE MADE TO COURT WHICH PASSED THE DECREE OR TO 
CouRT TO WHICH THE DECREE HaS BEEN SENT FOR EXECUTION—Exe- 
cution of decvee—Rateable share of sale-proceeds—Application to be made 
ta Court holding the assets priory to thety vealisattzon—Civil Procedure 
Code, ss+ 295, 230 ads; és ” “sa Me 
APPLICATIONS, ENQUIRY INTO, FOR REMOVaL OF ATTsCHMENT—Atiached 
property—Remedy of objector oy claimant against orvder—High Court— 
Revistonal . jurisdiction —Procedure—Practice—Civil Procedure Code, 
So. 278, 280, 281, 622 as ie ee : 


ARREST ~~ Restraint— Handcuffs, Abuse of the use of —Bailable offence—Re- 
sistance to unlawful force—Indian Penal Code, s. 22g—Criminal 
Procedure Code, ss. 46, 50 

It is by ro means necessiry that a police officer should in arresting 
an accused person immediately proceed tu-put handcuffs on him, or to 
tie him with cord or chain. Such articles are used as means of restraint, 
and their use car only be justified under the provisions of sub-section (2) 


= ff 


oo 


""" """ Of section 46 of tne Criminal Procedure Code, or under the general 


‘ provisions contained in section 50 of the sarne Code. 
hen the offeice against an accused its a bailable offence, the police 
have no authority to attempt to put handcuffs on him in the frst instance, 
and would only be justified in using them if for some special reason there 

' had been reasonable ground for believing that he, after a proper arrest, 
would attempt to esEape and was likely to do so, or he could not be got 
to go to the police-station except by ‘such amongst other means. 

Trivial resistance to unlawful force on the part of an arresting officer does 
not constitute an offence under section 224 Indian Penal Code. The 
law regarding arrest and restraint of persons distinguished. 

It is highly important that Magistrates should check any abuse by police 
officers of their powers and should insist onthe plain provisions of the 
law being carried out, It is obvi: us that the abuse of the use of hand- 
_ may be made the means of very great cppression by unscrupulous 

_ officers, : 


Tan Sein alias Maung Saing v- Crown ses te one 
ARREST WITHOUT WARR{NT, LIMITATION OF POLICE OFFICER TO—Gambling 
tn public place—Gambling Act, s § “. oe, one 
ARTICLES LIABLE TO SEIZURE—Gambling—Information and grounds of 
belief, Record ik Waited Serco Gambling Act, s+ 6 (1), (2) 

(yp TT ote one / 
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ARTIFICIAL INPLATION OF PRICES—Breach of contract—Sale and purchase— 
Damage Measure of —Market-rate—Legitimate mercantile transaction... 
Assautt Assault on a woman with intent to outrage her modesty—Charge 
under minor offence—Conviction of graver offence—Indian Penal Cede 
65+ 354, 352-—-Lransfer of part-heard case to another Magistrate— Right 
of accus.d to have witnesses recalled and reheard—Criminal Procedure 
cde, s. 350—Practice. The accused was sent for trial under section 354 
Indian Penal C.de before the Subdivisional Magistrate. This Magis- 
trate after record'ng evidence, examining the accused and charging him 
with an offence under s-ction 352 Indian Penal Code, transferred the 
case for-trial to another Magistrate. The second Magistrate without re- 
calling or rehearing the witnesses gave judgment convicting the accused 
under sect on 354 Indian Penal Code. 

Held,—that the Magistrate’s procedure in pass'ng orders without recording 
the evidence of the witnesses for the prosecution was irregular as secticn 
350 Crimiral hr cedure Code did notapply. That section relates to 
cases in which a Magistrate ceases to exercise jurisd ction and is succeeded 
by anvther Magistrate and not to cases of transfer from cne Magistrate 
to another: In ihe! -tter case the Magistrate must begin the trial afresh. 

In «ny c se when a Magistrate purports to act under section 350 Criminal 
Procedure Code, ke shou'd inform the accused of his option to have the 
wit: esses rehea-d unver proviso (a) and should record that he has done so. 


Held al‘o,- that while on a charge under section 35} the accused might be ° 


convicted uf the minor offence under section 3532 he could, not when 
charged withthe livliter offence under section 352, be convicted of the 
graver offence under section 354 Indian Penal Code. 
Crown Vv: Nga Chit Te vee oe : oo oon see 
ASSAULT ON A WOMAN WITH INTENT TO OUTRAGE HER MODESTY— 
Assault —Charge under minor offence—Conviction of press offence— 
Indian Penal Code, S8+-354, 952—Transfer of part-heard caseto another 
Magistrate—Right of accused to have witnesses recalled and reheard — 
Criminal Procedure Code, s» 350—Practice nae swe 
ASSETS, SUMM.RY¥ ORDER FOR DISTRIBUTION OP—Insolvency proceedings— 
Proc:dure—Cisil Procedure Cods,-ss+ 350; 352, 3521 355; 350 | 
ATTACHED PROPERTY—Enyuiry into applications for removal of attachment 
—Remedy of objector or claimant agatnst order—High Court—Revisional 
hero dal vocedure—Practice—-Civil Procedure Cede, ss. 278, 280, 
_. 861,622. @ = rte) Pecans 62 fake a) FERS 
The questions which have to be. considered. during am investigation under 
- gectren 278° Civil Procedure Code are comparatively simple, and questions 
of legal rghts and title are not relevant except so tar as they may affect 
the decisicn as to whether the possession is on account of, or in trust fer, 
the judgment-cebtor or some other persun: “= 
In enquiries into applications for the removal of attachment where a 
Court wanders from the points necessary to be considered and does nct 
make an investigation and passes an order such as the claimant is entitied 
to in accordance with the terms of sections .273— 281, the High Court 
will not refuse to grant the extraordinary remedy of revision, notwith- 
standing that the claimant or objector has open to him a remedy by way 
of suit und:r secton. 283. Jttrachan vy. Velappan, 1-L-R- 8 Mad., 484, 
and Guise v- Faisraj and another, 1.L-R.15 All., 405, dissented from. 
San Tun Pru vy. Mi Ani Me and others ... al a wen 
- ATTaACHMENT BEFORE JUDGMENT—Pyvoperty outside jurisdiction of Court--= 
Civil Procedure Code, s. 648—~ Rulings of Special Court binding.—Section 
648 of the Code of Civil F'rocedure does not prescribe the circumstances 
uncer which attachment before judgment may be ordered of property 
situated wutside the jurisdiction of the Court, but merely prescribes the 
pro.edure to be adopted when property. outside the jurisdiction of the 
Court is to be attached- Ruiings of the Special Court are binding on the 
pone of Lower Burma unless or until they are overruled by the Chief 
; Court. 
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Page. 
Krishna Sami y. Engel, 1.L-R- 8 Mad-, 20, Darwocd v. Moona Abdul 
Kassim, P.J.L-B., 56, referred to- . 
N. Pannu Thavan y. Sathappa Chetty ... ows 310 
ATTACHMENT, ENQUIRY INTO APPLICATIONS FOR REMOVAL or—Attached 
property—Remedy of objectcr or claimant against order--High Court - 
Revisional JAE ERS EINES “ESS Civil Proc dure Code, ss. 


278, 280, 281, 622 180 
ATTACHMENT, REMOVAL or— Dismissal ‘of application. Civil Procedure ; 
Code, s. 102—Courses open to applicant 70 


ATTEMPT TO C\USE HURT-W.TH KNIFE—Jndian Penal Code, SS. J24 and 
_311.—In order to constitute an attempt punishable under section 511 of 
the Indian Penal Code some act tcwards the commi-sion of the offence 
“ must be done. Wherethe accused raised his knife -in a threatening 
‘manner manifesting an -intention io stab, but did not actually try to stab 
-the complainant,—Held—that the act fell short of an attempt to stab. a 
Empress v. Riasat Ali, (1882) |. L. R. 7 Cal., 352, followed. 
Crown v. Tha Do Ala and two others  ... 264. 
ATTEMPT TO MURDER—Conviction of offence other than that charged— 
' Grievous hurt with ada—Indian Penal Code, ss. 326, 307—Criminal 


Procedure Code, ss. 236, 237, 226, 227—Two scales of punishment ts 221 
_ ATTET-PA PROPERTY—Buddhist Law- Inheritance—Lettetpwa property— 
Out-of-time grandchild, Share of—Estate of Grandparents .. 93 
AUCTION-PURCHaSER, RignTs or—Distinction between decree: ‘holding pur 
chasey and other purckasers—Sale in execution of decree «., °2 


Awarp oF Lucyris.—/nstrument of partition— Unstamped document—Stamp- 

duty and penalty not tendered in Oviginal Couvt—Admission of docu- 
ment by Appellate Court—Stamp Act.—Where the stamp duty and pen- 
alty on an aw ard by lugyis—which fell under the desciiption of “instru- 
ment” of partition as defined inthe Indian Stamp Act, 18¢9—was not 
tendered in the Original Court . oes 

Held,—that an Appeliate Court could not admit'the document in evidence 
even if the stamp and penalty has been tendered to it. Champabaty v. Bi 
Bi Fibun, 1. Le R. 4 Cals, 213, followed. 

Ma Shwe nye v. Ma Bok Gale bis Te wee im 84 


: B 


. Bain—Diseretion of High Court.or Court of Session as to granting —-Crimi- 
Bad nal. Procedure Code, s..g498.—Section 498 Criminal Procedure Cede gives 
- a High Court or Court of Session an unlimited judicial discretion in 
dealing with an application for admission to bail. 
Crown v. Ebvahim Ahmed Dawocdjee . 62 
BAaILaBLe OFFENCE—Arvest—Restraint— Handcuffs, “Abuse of the use of — 
Resistance to unlawful jforce—Indian Penal Code, s. 224—Criminal 
Procedure Code, ss. 46, 50 one “ 
Benca or MacisTratTes— —Furisdiction—Summary trial—Consent or 
_ watver of accused—Indian Penal Code, s. 354¢—Criminal Procedure : 
Code, as. 260, 26r ie mae ve 63 
Bitt, Recerprepd BEeaRING UNCANCELLED ADHESIVE sTAMP-—Stamp duty 
chat geable— Stamp Act, s. (2), clauses ‘s 12) {: = Art | 5R, Ist chin as 1% P 
12, 63 281 
Bond—Sureties— Burma Gambling Act, s S. 7, =- * 45 
Borrowzrs, LENDERS anD- Suit or promissory- -note— — Equitable mortgage 
‘  assecurity for loan—Desree fer payment of claim by instalments-— 
Civil Procedure Code s. 210 or 
BREACH OF Conteact—Damages—Principle of Assessment—Indian Con- mee ok 
tvact Act, s. 73—There is nothing in the Indian Contract Act which 
requires a person who cancels an agreement for service to accept those 
services as originally agreed to. % 
The principle on which damages for breach of contract are assessed is 
laid down in section 73 of the Indian Contract Act, and the explanation 


193 
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to that section shows that the means which existed for remedying the in- 

convenience caused should be taken into consideration- 

B. Dez v- L. F- Fohn alias F. F. Lynch ass ne 

Market rate, Evidence of —Damages—Computation of ... = 

Sale and purchase—Damages, Measure of Market-rate— Artificial— 
inflation of peice Lagstmate mercantile transaction- 

It is settled law that the market value cof a marketable commodity at the 
time when the contract was broken controls the measure of damages for 
breach of a contract for the sale and purchase of such commodity, and 
damages are estimated at the difference between the contract price and 
the market value or price at the time of the breach. 

Where, however,the defendants argued thatthe high price of rice in the 
market on the contracted dates for delivery wasentirzly due to the opera- 
tions of the Syndicate to which the plaintiff belonged and that the Syndi- 
cate’s purchases were not bond fide mercantile transactions. 

Held,—that even assuming that this was proved, it is not for Courts to 
dictate to merchants what transactions they may and what transactions 

‘ they may not enter into. The transactions were not iilegal or immoral 
a were not gambling transactions. To refuse to accept the market- 
rate actually ruling admitted:y, if a genuine rate, the proper measure 
of damages, on the ground that the rate was. intentionally forced up by 
the plaintiff's purchases, would introduce into commercial transactions 
rose of uncertainty and confusion the results of which cannot be 
foreseen- 

Mohamed Esoof Ismail & Co. v- Khoo Sin Thwak and another ... ae 

Breacues oF Excise Act — Offence—Furisdiction—Township Magistrate— 
Offence committed in another township— Subdivision! Magistrate, Power 
of, to transfer case—Criminal Procedure Code, s. 346 (2)—Summons 
and Warrant Case - Practice—Criminal Procedure Code, s. 242— Causing 
disappearance of offence committed—Indian Penal Code, ss. go, 201— 

BRIEF STATEMENT OF REASONS—Stone throwing at a house—Indian Penal 
Code, s+ 336-—Summary trial oe wits nee = 

British suBsEcT, Evropean—Security proceedings—Commttment—Court 
of Sessions—Criminal Procedure Code, s-107  ... eee eee 

BROKERAGE ON WAGERING CoNTRACT—Collateral agreenicut-devoid of the 
element of wagering—Indian Contract Act, s. 30.—A tontract by way of 
wager is not an illegal contract although, or because, it cannot he en- 
forced ina Court of Law: x moviests 3 

- Although:a contract to pay. differences only on contracts for the purchase 

- and sale of rice is'void’ as being of the nature'of wager, cullateral agrees 
ments which are themselves devoid of the element of wagering though 
they may be ente‘ed into with knowledge of the nature of the principal 
contract, are not avoided by s. 30 of the Indian Contract Act, or by any 
other provision of law 

M. A- Oothaman v. Kong Yee Lone & Co, ais ind 

BROTHERS AND SISTER ALREADY DIVIDED—Buddhist law—Succession— 
Estate of divided deceased sister—Equal rights of eldey brother or sisters 
on failure of younger brothers or sisters—Exclusion of children of bro- 
ther predeceasing his divided deceased sister... wie we 

BUDDHIST .HUSBAND AND WIFE— Foint property—Alienation of half, Power 








of husband as to—Consent, Want of, of wife—New defence raised in ~ 


appeal—Givil Procedure Code, ss. 542, 566. 


There is no authority for holding that a Buddhist husband can without the - 


consent of his wife alienate half of any land which they may jointly pos 
sess:' Ma Thuv. Ma Bu, S. J. L-B., 578, cited. A iil 
Although an Appellate Court was not bound to entertain questions as 
to the wife’s interest in the land and as to her consent to the sale thereof—=—= 
questions which_had not been raised in the Court of First Instance or enter- 
ed originally as ground of appeal—it nevertheless did not err in so doing 
in the interests of justice and in order to avoid further litigation, provided, 
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as was the case, that full opportunity of adducing- evidence was ‘afforded 
to both parties- , 
Poran Sookh v- Parbutty Dossee, 1-L-R.3 Cal., 612; Lachman Prasad 
v- Bahadur Singh, 1.L. R. 2 All., 884; Damodar Madhowji and others 
v- Faramanandas Feewandas, 1.L-R- 7 Bom.,155 ; Ram Narain Roy v. 
Nil Monee Adhikaree 23 W-R- 1690; Mussamut Ustoorun vy: Babu Mo- 
han Lall, 21 W-R.-, 332 and 17 W-R., 407, distinguished 
Maung Weik v. Maung Shwe Lu | 134 
Buppuist Law—Adpption— Proof-—Adopticn among Buddhists is a mixed 
question of fact and law. Courts are bound to insist up«n strict proof 
thereof. An essential point is publicity of the relationship, and of the in- 
tentions of the adoptive parerts in regard to the inheritance of their estate 
by the adcpted child. Residence together in one house ts not sufficient 
indication of the relaticn of the parties being that of adopted child and 
adoptive parent. 
Ma Gun y. Ma Gun, S. J.,L.B.,25 cited, Mawnag Aing vy. Ma Kin, Chan 
Toon, 157, and Ma Mein Gale vy, Ma Kin, Chan Toon, 168, approved, 
Ma Pwav. Ma The Theand others sss. sas kes see 273 
Buppsist Law—Ausband and wife—Act done by husband in purstuance 
of common business binding on wifi—Sale of tmmoveable property by 
usband without knowledge of wifi—Appurent acquiescence subsequent 
to sale, by wife, no proof of sonsent—Presumption —Fcr many purposes 
Burmese husbands and wives may be regarded as partners, and where 
the husband manages a business on behalf of himself and his wife, acts 
done in pursuance of the common business would no doubt bind the 
wife. But this principle cannet be applied to such a transaction as the 
sale of immoveable property belonging to both. In such a case further 
evidence is required besides the fact that the transaction was In some 
way connected with a business in which it might be presumed that the 
wile was concerned, and besides the fact that the wife made no open 
pretest against such sale: 


Because a wife consents te, or acquiesces in, a mortgage, the presumption 
does nvt arisethat she also assents to a sale of the property. Nor should 
apparent acquicscence subsequent to the sale be regarded as proof of 
consent by the wife to such sale. 

Maung Tun Myatyv. Raman Chetty, P.]., L.B., 37; Soobrvamonian 

| Chetty vy. Ma Ye, P.J., L.B., 568; Ma Thuy. Ma Bu, S.J.,L.B., 578; 
referred to. z sok man rs . 


.. Maung Twe and-others v. Ramen Chetty -- 9 - 0. 0-7 ue, ae 1I 

uppHIST Law—J/nheritance—Attetpa property—Letleipwa property—Out- 
of-time grandchild, Share of—E£state of grandparents,—ihe plaintiff 
sued for three-fourths of the “‘ altetpa ” property of her grandparents and 
one-eighth of the “‘lettetpwa”’ property. | 

Held,—that as she was an “vut-of-time grandchild,” #.e., her parents had 
predeceased the grandfather, she -was only entitled to one-fourth of the 
above shares. 

Ma Pu and others v. Ma Le eis ae site dive 93 


Buppuisr Law—IJ/nheritance—Eldest daughter, Claim of, to a share of the 
general joint estate on the death of the mother—Rights of eldest child— 
Claim of eldest son to one-fourth share of the general jotnt estate on the 
death of the mother, when the father marries again.—The hasty abuse 
by ason of a father on a single occasion—conduct which was also forgiven 
and not made a ground for any public declaration by the father—is not 
ae conduct as to deprive the son of any right to inheritance which he 

as, 

The principle that an eldest daughter gets a one-fourth share of the 
general joint estate of the parents on the death of her mother, and 
an eldest son on the death of his father, simply because the daughter 
and son perform the family duties of the mother and father respectively, 
is not to be fi und clearly enunciated in the Dhammathats, although 

é \ i 


x | INDEX, 


Page. 
there are indications of such a principle. . The eldest son gets the 
father’s official and personal Peers ines when the father dies; the eldest 
daughter in acorresponding way takes her mother’s official and per- 
sonal belungings; but in regard to the one-fourth share, while some 
Dhammathats are indefinite, others appear to give rights to the eldest 

. child. Occasicnal passages, however, put the daughter in an inferior 

_ position to a son. 7 

It may not be very clear from the Dhammathat now available that a 
son can claim a one-fourth share from his father when. he lives sepa- 
rately and when the father does not marry again, but it is not open to 
reasonable doubt that when the father does mairy again the e'dest son 
especially if he be the eldest child, can claim a one-fcurth share of the 
general, joint estate of the parents. 

Maung Sctk Kaung v. Maung Po Nyecin BFS np sae 
Buppaisi Law —Inheritance—Parents pre-dcceasing grandparents—Grand- 
children i siec inet deceased parents Shares of — : 

Among grandchildren whose parents have pre-deceased their grandparents, 
the only one who ranks with the surviving-uncles and. aunts is the eldest . 
representative of the eldest child ; the cthers only take one-fourth of the 
share that their pa:ents would have enjoyed. 

Maung Hmaw v. Ma On Bwin and others, 1 L.B.R., 104; Ma Pu and 
two others v. Ma Le, t L.B.R., 93; Maung Hmuv, Maung Po Thin, L. 
B. R,. 53 Ma Po and another vy, Ma Shwe Mi, Chan Toon’s Rulings, 418 ; 
in re Mi Thatk, 233, Chan Toon’s Rulings; Ma Myav. Maung Po Lhin 
P.J., L. B., 585, and in re Maung Seik Kaung, 1L, B. R., 23; referred to. 

Ma Saw Ngwe and two others vy. Ma Thein Yin... an cas 

~ Buppaist ~ baw—Inheritance—Son of divorced wife—Filial relations— 
Maintenance by fathey—Revizal of lost rights. 

A daughter and son lived with their mother alter she had been divorced 
from their father. There was division of property at the time of the 
divorce, and further prope'ty was assgned tothe children. At the lime 
vf divorce the daughter and son were aged six and eight years. The 
father died when the children were 11 and 13 years of age. “1 hey did not 
and could not ef their own accord renew filial relations with their father. 

~ Though the father took an active interest in their educa:ion and helped 
towars their support, he did not take them into his own household or 
_ _ family.. . Cpe er: fee : | 
Held,—that under. the circumstances menticned the scn ss much as the 
. daughter was excluded from inheriting in the deceased father’s estate. ____ _ 
* The children’ of separated’ parefi(S are included amvng those children who 
cannot inherit, and no distinction is made between sins ani daughters. 

The mere fact of a father helping to educate or maintain a son is nct 
sufficient to revive rizhts which such son head lost in law and intention at 
the time of his mother’s divorce, - 

Mi Thaik vy. Mi Tu, S J., L, B. 184; Ma Shwe Ge v. Maung San, S. J. 
L. B., 296; Maung Hmat v. Ma Po Zon, P. J., L. B..46u; Ma Pon v. 

Maung Po Chan, Chan Toon, 450, distinguished; Maung Ba Kyu v. Ma 
Zan Byu, P. J., L. B,, 290, dissented from. : ‘ 

Mi San Mra Rhiv, Mi Than Da U and two others = ae ove 161 

Buppaist LAW: INHERITANCE—Title of eldest son who has obtained his 
one-fourth shere to share thereafter in the remainder of the estate. 

There is no authority for thinking that an eldest son, after having taken , 
his one-fourth share of the estate of his deceased father, retains ary right 
to a further future partition of, or any right in, the remainder of the estate 
except the right «f pre-emption in case of sale by the remaining co-heirs. 

In such a claim for pre-emption the co-heirs would have to be made 
defendants or joined as plaintiffs, 

Ma.On and others v, Ko Shwe O and others, S.J.,L.B, 373; Ma Ngwe 

“Vv. Lu Bu and another, S. ]., L. B,, 76; Maung Shwe Nyun and other v. 
Ma So and another, U.B,R., p. 97 of 1900; cited, . - 
Maung Hmu vy, Maung Po Thin vee ‘ies 37 one 50 
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Buppuist Law—Succession—Brothers and sisters already divided—Estate 
of divided deceased sistey-—Equal rights of elder brothers or sisters on 
failure of younger brothers or sisters—Exclusion of children of brother 
pre-deceasing his divided deceased sistey.—In the case cf brothers and 
sisters already divided, the elder br: thers or sis'ers inhe:it only on failure 
of younger brothers or sisters ; but the second of such elder brothers cr 
sisters would not exclude one clder than himsel! or herself. ‘The principle 
that property does not ascend does nct operate in such a case: the eldest 
is net barred from equal rights with the second. 

It is a principle of Buddhist law that only those closely related should 
inherit, and that relations of the same degree should inherit to the ex- 
clusion of these of a more remote degree, ¢.g., that children shou'd exclude 
grandchildren. There are certain exceptions to this rule (eg., in cas“s 
where there has been no division). In such cases elder brothers within 
reach of the inheritance would share equally, and one brother so witnin 
reach dying before distribution, his children would take per stirpes and 
not per capita. In cases where there has been division, however, if the 
eldest trether pre-deceases his sister, his children cannot succeed to her 
estate where there is a surviving second brother: the surviving second 
brother is the sole heir, 


Maung Hmaw vy. Ma On Bwin oe va nie ses 


Buppuist Law—Suit for divcerce—Claim to partition of property—Causes 
of action distinct—A suit for diverce and for partition of pr perty do 
not ccnstitute a single cause of action. Partition of property is not an 
essential feature of a divorce. The termination of the marriage status in 
itself is a sufficient cause of action, and till that cause is settled the 
grounds for partition do not arise and may vary according asthe decree 
for divorce is based on findings of fact as to which party Is in fault. A 
suit for divorce need not therefore contain a prayer for divisicn of the 


property. 
Ma Gyan v. Maung Su Wa, U. B. R., 97, p. 1, dissented from. 
‘Maung Tha Chiv. Ma E Mya tf ue an 


BURDEN OF FROOF—Redembtion suit—Mortgage deed containing clause for 

- forfeiture of property—Transfer of ownership, Evidence of ve 

Burma GAMBLING Act—Care required of Magtstrates to follow proper pro- 

ceduve.—There is great danger that the gambling law as it stands may 

be made a means by unscrupulous persons of harassiny-and.op,ressing 

. persons on charges of gambling... Magistrates should be careful to see 

that precautions are used to avoid unnecessary hardship and to [ollow 
strictly ihe procedure laid down by law. 

Queen-Empress vy. Nga Lu Gyt and others ses as ses 


w——_—-Gambling—House irregularly entered—Presumption under s. 7— 
Search warrant issued without compliance with provision of s. 6 


s.5—Gambling in public place—Limization af power of police 





_ officer to arrest without warrant Ss ee 40 one 
some, O (1), (2), (7) —Gambling—Information and grounds of belief, 
. Record of —Warrant—Search—Articles liable to seisure ... ai 





s. 8—Gambling—Accused person vequired by Magistrate to give 
evidence-—fouse not searched undey s. 6—Criminal Procedure Code, 5. 
337—Lvidence of accomplice <b ae ws s one 
s.8—Written information by police officer—Police report, Crimi- 

nal Procedure Code, s. 190—Being found in common gaming-house— 
House not entered under warrant—Accused persons made witnesses  «.. 
—s, lo— Setting cocks to fight—Proceedings of legislature not to be 
used tointerpret statute ... ae on ove eve 
s, 10—Wriiten veport from Police Officer in a non-cognizable 
case—Police ~report—Information—Complatini—Criminal Procedurs 
Code, ss. rox (1) (6), 4 (1), (h)—Polsce Act, 2. 24. one eos 
Ss, 1a—General repute . ) one Aes ~e 
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——s, 12—Sentence—Imprisonment in default of payment of fine— 150 
General Clauses Act, $. 25.-- nee one tes we . 
s.17—All gambling not illegal—Hearsay evidence not - evidence of 
general vepute— Criminal Procedure Code, ss. 110 and 112 ‘ii 73 
Ss. T 4— Sureties—Bond eae eee ee fee I45 
—ss.11,12—Common gaming-house, Owner of, present for purpose 
of gaming—Double conviction sis pe geet) ue ‘si 
ss. 11, 12—Jnformation laid by police officer —Complaint—Crimt- 
nal Procedure Code, ss. 4, 190 ces oe we wee ' 58 
Burma Lanp AND Revenue AcT,s. 56—Dispute as to vight to occupy or 
possess land not covered by a grant or lease or in vespect of which no 
declaration has been made-~-Burma Land and Revenue Act, ss. 18, 15— 
Land occupied under rules regulating its temporary occupation— Burma 
Land and Revenue Act, ss. 16, 55, clause (b)—Civil Procedure Code, s, 
54-—Furisdiction of Civil Court a “is Te 
Burma LayxD anp Revenue Act, ss, 18, 15--Land occupied under rules 
regulating iis meek ey occupation—Burma Land and Revenue Act, ss. 

19, 55) clause (b)—Civil Procedure Code, s. 54—Furisdiction of Civil 
Court—Burma Land and Revenue Act, s.56—Dispute as to right to occupy 

or bo ssess land not covered by a g'vant or lease or in vespect of which no 
declaration has been made ve oF Seis Pe 
—ss. 19) 55, CLAUSE (6)—Crvil Procedure Code, s. 54—Furisdiction 

of Civil Court—Burma Land and Revenue Act, s. 56—Dispute as to 
right to occupy oF possess land not covered by 4 grant or lease in respect 
of which no declaration has been made—Burma Land and Revenue Act, 
ss. 18, 15— Land occupied under rules vegulatiny its temporary occu- 
ation see = sis = a bbs 
: SS. 19, 56, 53, PROVISO 1 (4), 17—Sale—Morigage— Defective title— 
Furisdiction of Civil Court, Objection to ee Pe se aze 
BuRMAN TENDENCY TO THE USE OF KxIFE—Murder—Sentence, Normal— 
Extenuating circum:tances—Premeditation, Absence of—Deliberate-in- 
tent to kill, Absence of —Intoxication—Indian Penal Code, ss, 302, 300, 
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_ clause (4), 86--Criminal Procedure Code, s. 367 (5) ~ see 316 
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CaRE, Reason saBLE—Sale—Purchasc—Power of vendor—Constructive notice 
Transfer of Property Act, s..41 | a eal - 
Care REQUIRED OP MaGISTRiTES TO FOLLOW. PRORER . PROCEDURE—Surma 
.- Gambling Acti... 6 6 ~ 0 Mp ie Ae se. ee See 
CAUSE ¥iR REFUSING TO ENFORCE AN ORDER OF MAINTENANCE—Criminal 
- Procedure Codz, ss. 489, 488 (5), 490—Maintenance—Divorce—-Change 
in ctreumstances ai ahs an vie or 19 
CAUSE OF acTION——Promise without considevation—Acknowledgment on an 
_aecount stated —Frish contract ae re : a 190 
Causes OF acTION, DistiIncT—Suddhist law—Suit fordivorce—Claims to 
partition of property «+ er if os 7 
- CAUSING DISAPPEARANCE OF EVIDENCE oF OFFENCE—IJndian Penal Code, 
s. 201 —While section 201 of the Indian Penal Code docs not apply to a 
person who is proved or admitted to be the principal offender, the mere 
fact that the accused is probably or possibly the principal offender, does 
not prevent his conviction under section 201 for causing disappearance 
of evidence of the offence. 

Section 201 does not refer exclusively to causing the disappearance of the 
corpus delteti, but to causing the disappearance of any evidence of the 
commission of the offence. ge eg y. Limbya, Ratanlal 799, and 

. Nasru v. Emperor, 1902, P. R., C. J., No. 6 followeu. , 

Aung Kyaw Zan vy. Crown ~ 2 wee sie at's 1% 316 

CavuUSING DISAPPEARANCE OF EV]DENCE OF OFFENCE COMMITTED— Furisaiction : ’ 
—Township ‘“Magistrate—Offence committed in another township— 
Subdivisional Magistrate, Powcr of, to transfir case—Criminal Proce 


‘ia 


49 


INDEX. 


dure Code, s. 346 (2)—Summons and Warrant case—Practice—Criminal 
~ Procedure Code, s, 242—Excise Act, Breaches of—Offence—Indian Penal 
." “Code, ss. 40, 201 oe oe ove sis = 
+ Cavgat, Form or —Probate or letters of administration— Objection to appli- 
3 catton—Pyrobate and Administration Act, 5.71% ... ae ae 
CERTIFICATE OF REPORT OF TRANSFER OF INTERESTIN A REVENUE HOLDING 
—Pyatpaing—Revenue Register IX, foil and counterfoil .., DOM ene 
CgrTivIeD copy oF DEPosITION—False evidencc—Charge—Indian Penal 
Code, s.199—Criminal Procedure Code, ss. 356, 357, 223, illustration (e) 
—Evidence Act, ss. 91, 66, clause (€) 74, 30 es es af 
CHANGE IN CIRCUMSTANCES—Cause for refusing to enforce an order of 
maintenance—Criminal Procedure Code, ss. 489, 488 (5), 490——Main- 
. tenance—Divorce cas — ca ye bes 
Cuarck — False evidence—Certificd copy of os Feces Penal Code, 
s.193—Criminal Procedure Code, ss. 356) 357: 223) illustration (c)— 
Evidence Act, ss. 91, 66, clause («) 74, 80 bee a ve 
Cuarce, RIGHT OF ACCUSED To RECALL WITNESS APTER—TYital before suec- 
cessive Magistrates—Record of evidence—Measure of punishment— 
Retracted con fessions—Criminal Procedure Code, ss. 350, 256, 356, 357 ++. 
CHARGE UNDER MINOR OFFENCE——Conviction of graver offence—Assault-- 
Assault on a woman with intent to outrage her modesty——Indian Penal 
Code, ss. 354,325 —Transfer of part-heard case to another Magistrate— 
Right of accused to have witness recalled and ve-heard— Criminal Proce- 
dure Code,s 350—Practice - ae = is 
CHARGE AND CONVICTION IN THE ALTERNATIVE—Release of accused on pro- 
bation of good conduct—Receiving stolen property—Zheft—Criminal 
Procedure Code, s 562 me Per sea ee 
Cuarces, MissoInDER or--Kidnapping and Murder—Distinct offences— 
a Penal Code, ss. 365, 302—Criminal Procedure Code, ss. 233, 235, 


Cagatinc—Ilndian Penal Code, ss. 419 and 420.—A person can cheat in 
various ways other than by inducing the person deceived to deliver any 
property or to do any of the acts specified in section 320 Indian Penal 
Code.. When a person is conyicted of cheating by inducing the person 
deceived to do any of the acts described in section 415 but not specified 
in section 420, the offence is punishable under sectlon 417. When the 


am | 


person deceived is induced to do any of the acts specified in section 420, - 
then that section must be applied, and the Court Is not entitled to charge 


-- - nder-section 417; which relates to a less sertous‘ofience. = .-~--- 
Crown v. Po Hlaing and four others... nee Sis as 


CuHgATING AND THEREBY INDUCING DELIVERY OF PROPERTY —Cheating by 
personation—TIndiar: Penal Cede, ss. 416, 419, 420— nl Fen 

CHEATING BY PERSONATION—Cheating and thereby inducing delivery of 
property —Indian Penal Code, ss. 416, 419, 420.—A gues to anopium shop 
with B’s ticket and explicitly or by implication represents himself to be B, 
and thereby induces the shop-keeper to deliver to him a certain quantity 
of opium. 

Held—that A commits the offence of cheating by personation; and as 
opium was actually delivered in consequence of the cheating, he should 
be convicted under secti.n 420 of the Indian Penal Code. 

Crown v. Po Lu and another aes ‘a sla ee. 

Curse Court, APPELLATE JURISDICTION OF—Civil Procedure Code, ss. 57, 
582, 588 (6)—Orders returning an appeal for presentation to proper 
Court, Appeal againsi— ... ns on ‘isi cai 

CHINS WHO ARE NOT-BuDDuHISTs anD CHINS WHO ARE Buppaists—Letter 
of Administration—Indian Succession Act, ss. 332, 190—Probate and 
Administration Act,s. 85 ... vies nae ons sire 

Crvi, Court, JORIsDIcTion or—Burma Land and Revenue Act, s. 56— 
Dispute as to right to occupy or possess land not covered by a grant or 
lease oy in vespect of which no declavation has been made—Burma Land 
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and Revenue Act, ss. 18, 15—Land occupied under rules regulating its 
temporary occupation —Burma Land and Revenue Act, ss. 19, 55, clause 
(b)—Crvil Procedure Cid:, s. §4 sai ‘ats sei ste 
‘Crviz Court, OpsecTion To Jurispicrion or—Sale—Mortgage— Defective 
title—Burma Land and Revenue Act, ss. 19, 56, 55, Proviso 1 (), 17 ves 
-Crviz Procedure CODE, s. 32 -Substitution ofparties—Court of second ap- 
peal, Power of— si i ve - wai 
-S, 37—Powers of attorney— General and spectal power 
. ‘S.43—Suit for mesne profits alone: iis Hit a 
S. S4—Furisdiction of Civil Court—Burma Land and Revenue 
Act, s. 56—Dispute as to yight to occupy oy possess land not.covered by 
a grant or lease or in vespect of which no declaration has been made— 
Burma Land and Revenue Act, ss. 18,15.—Land occupied under rules 











vyegulating its temporary occupation—Burma Land and Revenue Act, ~ 


$$. 19,55, clause (b) i ‘is it ore B= 
-§. 102—-Removal of attachment—Dismissal of application—Course 
open to applicant “el ae jeg ee 
«Civiz PRocEDURE Cope, s. 210—Lenders and borrowers—Suit on promts- 
sory note—Equitable mortgage as a security Jor loan— Decree for pay- 





ae 








ment of claim by instalments a oe : 
“s 4a4—Suit against public officer—Notice .., sie tee 
s. 566—Remand of case for ve-trial oa ne ‘i. 
—_—_—s. 574 — Fudgment of Appellate Court, Contents of a 


5, 578—Want of Furisdiction in original Court to trv a suit— 
Objection not vaised— Value of suit—Furisdiction—Suits Valuation Act, 

Satz ‘es dé rr ‘i 5 

s. §86—Rent—“ Small Cause”  .. fas ile =a 
s $02—(a)—Privy Council appeals—Security for costs, Form of— 
Inmoveable property, morigage-bonds 0of—Time taken in testing’ value-— 
Limitation a ve < AGhes ove = Pm 
s. 648—Attachment before judgment—Property outside jurisdic- 
tion of Court—Ruling's of Special Court binding... a = 
—ss. 37, 33, 50 (d), 582—Contract—Specific per form- 


* rr | 

















ance—Peower to add parires—Plaint, Amendment of—Practice—Court of 


jirst instance—Appellate Court—Specific Relief Act, s. 27 (b) ee 
— ss. 57; 5°2, 588 16)—Order returning an appeal fcr presentation 
- to proper Court—Appeal against—-Chief Court, Appellate jurisdiction 
sons) OF =e. fi eRe lee ego Aitweet 4 arr ee Big tes ti ciate 
35,100 (a): 69—Fa-parte proceedings —Suntiions, Dué_ service of— 
Time sufficient for appearance allowed ihe me vii 
———— ss. 278, 280, 281, 522—Atiached property—Enqguiry into applica- 
tions for removal of attachment—Remedy of objector or claimant against 
order—High Court--Revisional jurisdiction—Procedure—Practice . 











Application tobe made to Court holding’ the assets priory to their 
vealization—Application to be made to Court which passed the decree 

or to Court to which the decree has been sent for execution ... i 
ittaaamt SS, 350, 351, 352, 355, 356—Jusolvency proceeding'ss— 
Summary order for distribution of assets—Frocedure ae _ 
—— ss. 542, 560—Buddhist husband and wife—TFoint property—Aliena- 
tion of half, Power of husband as to—Consent, Want of, of wife—New 
defence vaisedin appeal  ... 8 ey 55 ca 
————ss, 556, 588 (27)—Right of appeal against order dismissing an 
appeal for default—Special remedy--Right of appeal against order re- 
using to re-admit an appeal a es nis 
———~-ss, £96, 602 ~Appeal to His Majesty in Council—Application for 














ad admission— Restoration to file of an at struck of fcr default—Time 


limits, extension of, for security and deposit js zs - 
CLAIM BY PUISNE INCUMBRANCER—Prior tncumbrancer party defendant— 
Lien of prior mortgagee, Apportionment of, dmong several properties. 


ss. 295, 230—Execution of decree—Rateable shave of sale-proceeds 
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While a Court may, in a suit where a prior incumbrancer is a party defen- 
dant, either order that the sale of the property should be he'd subject to 
the prior moitgage or that it should be sold free from the incumbrances 
of that mortgage if the prior incumbrancer so consents, there is no ade- 
quate authority for holding in a suit brought by a second mortgavee.to 
bring to sale on= out of several properties over which the. first mortwagee 


holds a lien, that the frst mortgagee can be compelled to assent to an 


apportionment of his lien among the diffeent pr perties. 
Maharajah Kisher Pertab vy. Lalla Nund, 25 W.R., 388; Ram Dhun 
v. Mohesh Chunder, 9 Cal. 406; Kanti Ram vy. Kutubuddin, 22 Cal., 33; 

distinguished. | | 

Ma Kyaw vy. Ma Shwe Ma and another ... ws if Ss 
{CLAIM OF ELDEST SON TO ONE-FYURTH SHARE OF THE GENERAL JOINT 
ESTATE ON THE DEATH OF THE MOTHER, WHEN THE FATHER MARRIES 
AGMn—Puddhist law—Inheritance—Eldest daughter, Claim of, to a 
shave of the general joint estate on the death of the mother — ights of 


eldest child i @ Pg a aff hf j ane Ce 
CLAIM To BENEFIT OF EXCEPTION 1 TO S. 300°—Murdcy—Indian Penal Code, 
&. jo2 th a he fae ah ial oil 2 Le 
CLAIM TO PARTITION OF PROPERTY—Causes of action distinct—Buddhist 
law—Sutt for divorce 1% ane 2 * aie ee 
CLAIM TO RECOVER LAND PURCHASED PROM OSTENSIBLE OWNERS—P roof of 


purchase with notice aa site wes ais 4 
CLAIMANT, REMEDY oF OBJECTOR OR, AGAINST ORDER— Enquiry into appli- 
cations for vemoval of attachment—Attachd propcriy—HAigh Court— 
Revistonal jurisdiction— Procedure—Practice—Civil Procedure Cede, 
ss. 278, 280, 281 and 622... pei = Pee sa 
Cratmants, Rivar—lLetiers of Administration— Probate and Administration 
Act, ss. 2:3, 41 any ee a oy : 
CLASP-KNIPE— Gcing armed—Indian Arms Act, ss. 4,19 (¢) — «. e 
CLAUSE FOR FORFEITURE OF PROPERTY, MORTGAGE DEED CoNTAINING— 
R.demption suit—Transfer of poss.ssion—Transfer of ownership, Evidence 
of —Burd.n of proof wae =“ Wr ane ae 
CiLemency—Frerogative of the Crown—Sentence of death—Murd.rs—Indian 
Penal Code, s. 302.—To refrain from passing or confirming a sentence of 
death on acc: unt of the criminal’s youth is an act of pure mercy, the 
exercise of which is the prerogative of the Crown . 
Maung Uv. Queen-Empress, P. J., L. B., 112, dissented from 
Nea Pyan v. Crown ~ ae ie aye vs ws i 
~ CocKs, SETTING, To FIGHT—Burma Gambling Act, s. ro—Proceedings of 
Legislature not to be us.d to interpret statute pies on 
CoLbaTERAL AGREEMENT DEVOID OF THE ELEMENT OF WAGERING—Byokcr- 
~ age on wag.ring contract—Indian Contract Act, s. 30 a an 
COLLECTING MEN TO WaGE WAR AGAINST THE KiING— Previous acquittal— 
Subsequent trial on same Neh sicher to commit dacoity—Court 
4 al Aaa jurisdiction—Indian Penal Code, ss. 399, 122— Criminal 
vocedure Code, s. goz—~Confission, Record of, tn form of question and 
answer-— Evidence Act, ss. 80, 25— «a» nes oe a 
COMMENCEMENT OF TRIAL—Appeal--Summary dismissal—Fudgment—Post- 
ponement of tvial—Time for engagement of advocate—Cviminal Pro- 
cdure Code, sx. 944, 421, 424 =a = a - 
ComMitmentT—Security. proceedings—European British Subject—Court of 
Sessten — Criminal Proccdure Code, s, 107 — ae Be 
CoMMITMENT, QUaSHING OF, By MaGistRaTE—A Magistrate having once 
committed an accused person to Sessions has no power to cancel his order 
and try the accused himself. A commitment once made can only be 
quashed on a point of law. The fact that the evidence as recorded ‘would 
not justify a conv.ction under section 413 Indian Penal Code, not con- 
sidered a sufficient ground for quashing a commitment under’ that section 
if there was ample evidence that an offence under section 411 Indian 
Penal Code has been committed, as the offences were of the same nature. 
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Crown v. Shwe Youk and two others ..., snk er ae 
ComMMITTAL PROCEEDINGS—Suffictent ground for committal—Criminal Pro- 
cedure Code, section 213 (2).—Section 213 (4) of the Criminal Procedure 
“Code is intended to provide for cases in which the evidence recorded alter 
charge so changes the aspect of the case as to leave no reasonable doubt 
that a conviction 1s not sustainable But that clause does not apply when 
the evidence for defence merely casts some doubt on the case. “ Suffi- 
cient ground” for committal is a primd_facie case, and it still remains a 
sufficient ground even if to some extent weakened—but not proved bevond 
‘reasonable doubt to be false—by evidence for the defence. The dufy of a 
committing Magistrate pointed out, 
Crown v. Po Nyan 55 sei A ‘s =< — 
CoMMITTAL TO FRISON, ORDER OF, UNDER SECTIONS 118, 123, CRIMINAL 
PROCEDURE CoDE~ Sentence of imprisonment—Commutation of cider 
to one of detention in a Reformatory—Powcr of High Court to reverse 
illegal order—Kefor matory Schocls Act, ss. 8,16 ... as one 
Common Busivess, ACT DONE BY HUSBAND IN PURSUANCE OF, BINDING 
oN wire—Sale of immoveatle prepey by husband without knowledge 
of wife—Apparent acquiescence subsequent to sale, by wife, no proof of 
consent —Prisumplion— Buddhist law—Hushand and wife ... “t 
COMMON GAMING H¢ USE, BEING FOUND IN- Written information by polic 
officer—Police Report— Criminal Procedure Code, s. 190—House not 
entered undc¥ warrant— Accused persons made witnesses—Burma Gam- 
bling Act, s.8 ... ete bee bes bes san 
Common Gamine HOUSE, OWNER OF, PRESENT POR PURPOSE OF GAMING — 
Double conviction—BSurma Gambling Act, ss. 11, 12. | 
The owner of a common gaming-house who was present for the purpose of 
gaming, and taking a small commission, held not liabie to a conviction 
under section 11 as well as under section 12 of the Burma Gambling Act, 
1899. 
Oueen-Empress v. Aw Wa and Tan Win, 1 L. B. R., 33, followed. 
Crown v. Shwe Pe and nine others ; vee ne ea 
CoMMON INTENTION, LIABILITY FOR ACT DONE IN FURTHERANCE ov—Mor- 
DER—Probable and natural result of acts—Indian Penal Code, ss. 302, 374 
Common opject—Separate trials—Procedure—Criminal Proecdure Code, 
s.233—Rioting Fight between two opposing parties ees ra 
CoMMUTATION OF ORDER TO ONE OF DETENTION IN A REFORMATORY— 
Power of Aigh Court to reverse illegal ordey—Reformatory Schovls Act, 
”  ss.8,16—Order of committal to prison under ss. 118, 123, Criminal 
c-- Procedure-Code—Sentence of imprisonment -:.. tro | owe 
ComPENSATION—Cviminal Procedure Code, s. 250—Frivolous accusation ... 
———— Criminal Procedure Code, s. 545—Obstruction—Indian 
Penal Code, s. §83— Measure of the fine to be inflicted sie ey 
CoMPETENT JURISDICTION, CourT oF—frevicus acquittal—Subsequent 
trial on same facts—Collecting men to wage war against the Rin 
Preparation to commit dacotty—Indian Penal Code, ss. 399, 122— 
Criminal Procedure Code, s. gog3—Confession, Record of, in form of ques- 
tion and answer—Avidence Act, ss. 80, 25 sae td om 


CoMPETING REGISTERED DOCUMENTS—Aegistration—Priority—Delay in 
effecting re istration—Notice—Registration Act, ss. 47, 49, 50 mae 
Cotten =-Crindeal Procedure Code, ss. 191 (t) (8), 4 (1) (4)—Police 
Act, s. 24—Burma Gambling Act, s. 1o—Written report from police 
officer in a‘non-cognizable case— Police Keport—Information = 
CompLatnt — Information laid by police officer—Burma Gambling Act, ss. 
zr, 12—Criminal Procedure Code, ss 4, 190 it sis = 
Compiaint—Reference to police for tnvestigation—Dismissal of complaint 
without examination of complainant—Criminal Procedure Code, s. 203. 
A District Magistrate, on receiving a complaint did ndt examine the com- 
plainant but referred the complaint direct to the police for enquiry and on 
receipt of the report of the police investigation dismissed the complaint, 
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Held,—that the Magistrate had no power to dismiss the complaint without 
having examined the complainant. 

Crown v. Nea Vaung and two others |... be se eae 

Comriater, Dory oF MAGISTRATE ENTERTAINING—Duty of Fudicial Officer 
granting sanction to prosecute— Criminal Procedure Code, ss. 195, 200... 

ComMPOUNDING OF OFFENCE, SANCTION TO—Grievous hurt—Practice—Hurt 
with dangerous weapon—Indian Penal Code, ss. 324, 325—Criminal 
Procedure Code, section 345 (2).— Before sy ne, composition of an 
offeace alleged to fall under section 325 Indian Penal Code, a Magistrate 
should take sufficient evidence to satisfy himself that the offence really 
falls under that section, and that the case 1s one in which composition may 
fitly be allowed. 

When allowing composition under section 345 (2) of the Cede of Criminal 
Procedure, the Magistrate shouid briefly state his reasons for granting 
sanction. - 

Certain circumstances which should be considered in determining whether 
composition should cr should not be allowed in a case falling under section 
324 or 325, Indian Penal Code, printed out. 

Queen-Empress v. Navan (Ratanlal 699) referred to. 

Crown v. Konoo Mcah and three others ... oe ice ad 

ComPuTaTIon oF DaMaGes—Contract, Breach of —Market-rates, Evidence 
o oi ee Ti 7] oo. TT =i 
CONCURRENT SENTEeNCES—Agpregate sentence—Criminal Procdure Code, 
£. 35 (3).— Where an accused was sentenced in one trial to undergo three 
years rigorous imprisonment under section 380 Indian Penal Code. and 
two years under section 215 of the same Code, both sentences having been 

- ordered to run concurrently, 

Held,—that, in considering the question whether an appeal from such 
sentences lies to the Chief Court cr to the Court of Session, the real test 
is the maximum period of imprisonment that can be undergone under a 
given judgment, and that in this case the maximum period being three 
years, the appeal lay not to the Chief Court but to the Court of Session. 

Nga U v. Queen-Empress, F. J., L. B., 268, referred to. 

Shwe Thaw and another v Queei-Empriss —e ‘ie = 
Convession, INTERPRETATION OF THE WeRD—Examination papers, Dis- 
closure of Government Departmental—Indian Official Secrets Act, ss, 3 
and 4—Ketracted confession of accused as against co-accussed—Indian 
Evidince Act,s. jo ‘i “Se tetas re a 

__. ConFgesston, RECORD OF, IN FORM OF QUESTION AND ANSWER—P¥evious 
acquittal—osubsequent trial on same facts— Collecting men to wage war 
against the King—Preparation to commit Uacoity—Court of combetent 


jurisdiction—Indian Penal Code, ss 399,122—Criminal Procedure Code, 


5. 403—LEvidence Act, ss. 80, 25 = sa ee rea 

Conression To YwatuHucyi—Evidence Act, s, 25.—A Ywathugyi or village 

headman, though not a Magistrate under the Criminal Procedure Code, 

is not termed a Police officer, and is intentionally distinguished in the 

Lower urma Village Act, 1889, from a rural policeman. Section 25 

of the Evidence Act, 1872, therefcre does not forbid the proving in 

evidence of a confession to a Ywathugyi.— 

Maung Wun v. Queen-Empress, P, J., L. B., 22, dissented from, 

Crown v. Po Hlaing nae ess cae = 

Conression, Retractep—Trial before successive Magistrates—Right of 

accused io recall witnesses after charge— Record of evidenee—Measure of 

_ punishment— Criminal Procedure Code, ss. 350, 256, 356, 357 ies 

ConriscaTiox, ORDER OF, ADDED TO SENTENCE—Sentence not otherwise 

a pemable-Seatenoe, Part of—Excise Act, s. 51—Criminal Procedure 

a oss 1a ae nee = 

CoNSENT OR WalVER OF ACCUSED—Furisdiction—Bench of Magistrates— 

Bagaring trial—Indian Penal Code, s. 354—Criminal Procedure Code, 

#5. 200, 20I ee: oe ree eee one tae 
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Consent, Want or, oF WirE—Suddhist husband and wife — Foint property 
—Alienation of half, Power of husband as to—New defence raid in 
appeal—Civil Procedure Cede, ss. 542, 566 na ous “a 

CoNSEQUENTIAL RELIEF, DECLARATORY TITLE WITHOUT— Suits Valuation 
Act; s.11—Court Fees Act, Schedule Il, Article 17—Vuluation of suit 
under ws. 283 Civil Procedure Cede one one nae | ane 

CONSIDERATION FOR PROMISSORY NOTES SUED UPON—Wagering contract— 
Gambling transaction- Indian contract Act, 5. 30 Oar See 

CONSIDERATION PROMISE WITHOUT—Acknowledgment on an account stated 
— Fresh contvact—Cause of action .., ons ue «Fe 

ConsTrucTIve noTice—Sale—Purchase—Powsr of vendor—Reasonable 
care—Transfer of Property Act, s. 41... . ai sae ous: 

ConTeNTion, FoRM OF PROCEEDINGS IN CASES WHERE THERE Is—Lffeet of 
grant of probat« or letters of administration—Oljectors’ rights not pre- 
judiced—Probate and Administration Aci, s, 83 ... eee eas 

ContTract—Specific performance—Pcwer to add parties—Plaint, Amend- 
ment of—Practice—Court of First Instance—Appellate Court—Ctvil 

_ Procedure Cede, ss. 32, 33, 50, (A), 582—Specific Relief Act,. 5. 27 (8). 
A claim for specific performance of a contract for sale of land may be 
enforced not only against the vendor, but wnder certain circeums!ances 
mentioned in section 27 (4) of the Specific Relief Act against a subsequent 
purchaser also. 


It is open to a Court to make the subsequent purchaser a party t> the suit 
under section 32 of the Civil Procedure Code, upon which, under sections 
33 and 50 (d , any necessary amendment of the. plaint in consequence of 
his being added would be obligatcry. 

The general rule as to parties is that all persons having an interest in the 
object of the suit, and in whose absence the subject-matter of the suit 
cannot be fully investigated and disposed of. ought to be made parties so 
that the questions raised in it shall not be raised again between the parties 
to the suit. of any of them, and third parties, 7 

An Appellate Court has power under sections 582 and 32 of the Code to 
order that a party shall be ad ‘ed to a suit. 5 

When an Appellate Court is of opinion that a person not a parly to the sult 
sshould-be made a partv, the proper course is to remand the case to the 
Coort of First Instance, and to direct that Court to bring on the particuiar 

erson as a defendant or as a plaintiff (if he consen's), give him time to 
le his written statement and opportunity to produce his evidence, and try 

.. “the issues raised between him andthe opposite side. © , 

« «= ydinadayyan.v¥. Sitaramayyan, (1882) IL R.5 Mad, 52; Vasuder 
Salubai, (1886) I. L. R to Bom., 227; Mikin Lal v. Imtias Ali, (1896) 
I, L. R.-78 All., 332, followed. 

Maung Tun Way Maung tha Kado ,.. sa oe tes 

Contract AcT~See under INDIAN. 

CONTRACT, BREACH oF —Damages—Principle of assessment —Indian Contract 
Act, 8. 73 os ea ies ats a 

Cowrract, * wewicn or— Market-rate, Evidence of—Damage— Computation 
of.— Defendants contracted to deliver ‘‘ex-hopper”’ from one or other 
of ten firms of “ large millers” a quantity of “ usual Straits quality” rice 
in “all November 1901.” They failed to deliver any rice under the 
contract, i 

' yNo rice was milled on 3°th November tgcr by any cf the large firms of rice- 
millers nanied ‘in the contract, consequently there was no market-rate 
on that day for rice to be delivered according to the terms of the contract, 

An open auction saie of two lots of ready-milled rice which had been milled 
by two of the large firms: of millers took place on the 3oth November 
1ygor. The*quality of the rice was the same as that contracted for. 

Held,—that the provision for delivery “ ex-hopper ’’ was merely an incident 
of the delivery not effecting the quality or cescription of the article con- 
tracted for. : ; 
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Held also—that where there was no suggestion that the rice sold at the 
. auction was not such os any willing buyer would have taken as “usual 
quality Straits cleaned rice ” and if he had mace an open contract to buy 
would have,been bound to take under that descripton, the auction sale 
was a fair test of the general market-value of the particu‘ar description 
of rice on the day of breach and should be taken as evidence of the 
market-rate on that day in calculating damages. 
Khoo Sein Khoo vy, Elias A. Manasseh ... ao _ _ 
Contract, Fresu—Cause of action—Promise without consideration—Ac- 
. knowledgment on an account stated ... re oes 3 
ConTRAcT TO RE-SELL—Sale—Morigage—Specific performance—Specific 
Relief Act, s. 23, clause (é) aa 


ee 


CONTRADICTORY SPATEMENTS TO POLICE AND TO MAGISTRATE—Jmproper — 


discharge A accused—lurthery inquiry—Reference ta High Court— 
Criminal Procedure Ccde, s. 477—False statement made to police cfficery— 

' Criminal Preceduve Cede, s. 161—False evidence—False infcrmation— 
Conviction in the alternative—Indian Penal Cede, ss. 192, 182—Police 
Sergeant not subordinate to Township Mugistrate—Criminal Procedure 
oo £195 (t) (a)—Alternative charges Criminal Procedure Ccde, s. 
CoNnvVICTION AND SENTENCE, DouBLE—Excise Act, ss. 48. 51—Criminal 
Procedure Cede, ss. 235,35 —Indian Penal Cede, s, 71—“ Distinet” and 

~ “separable” offences—Still, {llicit working and possession of —Spirit, 
Ilhett possession of — site ens yes sis 4 
Conviction, CHARGE AND, IN THE ALTERNATIVE—Relcase of accused on pro- 
bation of good conduct — Recérving stolen property —Theft-- Criminal Pro- 
cedyye Code, s. 562 ‘ ' 


# 


Conviction, DouBte—House-trespass and insult—Cumulative sentence—~ 


Order requiring security for gocd behaviour.—Indian Penal Code, ss. 452, 
504 —Retrankoey wchocts Act, $. 9°... Sex = oe 
Conviction, DouBLe--Jndian Penal Code, ss. 294-09, 5. 7i1—Exposing 
- person to insult a woman— Obscene act done in a public place ca 
Conviction, DousLe- Theft and taking gv to he? to recover stolen pro- 
perty—Cumulative sentence—Indian Penal Code, ss. 71.379, «15 a 
CONVICTION INTHE ALTERNATIVE—Jimpvoper discharge of accused —Fur- 
ther enquiry—Reference to High Courvt—Criminal Procedure Code, s, 
437—False statement mad: to police officer —Crininal Procedure Code, s. 
191-——False evidence— False information—Contradictory statements to 

_' police and to Magistrate—Indian Penal Crdz,-ss. 1937, 182—Police ser- 
geant not subordinate to Township Magistrate—Criminal Procedure 
Cede, s. 195 (i) (a)—Alternative charges—Criminal Procedure Cede, s, 

Z5O woe ae : as bite aes _ 
CONVICTION CF GRaVER oOPFENCE—Charge under minor cffence—Assault 
—Assault on a woman with intent to outrage her modesty—Indian Penal 
Cede, ss. 354, 352—Transfer of part-heayd case to another Magistrate 
—Right of accused to have witnesses recalled and reheard —Criminal 
Procedure Code, s. 350 — Practice an _ a ” 
CONVICTION OF OFFENCE OTHER THAN THAT CHARGED.—Grievous hurt 


with ada—Alttempt to murder—Indian Penal Cede, ss. 326, 307—Crimi- 


nal Procedure Code, ss, 236, 237, 226, 227—-Two scales of punishment, 
Where accused: was charged with causing grievous hurt with a dg under 
 §, 326 Indian Penal Code, but was formally acquitted of that offence ai:d 

convicted of attempt to murder under s. 3e7 Indian Penal Code. 
Held,—that though sections 236 and 237, Code of Criminal Prosedure, 

would seem to legalize the procedure taken, yet the correct course would 


have been toamend thecharge «rto add afresh charge of attempt to 


murder and to call on the accused, to plead to this charge. 
In case of aconvictién under s. 307, if hurt is caused, that fact should be 
expressly stated in the finding, as it affects the maximum punishme:.t, 


Po Fan v, Crown... sein ts re. ee vans — 
ConvictTien, SECURITY TO KEEP THE PEACE ON—Jnsult Criminal Pro- 
cedure Code, 5. 106—Jndian Penal Cede, s. Fog ... ai a 
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vs | Page. 
‘Conviction, STATEMENT ‘OF REASONS FOR—Record of summary trial— 
Offence when not defined in the Indian Code—Crimtnal Procedure Code, 
s. 263 (h)—Iudian Penal Code, s, 289 ae saa a 
Cory, CERTIFIED, oP Derosition—False evidence—Charge—Indian Penal 
Code, s. 193—Criminal Procedure Code, ss. 356, 357, 223, illustration (c) 
—Evidence Act, ss. gt, 66, cl. (e) 74, 80 aan ‘ei es 
Costs, FoRM OF SECURITY FOoR—Privy Council Appeals—Morigage bonds 
fi Saag wleseond property —Time taken in testing value—Limitation— 
ivil Procedure Code, s. 602 (a) sa -- Sees 

(CoSTS PAYAELE INADDITION TO THE FINE IMPOSED—Ccurt Fees Act, s. 31. 
The amount of the court-fee paid on the ‘complaint and of the process fees 
incurred by complainant should be paid in addition to the fine imposed 

and not ou¢ of the fine imposed on the accused, 
Queen-Empress v. Nga Tun, S.J., Is.B., 595, followed. : ‘ 
Crown v. Hpo Hlaw = . aS ee bat n. 209 
‘CounTsrFoiL, FoiLanD, REVENUE REGISTER [X.—' Pyatpaing’—Certificate 


208" 
268 


177 





of report of transfer of interest in a revenue holding va 260 
CouRSES OPEN TO APPLICANT —Femoval of attachment—Dismissal of appli- 

cation— Civil Procedure Code, 5. 192... si ‘vi vee 70 
4CourT, DISCRETION OF, WHEN LIABLE TO REVIGW OR APPEAL— Application 

por review, Time occupied in—Admission of appeal after time—Limita- 

tion sas waa oe — a vn 313. 
‘COURT FEE LEVIABLE ON PLAINT—Suit for ejyectment—Court Fees Act, s. 7, 

clause v " bag fue any st allt 303 
Court F&us Act, S. 7, CLAUSE v—Surt for ejectment—Court fee leviable on 

plaint 26 sity vas a sia ote 303 
—_—s. 19 I— Lettersof Admintstration—Filing of valuation of property 

—Payment of court fees 228 





-S. 19 (1)—Letters of Administration— Objector asking for letters 
himself —-Practice—Procedure—Probate and Administration Act, s. 64 ., r78 
S. 31.—Costs payable in addition to fine imposed “as — 209 
w——— SCHEDULE I], ARTICLE 17—Valuation «f suit under s. 283 Civil 
Procedure Code—Declaratory title without consequential relief— Suits 
Valuation Act, s, 11 i... a iti 6a ‘é 
_————Parmenr or—Letters of Administration—Filing of valuation of 
property—Court Fees Act, s. 19 I i - oie eae 228 


COURT OF COMPETENT JURISDICTION—Previous acquittal —Subsequent trial 

‘on same Jacts—Collecting men to wage war against the King— pr: paration 

- ‘to commit dacotty—Indian Penal Code, ss. 399, 122—Criminal Procedure 
"T.. Code;'s. 407-- Confession, Record of, in-form of question and answer— 

Evidence Act, ss. 80,25 «+. is zat ; er oat 

‘Court oF First InsTanceE—Contract—Specific performance—Power to 

- add parties—Plaint, Amendment o —Practice—Appellate Court —Civil 
Procedure Code, ss. 32, 33, 59 (d), §82—Spectjfie Relief Act, s.27(b)  .., 252 


Court OF SECOND APPEAL, Power oF —Substiiution of parties—Civil Pro» 
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cedure Code, +. 32 cate ote — ats ae 350 
Court oF Session—Security proceedings—European British subject— 
Commatment—Criminal Procedure Code, TOF os sts sats 275 
Crepiror, Depron anp -Waiver of claim against principal debtor—Dis- 
inti Charge of sureties—Contract Act, s. 134 ses ats ees 150 
Criminat, Act 1:1 1rseL¥, DeaTH CAUSED BY—IJndian Penal Code, s, 364A ~~ 259 
“CRIMINAL BREACH OF TRUST AS A SERVANT—Order of release on probation 
-- of good conduct—Criminal Procedure Cede, 5s, §62—Indian Penal Code, 
a 5. 408 awe on nee ore ot ote 143 
Y -CriminaL Pgocepure Cope, ArrLicaATION OF SECTION 158—-Improper 


entry oforder of discharge to be treated as one of acquitial—Proced ure 

incase ofimproper discharge—“Further inquiry” —Criminal Procedure 
: ‘eat Code, 5. 437—Summary trtal one ona ian asa of 
S. 35 (3). —Concurrent sentences—Aggregate sentence .., ai 57 
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106—Security to keep the peace om conviction—Insult—Indian 


——— 
Penal Code, &. 504 ee aoe ‘ ae oe 
&. 107—Security proceeding— European British subject— Commit- 





ment—Court of Session awe one os oo Ri 
Tr aaa 18—Security order—General reputation—Necessity for making 
oy oraé ; one 





———s, 161—Improper discharge of accused—Further inguiry—Refer- 
ence to High Court—Criminal_ Procedure Code. s. 437— False statement 
made to police officer—False evidence—False information Contradictory 
statements to police and to Magistrate—Conviction in the alternative— 
Indian Penal Code, ss. 193, 182—Police Sergeant not subordinate to 
Township Magistrate Criminal Procedure Code, s. 195 (2) (a)—Alterna- 
tive charges—Criminal Procedure Cede,s 236 ++» “es 


——s.190—Writien injfermation by police officer—Police Report— Bei ng : 


found in common aming house—House not entered under warrant—A.- 
cused persons mad: witnesses— Burma Gambling Act, s.8 ... See 

——S 192-Power of Magistrate torefer a case for trial by village 
headman 


————s. 192—Transfer of case for trial—Trial of accused by officer 
taking active part tn preliminary enqui os oe “as 
— — 5. 195 (*) (2).—/mproper discharge of accuced—Further inguiry— 
Reference to High Court— Criminal Procedure Cede, s. 437—False state 
ment made to police officer—Criminal Procedure Ccde, s. 161—False evi« 
dence—False in formation—Contradictcry statements to police and to 
Magisirate—Conviction in the alternative—Indian Penal Cede, ss 193, 
182—Police Sergeant not subordinate to Township Magistrate—Alterna- 
tive charges—Criminal Procedure Cede, s. 236 ... oes one 
Criminal Procenure Conk, s. 203--Comblaint—Reference to Police Ms ime 
vestigatione—Dismissal of cowplaint without examination of complainant 
&. 215 (2)—Committal proceedings—Sufficient ground fcr comrzit- 





tal... bis S35 aa se eee a 
-_— s. 223—Rioting—Fight between two opposing parties—Common 
object —Separate irisic —Prosediats one ith wes . 

— -2359—Jmproper discharge of accused—Furiher inquiry—Refer- 
ence to High Court—Criminal Procedure Cede, s. 437—False statement 
made to police officer—Criminal Procedure Cede, s. 161—False evidence 
—False information—Contradictory statements to ppc and to Magis 
tvate—Conviction in the alternative—Jndian Penal Code, ss. 193, 182— 
Police sergeant not subordinate to. Township Magistrate—Criminal Pro- 
-  eedure Code, s, 195 \¢, (a} —Alternative charges eer ee 
——————— §. 242—F urisdiction—lownship Magistrate—Ojfence comimitied in 
another township~p—Subdivisional Magistrate, Power cf, to transfer care— 
Criminal Procedure Code, s. 346 (2)—Summons and Warrant case—Prac= 
tice—Causing disappearance £ offence commitied—Excise Act, Breaches 

of —‘ Offence’—Indian Penal Code, ss. 40, 201 ~ w. ss i 

8 244—Summary trial~ Reasons for conviction, Record of—Crimi- 

nal trespass, what constitutes—Indian Penal Code, ss. 441, 447—Proce- 
dure when accused does not admit the offence— ... ine ae 
wo——— 8. 250— rivolous accusation— Compensation _ one 
—————— 5S. 263 (h)—Record of Summary trial—Statement of reasons for 
a Ry da when not definedin the Indian Penal Cede aus 

“= 8-337—Gambling—Accused pa required be strate to give 
tence—House not searched under s. 6—Burma Gambling Act, s. 8— 
Evidence of accomplice— ... one aes one oe 

5, 344—Adjournment of trial—Reasonable cause on aoe 
$. 345 (2)—Sanction io compounding of offence—Grievous hurt— 
Proctico—Hurt with dangerous weapon— Indian P.nal Code, ss. 324, 325 
—— 8, 346 (2)— Furisdiction—Township Magistrate—Offence commit- 
ted in another townshis—Subdivisional agistrate, Power of, to transfer 
. Case—Summons and Worrant case—Practice—Criminal- Procedure Code, 
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s. 242—Causing disappearance of offence commitied—Excise Act, Breaches nia 
é of— Offence '— Indian Penal t S58. 40, 207 aba i] Lr 
w——  s. 3190—Procedure of Magistrate to whom acase has been veferred I41- 
—— s.319—Reference to District Magistrate's order ins sake 124” 
s. 350—Assault—Assault on a woman with intent to outrage her 
modesty —Charge under minor offence—Conviction of graver ad 
Indian Penal Code, ss. 354, 352—Iransfer of part heard case to another 
tg. alll al of accused to have witnesses recalled and re-heard-—- 
Pr ice 5 Cry on a ea na he 
———s. 367 (5)—Murder—Sentence, Normal—Extenuating circumstan- 
ces—Burman tendency to the use of kuite—Premeditation, Absence of 
—Deliberateintent to kill, Absence of—Intoxication—Indian Penal Ccdz, 
£5. 702, 360, clause (4), 56 one ves eee iis 
S. 395—Sentence— Fine in lieu of whipping—Remission of sentence Ps 
—Discretion of Magistrate sss ses aes wks 
S. 403—Previous acquittal—subsequent trial on same facis—Coi- 
lecting men to wage war against the King—Preparation to commit dacoity. 
—Court of competent jurisdiction—Indian Penal Code, ss. 399, 122—Con- 
fession, Record of, in form of question and answer—Evidence Act, ss. 80, 
a oes see che oe oan oe cit | 
: S. 408, PROVISO, CLAUSE (b)—Power to fine under s. 75, Indian 
Penal Code—* Sentence of imprisonment exceeding four years” —Sub- 
stantive sentence of imprisonment ,,, eee wee ese 57° 
Ss. 414—Order of confi:cation added to sentence—Sentence not 
othemmse appealable —Sentence, Part of — Excise Act, s. §1 ... Se5 37 
S. 437—/mproper discharge of accused—Further inguiry—R 
ferenceto High Court— False statement made to police officey —Criminal 
Procedure Code, s. 161—False-evidence—False informeijon—Contradic- 
tory statements to police and ta Magistrate—Conviction in the alter- 
native—Indian Penal Code, ss. 1937, 182—Police sergeant not subordi- 
nate to Township Magistrate—Criminal Procedure Code, s. 195 (i) (a)— 
Alternative charges—Criminal Procedure Code, s. 236 Pa -_ 
CriminaL Procepupe CoDe, s. 437—/mproper discharge of accused— 
Further inguiry—Reference to High Court—Notice to accused se 
s. 437—Power of Sessions Fudge or District Magistrate—Reconsi- 
devation of evidence by Magistrate who discharged the accused—New 
inguiry before another Magistrate ; re sa eas 
_—— S. 437—Summary trial—Application of section 258, Criminal 
_. , Procedure Code—Improper entry of order of discharge to be treated as . 
. . one of acquittal—Procedure in. case of improper discharge—“ Further 
SEMTED: a ee ee ee Pe Be Sacer Plas 
a i 4 488— Maintenance—Father’s liability t0 maintain child— 7 
Agreement between father and mother a oie oe 126° 
. 488—Maintenance—Payment of lump sum on previous occasion 89 
— Ve rece ioe : oon o- 2 oe . oes oie I = 
ri 498—Bail—Discretion of High Court or Court of Session as to 
granting eee Th oe Pc TT) oe 62 
—— s. 545—Obstruction—Indian Penal Code, s. 583—Measure of the ~ 
fine to be inflicted—Compensation ose = ses 
a———— S, 562—Order of release on probation of good conduct— Criminal 
breach of trust as a servant—Indian Penal Code,s. 408 — ... ‘és 142° 
—— s. 562—Points to be noted in ape ing its provisions.—Section 3 
562 Criminal Procedure Code is ully limited in its application, 
- and the Courts should not go beyond the plain meaning of its provisions. 
Jn cases falling within its scope, it is not open to a Court on proofs 
of youth of the offender to omit regard to the character, antecedents or 
to the trivial nature of the offence, or to consider the trivial nature of the 
offence alone and a lg the age of the offender. fA 
Oucen-Empress Vv. Nea o Hman oe oo ee ons 
S. 562—Release of accused on probation of good condact—Receiving A 
stolen property—Theft—Charge and conviction in the alternative”  ... 158 
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SS. 46, 50—Arrest—Restr aint—Handcuffs, Abuse of the use of— 
Bailable offence—Resistance to unlawful force—Indian Penal Code, s. 

224 ohm = tela oo s=8 oe eee 
——-—— ss. 4, 190—Jnformation laid by police officer —Complaint—Burma 
Gambling Act, ss, 11,12 +». ees “a sie ioe 
——— ss. 130 ann 112—All gambling not illegal—Hearsay evidence not 
evidence of general repute... os ove one - 
——————. $5, 110, 112, 118, 123—Security proceedings—Discretion and care, 
Exercise of, by Mcgistrates and Sessions Fue ose eae ous 

Ss. 110; 117—Schedule V, Form Xl—Security proceedings—Pro- 
cedure—Sureties, Amount for, which made liable... 7 eee 

SS. 110, 118, 120, CLauses (7), (2), 123, 327—/mprisonment in de 

Sault of security—Postponement of order for—Sentence of imprisonment 
—— 5319: -{r}-(5},.4-(1)- (hk) —Police Act, s» 2¢—Burma Gambling 
Act, s. 10— Written report fram ane officer in a mon-cognisable case 
—Police Report—Information—Complatnt ee eee oes 

- SS. 192 (2), 350—J rial begun by one Magistrate—Transfer of case 

to another Magistrate—Recalling of witnesses already examined ons 
—— 55. 195, 200—Duty of Fudicial Officer granting sanction to prose- 
eute—Duty of Magistrate entertaining complaint... ose ons 

—— —— ss. 233, 235 (1) —Misjoinder a charges—Kidnapping and murder— 
Distinct offences—indian Penal Code, ss. 366, 302 ats aoe 
———— $5. 235, 35—/ndian Penal Code, s. 71—“ Distinct” and “ separ- 
able” offences—Siull, Illicit working and possession of—Spirit, Illicig 
pessession of —Double conviction and sentence—Excise Act, 55. 45,51 ++ 
——-SS. 236, 237, 226, 227—Conviction of offence other than that charged 
— Grievous hurt with a da—Attempt to murder—Indian Penal Code, ss. 

327, 307—Two scales of punishment... . ene ous 
CRIMINAL PROGEDURB Copa, ss, 260, 261—Furisdiction—Bench of Magis- 
trate—Suimmary trial—Consent or waiver of accused—Indian Penal 
Code, 5. 354. ae : —- PLL) oon een 

SS. 342, CLAUSE (1), 511—Examination of accused—Purpose of— 
Admission by accused of previous conviction—Use of, to affect the punish 


ment ane sas a nes we one 
SS. 344, 421, 424——Appeal, Summary dismissal—Fudgment—Pest- 
Fennness cf trial—Commencement of trial—Time for engagement of 
vocate ie wae aes aon ‘a er 
SS, 250, 256, 356, 357—Trial before successive Magistvates—Right 
of aceused to recall wibaew after charge .~Record of otdsnce=Minrase 
- of punishment=+Retracted con fessions acl aes fee 
SS. 256, 357, 223, ILLUSTRATION (c)—alse evider:ce—Certified copy 
of ag harge—Indian Penal Code, s, 193—-Evidence Act, ss. 91, 
66, clause (e), 74, 80 sae se)” ae i ce 
SS, 360, 391 (1)—Whipping, Postponement of sentence of—Accused 
tunder sentence of imprisonment in another case ees ‘es 
—-—— 55. 435, 438, (1) Additional Sessions Fudge, K evisional ps 
pou tocall for proceedings of Magistrates—Power to refer to High 
ourt i os coe ee sts oe 
——ss. 489, 488 {5), 490—Maintenance—Divorce—Change in circum- 
gunna Cats fr ee to enforce an order of maintenance sis 
CRIMINAL Proceepincs—IJndian Penal Code, s. 499, Exceptions 7 and 9— 
Defamation—Social ostracism—Want of malice—Privilege _ 
Criminat Trespass—Indian Penal Code, s, 447.—A is in a Ppos- 
sessicn of land which he claims to hold in mortgage from B. C enters on 
the land and ploughs it ousting A, on the ground that he had bought the 
land from B, ; 
Held,—that although C may have entered upon the land in assertion of the 
right alleged to have been acquired by him by purchase from the owner, 
A was not liable to be ousted from the land save in due course of law, 
and C renders himself liable toa conviction under section 447 of the 
Indian Penal Code of criminal trespass. 
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Maung Kado v, Queen-Empress, (1892—1896) 1 U. BL R.,, 264, followed, 
Crown v, Mya Zan and two others ats ‘se ieee 
Criminan Trespass, WHAT CONSTITUTES—Summary trial—Reasons for 
conviction, Record of —Indian Penal Code, ss. 441, 447 Procedure when 
accused does not admit the offence— Criminal Procedure Code,s. 244 ws» 
CUMULATIVE SENTENCE—Afouse-trespass and insuli—Double conviction— 
Order vequiring security for good behaviour—Indian Penal Code, ss. 452, 
s04—Reformatary Schouls Act, s, 31 a Bi sgt 
CUMULATIVE SENTENCE—Theft and taking gift to help to recover stolen 
porperty— Double conviction—Indian Penal Cude, ss. 71,3779 and 219 oes 
Custom— Opinion of witnesses who give evidence—Upinion of Fudge who 
does not take evidence—- Evidence Act, s. g48—A general custom or gene- 
ral right must be proved by evidence— Under section 48 of the Evidence 
Act, the opinions of persons who would be likely to know of its existence, 
if it existed, are relevant, but such opi ions must Le viven by witnes- 
ses who give ev'idence— Where therefore there was nc evidence given of 
any custom, and a lower Appellate Court dismissed an appeal because 
the Judge thought that the Judve «fthe origins] Court ought to know 
what the custom was and that his opinion might be accey ted, 
Held,—that it was inadmissible to act as the Appellate Court did upon 
the opinion of the Judge of the original Court as to the existence of the 
custom. = 
Maung On v. Maung Shwe Buin aiid another = van 
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sha 


Da, GRIEVOUS HURT WITH A—Conviction of offence other than that charged 
_—Attempt to murder—Indian Penal Code, ss. 326, 307—Crviminal Pro- 
ceduve Code, ss. 236, 237, 226, 227— Two scales of punishment sie 
Dacoity, PREPARATION TO ComMIT— Previous acquittal—Subsequent trial 
on same facts—Collecting men to wage war against the King—Court of 
competent jurisdiction—Indian Penal Cide, ss. 379, 112— Criminal Pro- 
cedure Code, s.593—Confession, Record of, in form of question and answer 
—Hvidence Act, ss, 80, 25 | nits aa sai 8 
Dawmace, CouruTarron or—Lreach- of Contract—Markei-rate, Evidence 
o $ee oes swe aes a oes 
on MeEaAsuRE OF—Byveach of contyvact —Sale and purchace—Market-rate 
<" _ Artificial inflation of prices—Legitimate mercantile transaction ‘ 
Damaces.—Principle ‘of assessment—Indian Contract Act,s. 73—Breach of 
rpg hek = gree Caren waar Jesau “Seeaubices.  ceanc is Jtcsitae use 
DANGEROUS WEAPON, HURT WiITH—Sanction to compounding of ap ee 
Grievous hurit—Practice—Indian Penal Code, ss. 324, 325—Criminal 
Procedure Code, s. 345 (2) ves sie ae iat 
DEATH CAUSED BY ACT CRIMINALIN ITSELF—Indian Penal Code, s. 304 
} (a)—W hen'death is caused by an act which is criminal in itself irres 
spective of its consequences, the degree of guilt of the offender depends on 
the intention or knowledge with which he did the act, and the sections 
under which he may be convicted are 203, 304, 325, 323 and 352 with 
variations on account of the weapon or means used, the provocation, and 
so forth. Sections go4 (a), 338, 327 and 336 apply only to acts done 
without any criminal intent. Hmpress v. Ketabdi Mundal, 1. L. R. 4 
Cal., 764, followed, . 
Crown v. San Pe 2 tee Oe ‘ese oss | 
Dezarn, SENTENCE 0F—Clemency—Prerogative of the Crown--Murder—In- 
dian Penal Code,s, 302 ... sei see cas ‘ 
DEBTOR AND CREDITOR—Sureties— Waiver of claim against principal deb- 
tov—Discharge of sureties—Contract Act, s, 134 
Where a plaintiff, having instituted a suit against both the principal 
debtor and his sureties, 1g cp! waived his claim against the principal. 
Held,—that he thereby, by his own act, brought about, as a necessary 
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Page. 
consequence, the dismissal of his suit against the principal, This brought 

the case within the following words of section 134 of ‘oy Contract Act: 
“The surety is discharged by any act of the creditor, the legal conse- 

quence of which is the discharge of the thea debtor.” 
Maung Pyo Tha v. Ko Min Pyu and anoti ‘its ave ene 
DectaraTORY TITLE WITHOUT CONSEQUENTIAL RELIEP--Suits Valuation 
Act, s. 11—Court Fees Act, Schedule IT, Article 17—Valuation of suit 
under s. 287 Civil Procedure Code . a - ove ee 
Decres, Execution or—Rateable share of sale-proceeds—Application tc be 
made to Court holding the assets prior to their vealisation—Application 
to be made to Court which passed the decree or to Court which the decree 
has been sent for execution— Civil Procedure Code, ss. 295, 230 see 
Ouckss POR PAYMENT OP CLAIM BY ganas lei joe — Py esti 
—Suit on prom: note—Eguitable mortgage of secuers. - 
Crosl Prasdare Gol §. 270 oe =e | one — oe 81 
Decree, SaLe IN ExecuTION oF—Rights of auction-purchasey—Distinction 


150 


between decree holding purchaser and other purchasers “— ese 22 
Decree—Title of purchaser—Stranger whose property is sold behind his ~ 

back without authority Suit to set sale aside—Indian Limitation Act, 

Schedule fl, Drviston i, Article rz (a) ee 53 


Decresgs, FORMS For, IN REDEMPTION suIT—Mortgage—Redemption suit— 
What judgment should contain when redemption ts allowed eon 136 
DeramaTion— Withdrawal by District Magistrate ofcaseto his own fille— 
Accused entitled to notice of withdrawal and to recall witnesses already 
examined —Good faith —Indian Penal Code, s #99. exception 3 (b) iE 139 
Witness for defendant in a claim made before elders—Privileged 
statement—Fudicial proceeding—Good faith—IJndian Penal Cvde, s, 499, 
clauses 8 and 9—Ma Cho,a K-ren woman, went before elders with a 
clam for damages against one Kan Baw for breach of promise of mar- 
riage, Kan Baw called asa witness one Ma Pein, who stated that she 
had seen Ma Cho having intercourse with her brother-in-law Ko Kya E, 
Ma Cho’s claim was accoraingly dismissed by the elders, Ma Chv then 
prosecuted Ma Pem for defamation and the latter was convicted and sens 
tenced to a fine, | 
Held,—that although the statement made ty Ma Pein was not .one 
made in a judicial procerding it was privileged under clauses 8 and 9 of 
section 499 Indian l’enal Code, as it was apparently made in yood faith.” 
The complainant had herse:f taken her case of breuch of promise of ' 
marriage before the elders and in respect of the subject matter of the 
accusation the elders had lawful authority over Ma Cho for the purpose 
of her case; but if this be doubtful, it is quite clear that the defamatory 
statement was made for the protectivn of the interest of Kan Kaw, 
the detendant in the case brought by Mu Cho, and Ma Pein therefore 
was not liable to a prosecution for defamation. 


Crown V. Ma Pein . aes one 7 oo 34 
DeramaTion—Social ostracism--Want of malice—Privilege—Criminal 
proceedings —Indian Penal Code, s. 499, Exceptions 3 and 9—While the 
Civil Courts have power to go into the que-tion of the validity of- a 
sentence of ex-conmunication and to require proof that such sentence 
was passed on justifiable grounds and after a fair and proper inquiry, 
in a Criminal prosecution fr defamation if the members of a society had _ 
authority to exclude complainant from their society and used that autho- 
rity in good faith, although they may have erred in law, such members 
are not liable to a conviction for defamation. 
Queen-Empress y. Shaik Hoosar and others +n ue ots 4 
= siege Dyce DISMISSING AN APPEAL eon eee OF APPEAL scien fe 
pectal remedy—RKight of appeal against — Order refusing to re-admit on 
appeal— Civ: Procedure Che pte Py 588 (27) ro. ose oe 
DerauLt, ResroxaTion To FILE OF AN APPEAL STRUCK OFF FOR, APPLICA- 
TION FOR ADMIssion—Appeal to His Majesty in Counctl—Time limits, 
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” Extension of, for security and deposit—Civil Procedure Code, ss. 596, 
Od sas Pry Per ele see 20 ao 
Derective TITLE—Sale—Mortgage—Furisdiction of Civil Court, Objection 
to—Burma Land and Revenue Act, ss. 19, 56. 55, proviso 1, (b) 17 is 
Derinirion or Pwe—Lower Burma Village Act, s. 13A—Lower Burma 


Towns Act, s. 7A ae ay — e oe8 sk 
DELAY IN EFFECTING REGISTRATION—Registration—Competing registered 
documenis—Priortty— Notice— Registration Act, ss. 47, 49, 50 si 


DELIBERATE INTENT TO KILL, ABSENCE OF—Murder—Sentence. Normal— 
Extenuating circumstances—Burman tendency to the use of knife—Pre- 
meditation, Absence of—Intoxication—Indian Penal Cede, ss. 302, 300, 
clause (4), 86—Criminal Procedure Ccde,s 367 (5) wut eee 

DerosiT, EXTENSION OF TIME LIMITS FOR SECURITY AND—Appeal to His 


Majesty in. Counctl—Application for admission, Restoration to file of , 


. an, struck off for default—Civil Procedure Cede, ss. 596, 602 ws 
Deposition, CERTIFIED copy oF—False evidence—Charge—indian Penal 
Cede, s. 193--—Criminal Procedure Code, ss. 356, 357, 323, tllustration 


(e)—Evidence Act, ss. 91, 66, clause (e), 74,80 ... eel sea 
PEVIET SNEAE CS CAUSING OF, OF EVIDENCE OF AN OFFENCE—Indian Penat 
o é, fF, 20T oan is of aae bes 


DISAPrEAR«NCE, CAUSING OF, OF EVIDENCE OF OFFENCE COMMITTED— 
_ Jurtsdiction—Townshtp Magistrate--Offence committed in another 
township—Subdivisional Magistrate, Power of, to transfer case—Cri= 
minal Procedure Cede, s, 346 (2}—Summons and Warrant case—Prac- 

_, tice—Criminal Procedure Cede, s,.242—Excise Act, Breaches of— Offence 


—Indian Penal Cede, ss. go, 201 x “3 rid a 
DiscHarcs, Finat—Postponement of hearing—Maintenance—Practice— 
Insolvent Debtors Act, ss. 26, 37, 47, 59, 60 is ees eee 


DiscHarGce, IMPROPER ENTRY OF ORDER OF, TO BE TREATED AS ONE OP 
ACQUITTAL ~ Procedure in case of improper discharge— Further tn 
quiry ’—Criminal Procedure Cede, s. 437—Summary trial—Application 
of section 258 Criminal Procedure Cede es sas "eee 

DiscHaRGe oF SurEeTies—Debtoy and creditor—Watver of claim against 

- - prinetpal debtor— Contract “Act, $134 ies eeesclic FAP 

Disclosure or GoveRNMENT DepaRTMENTAL EXAMINATION PAPERS— 
Indian Off-cial Secrets Act, ss. 3, 4—Retracted confession of accused as 

_ against co-accused—Indian. kvidence Act;-s.30—interpretation of the 
* doord “confession ”*.-<- © Gye UES Te a VERS ST 

' DISCRETION AND CARE, EXERCISE OP, BY MAGISTRATES AND SESSIONS JUDGES, 

—Security proceedings—Criminal Procedure Code, ss. r10, 112,.118, 123 

DIscRETION OF COURT WHEN LIABLE TO REVIEW OR APPEAL—Application 
jor review, Time occupied tn—Admission of appeal after time—Limita~ 
tion i Ta Prt Tr) saa y pee of. 

Discretion oF Hicu Court or Court of SESSION AS TO GRANTING BAIL 

. —Criminal Procedure Code,s. 498 ww. isp a ss 

Discretion oF MacistRate—Sentence—Fine in lieu of whipping—Remts- 
sion of sentence—Criminal Procedure Code, s, 305 eee 

Disnonest Misarrropriation—Theft—Possession of owner—Indian Penal 
Code, 58. 379, 403 au oo aia _ ues 

DISMISSAL OF APPLICATION—Removal of attachment—Civil Procedure Code, 
s,102—Conrses open to applicant i ca oes 

DisMIssAL OF COMPLAINT WITHOUT EXAMINATION OF COMPLAINANT— 
Complaint—Reference to police for investigation ose “ies 

DismissaL, SUMMARY—ApPEAL—7 udgment—Postponement of trial—Com- 
mencement of trial—Time for engagement of advocate—Criminal Pro- 
cedure Céde, 344, 423, 424... sie oe xs _ 

DisruTE AS TO RIGHT TO OCCUPY OR POSSESS LAND NOT COVERED BY A 
GRANT OR LEASE ORIN .RESPECT OF WHICH _NO DECLARATION HAS BEEN 
mMaDE—Buryma Land and Revenue Act, ss. 18,15—Land occupied under 
rules vegulating its temporary occupation—Burma Lant and Revenue 
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Page. 
Act, ss. 19, 55, clause (b)—Civil Procedure Code, s. 54—Furisdiction id 
of Civil Court—Burma Land and Revenue Act, s, 56 a ee 16 
“Distinct” AND “SEPAR(BLE”. OFFENCES— Still, /Ilicit working and pos- 
session of —Spirit, Illicit possession of—Double conviction and sentence 
—Excise Act, ss, 45,'51—Criminal Procedure Ccde, ss. 235, 35—JIndian 
Penal Cede, s.7r ain wae re Re sap 33 
Distinct OFFENCES—Misjoinder of charges—Kidnapping and murder 
—Indian Penal Code, ss, 366, 302—Criminal Procedure Code, ss. 233, 
235 (7) sit asa!” “ von one 361 
DISTINCTION BETWEEN DECREE-HOLDING PURCFASER AND OTHER PURCHA- ; 
sers—Sale in execution of deeree—Kights of auction-purchaser sis 22 
DISTRIBUTION OF ASSETS, SUMMARY OROER FOR—/nsolvency proceedings— 
Precedure— Civil Procedure Code, ss, 350, 352, 356.» ai 229 


- District MacisTrRaTg& or Sessions JuDGE, Powers or—Reconsideratio 
of evidence by Magistrate who discharged the accused—New inquiry , 
before another Magistrate—Criminal Procedure, s. 437 vii ae 311 
Division AND SEPARAIION OF SHARES AMONGST CO-HEIRS—Ancestral lands 
— Pre-emption—Relations of remote degree 0s ove 144 
‘ Divornce—Change in circumstances—Cause for refusing to enforce an o?- 
: der of maintenance—Criminal Procedure Cede, ss, 489, 448, (5), 490— 


. Maintenance ... | we cu, tea ane eas eae 19 
‘Divorce, surt Fror—Claim to partition of property—Causes of action dis- 
tinct -Buddhist law ee LL Th ‘se =F 7 
Documents, Competing REGIsTERED— Registyvation—Priority—Delay 
in effecting registvation—Notice—Registvation Act, ss. 47, 49, 50 osaics 203. 
D ovBLe.cONVICTION—Common gaming-house, Owner of, present for pur 
pose of gaming—Burma Gambling Act, ss. 11, 12 ons ha 178 
DousLe CONVICTION—Aouse trespass and insult—Cumulaitve sentence— 
Order requiving security fox: good behaviouy—Indian Penal Code, ss, 
452, 504—Refor matory Schools Act, s. 32 eye sa ans 279. 
DovuB_e convicrion—Ii.dian Penal Code ss. 294, 509, Ss. 71I—Exposing 
_ . person to insult a woman—Obscene act done in a publie place oes 52 
DousLE CONVICTIO \—Theft and taking gift to help to recover stolen pros 
perty—Cumulative sentence—Indian Penal Code, ss. 71, 379 and 21§ ... 203 


DovuBLE CONVICTIUN AND SENTENCE—Excise Act, ss. 45, 51—Criminal 
Procedure Cede, ss. 235, 35—Indian Penal Cede, s, 71—-" Distinct”? and 
“ separable” offences—Still, Illicit working and possession of—Spi7it, 
Illicit possession of a on Mo a ee. CS a8 33 
' Duty oF JupictaL OFrricER GRANTING SANCTION To PROSECUTE—Dut 
of Magistrate entertaining -complaint—Criminal Procedure Ccde, 
5,195,200 as. sie se iy his or 386 
Duty oF MAGISTRATE ENTERTAINING COMPLAINT—Duty of Fudicial 1 
Officer granting sanction to prosecute—Criminal Procedure Code, ss- 
195; 200 ore aoe ose ane one owe 286 
- E -- * 
EFFECT OF GRANT OF PROBATE OR LETTERS OF ADMINISTRATION—Form of 
proceedings in cases where there is contention — Objector’s right not pre- 
judiced—Probate and Administration Act, s- 83... ‘i = 
EJECTMENT, SUIT FOoR—Court fee leviable on plaint—Court' Fees Act, 
section 7, clause v.—A plaint in which the remedy asked for is the 
ejectment of atenant from premises for non-payment of rent, or for the 
breach of any covenant contained in the lease, or for holding over after 

_ his tenancy has expired is not properly stamped with a court fee of 
Rs, 10 under Article 17, clause 6 of Schedule II of the Court Fees Act. 

' _ The, suit being one for possession of immoveable property, the plaint 
should be stamped according to the value of the subject-matter. Under 
clause v of section 7 of the Court Fees Act, such value is to be ascertained 
by reference ‘to sub-clause (c) of thesame clause. Bibi Nurjahan v. 
Morfan Mundul, 11(.L. R., 91, and Ram Raj Tewari-v- Girnandan 
Bhadat, |. L. R- 15 All, 63, dissented from: 
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Page, 
Mahomed Ebrahim Shaik Khateeb v« Bhymeah A- Ismailji- one 303 
ELDEST CHILD, RIGHTS oF—Claim of eldest son to’ one-fourth share of the ; 

general joint estate on the death of the mother, when the father marries 

again—Buddhist Law—Inheritance—Lldest daughter, Claim of, toa 

shave of the g2neral joint estate on the dzath of the mother ... ove 23 
ELDEST DAUGHTER, CLAIM OF, TO A SHARE oF THE GENERAL JOINT ESTATE 

ON THE DEATH OF THE MOTHER—Rights of eldest child—Claim of 

eldest son to one-fourth share of the geneval joint estate on the deathof 

the mother, when the father marries again —Buddhist Law—Inheritance 23 
ELDEST SON, CLAIM OF, TO ONE-FOURTH SHARE OF THE GENERAL JOINT 

ESTATE ON THE DEATH. OF THE MOTHER, WHEN THE FATHER MARRIES 

acAIn—Buddhist Law—Inheritance—E£lidest daughter, Claim of, to a 

rm share of the general joint estate on the death of the mother—Rights of 

eldest child . #0F "8 aoe ore ote ee a3 - 
FipEST SON, TITLE OF, WHO HAS OBTAINED HIS ONE-FOURTH SHARE TO 

SHARE THEREAFTER IN THE REMAINDER* OF THE ESTATE ~Buddhist 

Law _ one ane oe a6 one oon 50 


ENGAGEMENT OF aDvocaTE, TIME FOR—A/ppeal—Summary dismissal— 
, hase A EN a a of trial—Commencement of trial—Criminal 


vocedure Code, 58. 344, 421, 424 de a are bee 270 
Exnaviry INTO APPLICATIONS FOR REMOVAL OF ATTACHMENT—Altached- 
property—Remedy of objector or claimant against order—High Court— 
evisional jurisdiction—Procedure—Praciice—Civil Procedure Code, 

ss. 278, 280, 281, 622 ses és wa = = 180 


EQUAL RIGHTS OF ELDER BROTHERS OR SISTERS ON FAILURE OF YOUNGER 
BROTHERS OR SISTERS —B@uddhist Law—Succession—Brothers and sis- 
ters already dividel—LEstate of divided deccased sistey—Exclusion of 
children of brother pre-deceasing his divided deceased sisters ee In4 
RQuITABLE MORTGAGE AS SECURITY FOR. Loan—Lenders and borrowers— 
Suit on promissory note—Decree for payment of claim by instal ments— 
Civil Procedure Cede, 5. 210 <a se aes sa 81 
ERROR ON A POINT oF LAW, DECISION CONTAINING AN—¥urisdiction, 
Exercise of, illegally oy with material ivregularity—Error in law does 
amount_to acting inthe exercise of jurisdiction illegally or with material 
irregularity ; 
Ameer Hossein v. Shebo Buksh, 1 L. R. 11 Cal., 6, and Exat Mowdal vy. 
- Balavem Dey, 3 Cal., Weekly Notes, 581, followed. va 
> Maung Kywet v. Maung Kin ws = amis eo eS ae, Te 
-. EgprareE OF. DIVIDED DECEASED  SISTER— Buddhist Law —Succession—=Bro- ~ 
thers and sisters already divided—Equal rights of eldey brothers or 
sisters on failure of younger brothers or sisters—Exclusion of children 


of brother pre-deceasing his divided deceased sister ane eis 104 
EsTATE OF GRANDPARENTS —Buddhist Law—Jnheritance—“ Attetpa” pro- 
perty—* Lettet-pwa” property—Out-of-time grandchild, share of aoe 93 * 


EvuROPEAN BRITISH SUBJECT—Power to try or to commit to a Sessions Court 
a rite away from Magistrates—Lower Burma Courts Act, s. 8 (1), (a) 
and (). 

- ‘The provisions of section 8 (1), (a) and (6) of the Lower Burma Courts 
Act, 1900, do not mean that all commitments that are made of European 
British subjecis must be made tothe Chief Court of Lower Burma, but 
that where under the Code of Criminal Procedure a commitment is made ; 
to a High Court, itis to be made to the Chief Curt of Lower burma, 
The power to try the case or to commit to'a Sessions Court is not taken 
away from Magistrates, | 

: The fact that an European British subject claims in Upper Burma to be 
tried by fury does not in itself form a ground for commitment to the Chief 
Court. ‘The commitment in the case either should not have been made 
-at all or should have been made to a Court of Session, section 447 (1). 
In ty section 451 (9) applied, action should have been taken there- 
wunaer, : 
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Commitment held to be illegal and quashed, 

Crown v. Hidgson and anuther ove vee is eas 158 . 

HuROPEAN British su8sect—Security proceedings—Commitment—Court ; 
of Session—Criminal Procedure Cede, $107 ans ss oo §=— 95 

Evidence Act—See wider INDIAN. 

EVIDENCE, ABSENCE or—New charge by Magistvate—Possession of spirit— 
Quantity within that allcwed ty law—Offence— Obligation of person,to 
account fur his possession—Lxturting admission of accused, bie 43 

Ev1IDENcE, CaUSING DISsPPEARANCE OF, OF aN OFFENCE—Jndian Penal 
Cede, $- 201. a 316 

EvIDENcg, FALSE-- Certified copy of deposition—Charge— Indian Penal 
Ccde,s. 193 - Criminal Procedure (cde, ss. 356, 357, 223, tllustvation (c)—— 
Evidei’ce Act, ss 91, 66, cl. (2), 74, 80-+- : ei a 

EyIDENCE OF aACCOMPLICE—Gambling -Accused person required by Magis- 
tyate to give evidence - House not searched under s, 6 —Burina Gambling 

Act, s. 8—Criminal Procedure Code, s. 337 mat a ome 

EVIDENCE OF Ack OMFLICes—/ resumption of lau——E sidence A one atcom- 
plice not i | currcburation of that of anothey—Indian E xidence 
Act, s. 114, tllustration (b)-—A person who acc mpanies another in 

- order to witness the pxymeni of a bribe must be treated as an accom: 
lice * Aajoni Kant Bose v. Asan Mullick, 2 Cal., W. N. R., 072, tole 
owed. turther, the evidence of a perso” who was w:tness lo the pay- 
ment of a bribe in April or May, and yct did not ~ive inf.. mation about 
it tilithe 2 st June fell wing, must be treated in tre same aay as that 
cefan accomplic:, /shan Chandra v. Queen-Empress, 1.L.R. 21 Cal., 
328, folowed.—The rule rega:uing the evidenve of arcompl:ces is that 
it must be carefully scrutinized befire it is accepted In dealing 
with such evi..ence a Judge ur jury must start with the ride stared in 
illustration (6 to section 114 of the Evidence Act, and presume that an 
accorplice is unwaihy o: crecit unless ke is c rroborated in material 
parucu ars nee may be circumstas:ces In purticu.ar cases which are 
sufficient to overcome such resumpti-n, and in such ca-e a ccunviction 
isnot ill gal) Such cases are prvvided for by secth n 133 of the Evi- 
dence Act, -but -m .the case of a ju ve who has to vive reasons for his 
decision, the reasons which have 1 d him to teli-ve the wncorrobornted 
evidence of an ace: price should be clearly and fully s<t out. It is not 
sufficient to-set out lkamally that the witness is an accomplice, but that 
he is believed, althouzh uncorroborated, Queen-Empress v. Chagan 
. Dayaroum,. 1. LR. 14° Bom.,. 337, fodowed.” Tle ev dence.of one ac-~ 
comp ice 15 ordinarily nut sufficient ¢ rrob ration of that of another, 
Queer-Eirpress v Rain Saran, I. L. R. 8 All, 306, fo.lowed, 
Po Lhiet v. Queen-Empress : see “sie wi ra 29 

- EVIDEACE OF MARKET-RiTE—Contract, Breach of—Damage, Computation 

oO Cr os fe ean re an8 one 262 
EVIDENCE OF ONE ACCOMPLICE NOT SUFFICIENT CORROBORATION OF THAT 

OF ANOTHER—Jndiaun Evidence Act, s. 114, illustration (b)—Evidence of ee 

accomplices—Presumption of law tia” tees sie 29 
EVIDENCE OF TRANSFER OF OWNERSHIP— Redemption suit— Mortgage deed 

: containing clause for forfeiture of property—Transfer of possession— 

Burden of proof ee eae ci at = ais 
EVIDENCE, ReCOnsIDERATION OF, BY MaGISTRATE WHO DISCHARGED THE 
ACCUSED~—Pow.rs of Sessions Judge oy District Magistrate—New 
enquiry before another Magisti ate—Crimtnal Procedure Code, s. 437 os. 311 
EVIDENCE, RECORD oF — Trial before successive Magistrates— Right of accused ‘ 
, to ve-call witness after charge—Measure of puntshment—Retracted 
confessions—C viminal Procedure Code, ss, 350, 256, 356, 357 wh 238 
EXAMINATION OF accUSED—Purpose of-- Admission by accused of previous 
conviction— Use of, to affect the punishment—Criminal Procedure 
Code, Ss 342, clause (z), §11.—‘Lhe accused should not be asked in his 
,¢Xamination concerning a previous conviction of which there is no evi- 
dence. Without proof of the authorized kind of a previous conviction 


268 


62 


XXX - INDEX. 


f] 


the mere admission of an accused person does not justify the use of the 
convic'ian to affect the punishment to be inflicted, 
| Queen-Empress v. Po Tet and another rr 
EXAMINATION OF ACCUSED—Tvansportation instead of imprisonment, Sen- 
tence of, -Accused mav be examined only forthe purpose specified in 
section 342 Cude of Criminal Procedure, not to.supplement deficiencies in 
the evidence. . : 3 

Under section 59 of the Indian Penal Code a sentence of transportation 
instead of imprisonment can be passed incases tc which section 75 Indian 
PenzIC de app'ies. 

~The proper procedure under section 59 Indian Penal Code is to pass a 
sentence of transportation instead of a sentence of impris: nment, not to 
commute a sentence of imprisonment t» one of transportation. Shwe Lak 
v. Queen Empress, P.J.L.B., 482, overruled. . 

Tha Zan vy. Crown : ae wea ani inde: 

EXAMINATION PAPERS, DIscLOSURE OF GoVERNMENT DEPARTMENTAL— 
Indian Official Secrets Act, ss. 3, 4.—Retracted confession of accused as 
against co-accused—Indian Evidence Act, s. 30—AInterpretation of the 
word ‘‘ confession.” 

Held,—that the disclosure «f Government Departmentul Examination 
papers nay con:titute an offence under the Indian Official Secrets Act 
('5 of 1889). 

Had —tareher that there is nothing in section 39 of the Indian Evidence Act 
which would exclude , as against perso’s being jointly, tried for the same 
offence, a cinfession made by one ol the accused, duly. proved, simply 
because at the trial the confe-sion_is withdrawn cr denied, 

Pat Tha Uv. Queen-Empress, P.J L.B, 642, dissemed from. 
The word “ confession ” must be strictl« interpreied for the purposes of section 
_30 Indian Evidence Act. A confession must be a confession of guilt. or 
a confession «f tacts which constitute in law the offence charged. Mere 
admis-ions of incrim nating facts will not amount to a confession unless 
these fac s and the necessary inferences from them amount to an. offence, 

Aung Thein and four others v. Crown , -* _ ote 

Excise Act—Furt-diction—Township Magistrate—Offence committed in 
another township—Subdivisional Megistrate, Power of, totransfer case— 
Criminal Procedure Code, s. 346 (2)—Summons and warrant cases— 

 Practtcee—Criminal Procedure Code,s. 242—Causing disappearance of 
.::.. offence committed—Offence—Indian Penal Ccde, ss,.40, 201- | 


7 


- Exctsg.Act, BuRMESg. TRANSLATION, S..51—Kazawye—* Fermented liquor” 
a: ; defined ie : “ene ee ees z Li "ae z Soe 
Excise Act, s. 51--Criminal Procedure Code, s, a4t4— Order af confiscation 


added to sentence—Sentence not otherwise appealable—Sentence, Part o7... 


Excise Act, ss. 45, 51—Criminal Procedure Code, ss. 235, 35—I/ndian 
Penal Code, s. 71,—" Distinct” and “ separable” offences—Still, [llieit 
working and possession of —Spirit, Illicit possession of —Double conviction 
‘and sentence  ...- ee came 

Ss. 51, 30—Jari—Tapping tree—Possession of move than four 

quarts without license—Offence _ ony. acer Be ie: 

EXCLUSION OF CHILDREN OF BROTHER PRE-DECEASING HIS DIVIDED D2CEAS- 
ED sISTER—Buddhist Law—Succession—Srothers and sisters—already 
divided — Estate of divided deceased sistey—Equal rights of elder brothers 

, ov sisters on failure of younger brothers or sisters a ‘ee 

Execurion or pecree—Feteable shave of sale-proceeds—Application to be 
made to Court holding the assets prior to thety vealisation—Application 
to be made to Court which passed. the decree oy to Court to which the decree 
has been sent for execution—Civil- Procedure Code, ss, 295, 230.—The 
plaintiff had obtained a decree in the Subdivisional Court against Nga Cho 
and another. The defendants had obtained two decrees in the Township 
Court againstthesame persons. On 1st May 1900 the plaintiff applied for’ 
the attachment of moveable and immoveable property belonging to the 
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Page. 
judgment-debtors and the property was attached. The moveable pro- 
perty was sold by the Subdiv’sional Court on the 5th June and the proceeds 
were realized on the same day, The immov. able property was sold on the 
aist June and the pr occ eds were realized cn the 28th of thesame month, On 
.the 2nd June the defenda ts applied.to the Township Court for execution 
of their decrees by attachment and sale of the same property, but in their 
applications they stated that the property had already been attached by 
the Subdivisional + ourt in execution of the plaintiff's decree ard they 

‘asked that thejr applications m:ght be forwarded to the Subdivisional 
~ ( ourt so thatthey might obtain a rateable share ' f the proceeds of the sale, 
In consequence, no second attachment of the property was made, and the 
Yownship Court submitted the applications to the: Subdivisional Court 
The Judge of the latter Court thereupon stopped pay ment of the proceeds 
- of We m:-veable property to the plaint‘ff. On the 19th June the deferd- 
ants put in an application to the Subdivisional Ceyrt a:king for arateable 
share in the pr ceeds of svle of all the property and the Judge on the 29th 
June ordered such distribution. _ 
Held, —that sect 0.1 295 Civil Procedure Code requires that the persors seek- 
ing arateable share shall, prior to the real zaticn of the as+ets, have 
applied to the Court wh'ch holds the a-se's for execution of their decrees 
and under section 230 an appiication fur execution of a decree can only 
be made to the Court which has passed the decree orto a Court to 
which the decree has been sent for execution under sect ons 223 and 224. 
The decrees of the Township Court liad not been sent to the Subd vi- 
s‘onal Court; consequently the later Court had nojerisdi tion toertertain, 
thedefendant’s application of the igth June and the order for rateable 
distribution was illegal. 
Sit Saing Vs Maung Pu Kaing en ene ee : oe I3aIr 
EXECUTION OF DECREE, SAL“ IN—Rights of auction-purchaser— Distinelion 
between decree holding purchaser and other purchasers res aa 
Ex-PaRTE PROCEZEEDINGS—Summons, Due seruice of Time sufficient jor 
appearance allowed—Civil Procedure Cede, ss. 100 (a), 6y.-——Section 
100 (a) of the ( ode of Civil Procedure makes it incumbent on C: ur's 
befure pri ceeding exparyte to find that the summ: nses_in the case have 
been duiy served upon the defendants proceeded against. . 
In a case in which the process-server has nct known the defendant before 
serving the summons it is necessary before proceeding with the case ex- 
fo to have the evidence of some one who did know the defendant 
-before:the serv.ce and who can state on oath-that the summons in the - 
case had in his presence heen personally served on the pergon for whom 
it was intended, or that a copy of it had been- affixed to the outer docr 
_of penne in which he personally knew that the defendant ordinarily 
resided. 
‘Duly served’ in section too (a) ofthe Code means, amongst other 
things, served as contemplated by section 69 of the Code,.that is to say, 
within a time sufficient to allow the defendant appearing on the day 
fixed in the summons and being able to answer on that day. It should 
have been considered whether service om the afterncon. of the 27th Janu- 
ary on an old woman of 65 years of age toappear and answer ata Cuurt 
some distance off on the morning of the 29th January was due service. 
Ma Shwe Pon v. K. K. A, R. C. Ramen: Chetiy ees 5 one 
_ Exe OSING PERSON TO INSULT A womMan—Obscene act done ina publig place— 
Double conviction—Indian Penal Code, ss. 294, 509, 71.—Where 
the accused exposed his person with intent to insult a woman, and that 
; obscene act done in a public place caused annoyance to others. 
Held—that although the act falls under sections 509 and 294 of the Indian 
Penal Code, only one conviction and sentence should be pa‘sed.. 
Queen-Empressv. Po Mya wu ese one eve ove, - §2 
EXTENSION OF TIME LIMITS FOR SECURITY AND DEPOSIT—Appeal fo His . 
Majesty in Counkil—Application for admission—Restoration to file of an : 
appeal struck off for default Civil Procedure Code, ss. 596, 602. we S| 3289) 
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‘EXTENDATING CIRCUMSTANCES —Murder— Sentence, Noymal— Burman ten- 
dency to the use of knife —Premedttation, Absence of—Deliberate intent 
to kill, Absence of Intoxication-——-Indian Penal Code, ss. 302, 300, clause 

(4), 86—Criminal Procedure Cede, s. 367 (5) os nae fot 

JEXTORTING ADWISSION OF accused —Absence of evidence ~New charge by 
Magistrate—Possessio: of spirit—Quantity within that allowed by law 
—Offence— Obligation of person to account for his possession aes 


F ; 


iFacrs, SUBSEQUENT TRIAL ON SAME—Previous acquittal—Collecting men to 
wage wary against the King - BA dec to commit dacotty-—Court of 
competent jurisdiction —Indian Penal Cedz, ss. 399, 122-—Criminal Pro- 
cedure Cid:, s. 40;—Confesston, Record of,in form of question and an- 
swer—Lvidence Act, ss. 50, 25 7. 


- |FaALse EVIDEN E-- Certified copy of deposition—Charge - Indian Penal Code, 
s 697—Criminal Procedure Code, ss 356, 357, 223, tllustration (Jj— 
Evidence Act, ss. 91,66. cl. (¢), 74, 80.—In the trial of an ffen-e under 
section 93 Indian Penal Cole, where the fals+ eviclence is al eved to have 
been given in a depust-on in a c se in which the law requires the evi 
de: ce tv be taken down in writing, a cerufied copy of the deposition 
must be plac 4 on the record. Oral evidence of the substance of the 
deprsition is exc ude. 

The Court presum d certain facts conterning a document purporting 
to be a recurd ol evidenc:. Butt mu-t parpotio be sivned by a Jude 

or Mavistrate, an! wherethe per-o tak nz t’e de> sition umis to claim 
the pos tivun of a Judse or Muayistrate the -resunpti n that he is so does 
net arse, 

The defe t may te supplied by oral evid:nce. Ths certifiel copy should 
also show on the face oi it ihat it is ac py of part of the record in a speci- 
fled procee :in-. - 

The mere production of 4 cert‘fiel copy is not suTicient t> show that 
the accu-e i is the person wio 'rade the -tatement. There must be oral 
evidence of some ne «ho heard the deposition given, that the accused. is 
the }e:son who-ecvidencs isti rein record d. 

The charge insu'h cases sti uld set up in direct oration the exact words 
allewed to constiture the tal-e statement and nut a par. phrase. 

+ Oueen-Empress v. Bhocd'tun Alur,17 W.-., C. \k., 32,5 followed, _.. 

_. --Crowiv. Mi Shwe Ke —..... fete: sm re ied ene 

iPausE eVipen E—/wifruper discharge of accused —Further enquiry—Refer- 
ence to High Couri—Crimtnal Procedure Cid',s. 4377—False statement 
made to police officer —Criminal Procvudure C.dz, s.161—False informas 
tion--Coutradictory statements to police and to Magistrate —Couviction 

in the alternative—IJndian Penal Cidz, ss. 193, 182 —Police Sergeant not 
subordinate to Township Magistrate — Criminal Procedure Code, s.195 (4) 

(a) -Alternative charges—Criminal Procedure Code, s. 236 ae 


‘FALSE INFORMaTION—ZJmproper discharge of accused—Further engquiry— 
Reference to High Court—Criminal Procedure Code, s_ 437—False state- 
ment made to police officeyr—Crimtnal Procedure Code, s. 16:—False 
evidence—Contradictory statements to police and to Magistrate —Convie= 
tion tn the alternative—Indian Penal Cede. ss. 193, 182— Police Sergeant 
not subordinate to Township Magistrate—Criminal Procedure Code, ss, 
105 (i) (a)—Alternative charges—Criminai Procedure Code, s, 236 ‘ve 


FALSE STATEMENT MADE TO. Poxice Orvicer —Jmproper discharge of accused 
— Further enquiry —Keference to High Court — Criminal Procedure Code, 
ss. 437° and 161—False evidence—False information—Contradictory 
statements to ‘gens and to Magistrate—Conviction in the aliernative— 
Indian Penal Cede, ss, 193,182—Police Sergeant not subordinate to 
Township Magistrate—Criminal Procedure Code, s, 195, (t) (a)—Alterna- 
tive charges—Criminal Procedure Code, s. 236 .., sibs eee 
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FaTHER’S LIABILITY TO MAINTAIN CHILD— Maintenance—Agreement between 
father and mother-—- Criminal Procedure Code, s. 488 sat .. eae 126 
FERMENTED LIQUOR DEFINED—Xasawye—Excise Act, Burmese transla 
tion, Ss, 51 me — re us sing “ee 
FIGHT Sarwan TWO OPPOSING PARTIES— Common object—Separate trials— 
* Procedure—Criminal Procedure Code, s. 233— Riotin 1 og 56- 
FILIAL RELATIONS - Jnherttance—Son of divorced weitere by 
father—Revival of lost rights—B ist Law... ois sea 161 
. FivtsG oF vaLuaTIon oF property —Letters of administration —Payment of 
Court Fees— Court Fees Act,s. 191 ... ee Sei wats 223- 
FINAL DISCH ‘RGE—Postponement of hearing—Mainienance—Practice—In- 
soluent Debtors Act, ss. 36, 97, 47, §9. 60.— The tenefits of the ** Act for 
the relief of insolvent debtors in Incia” are intended for persons who 
place such property as they have in the hands of the Court with the object 
of such property b: ing collected and di-tributed amongst the insulvent’s 
creditors. The whole object ¢f the Act implies that the insolvent must 
render every astistarce in his power to enable the Court and its officer, 
the Official Assignee, to-realize the f roperly. 

Where therefore the applicant merely info ms the Court in his schedule 
that he has certa:n debts ow.ng to him but does nothins more, 

Held,—that the Court is justified in a: journing the heariny of the peti- 
tion ui til the applicant has taken the ste; s which it is his duty to take 
belore the benefits « { the Act can be extended to him. 

The Act conten plates and as a fact the vesting order vests in the 
Official Assignee not only all the property which the 1 solvent possesses 
or is entitled to at !he time the orcer 1s made, but a.so all pr: perty which 
he may thereafter become entitled to until he obtains a certificate of final 
discharge ev her under section 59 or 60 of the Act; c:nsequenily as an 
effect of the vesting order the Official As-ignee is entitled to receive the 
who e of the satary wh ch the insolvent was at the \ime earning cr might | 
thereafter earn, until he obtains the certificate of final dscharge. The 
Court is, however, emp.'wered by section 47 of the Act to direct that the 
Official Assignee shall make a reasonable allowance for maintenance of 
the insolvent until final order, 

Where therefore the Court ordered the applicant to pay a certain sum 

er mensem out of his salary towards payment of his debts to the 

ficial Assignee, . 

Held,—that such an order while not strictly covered by any section cf 
the Act was in conformity with the’ practice of the late Court of the. Re- 

_ccrder of Rangoon and of the High Court, Calcutta, and in effect carried _ 
out the provisions of section 47 of the Act, . 

Maung Chit U v. Official Assignee oe vee see - 249 

FINDING AS TO AGE OF ACCUSED TO BE RECORDED BEFORE ORDER OF DE- 
TENTION— Youthful offender— Refcrmatory Schools Act, s. 17 ove 126- 
Fine, CoSTS PAYABLE IN ADDITION TO, IMPOSED—Court Fees Act, s.3r - 209 
Fink, IMPRISONMENT IN DEFAULT OF PAYMENT or—Sentence—Gambling 
Act, s. 12—General Clauses Act, s. 25 ays vi ae 150 
FINE INFLICTED ON A SHIP IN ACORPORATE CAPACITY—Absconding offenders, 
Presumption regarding. 

There is no authority.in the Criminal Procedure Code for fining a ship- 
under section 48 (c) of the Excise Act-in a corporate capacity, #.e., master, 
officers and crew, without specifying the names cf the accused. The fine 
inflicted was apparently intended to be recovered from the wages of three 
of the crew who had absconded and were suspected of having the gunja 
seized, There is no authority for fining absconding offenders on a mere 
presumption in this way. 

Crown y. SS.“ Chupra”_ ., Bhs yarn, sa te ses 89: 

FINE IN. LIEU OF WHIPPING —Sentence— Remission of sentence—Discretion 

of Magistrate—Criminal Procedure Code, 5.395 ... = > 202 
‘FINE, MEASURE OF THE, TO BE INFLICTED—Compensation—Criminal Pro- 

cedure Code, s. 545—Obstruction— Indian Penal Code, s. 583 ‘e ' ah 
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Foi. AND COUNTERFOIL OF Revenue Recister 1X—Pyatpaing—Certifi- 
cate of report of tra isfer of interest in a rc venue hilding ate wee 
FORFEITURE CLAUSE, MORTGAGE DEED CONTAINING—Land situated in place 
to which Transfer a Propirty Act has not been extend.d—Rule of Eng- 

lish Equity Courts clogging rights of redemption ois 
FORFEITURE OF PROPERTY, CLAUSE FOR, IN MORTGAGE DEED—Redemption 
suit—Trans fer of possession—Transf.v of ownership, Lvidence of —Bur- 

den of proof... cass oe ini aoe 
ForFEITURS OF PROPERTY, MoRTGAGE DEED CONTAINING CLAUSE FoR—/e- 
demption suti—Transfer of possession - Transfrr of ownership, Evidence 

- of —Burd.n of proof sine one ba 


‘Form or Caveat —Probate or letters of admintstration—Obj ection to appli- 
calion—Probate and Administyvation Act,s. 71... ss 
ForM OF PROCEEDINGS IN CASES WHERE THE" E IS CO TENTION—Letters of 
adiministration—LEffect of grant pf probate or letters—Objectors’ rights 
, not pr. fudiced—Frobate and Administration Act, s. 83 ae in 
: Time taken in testing value—Form of security for costs—Privy 
Counczl appeals—Mortgage-bonds of immoveable property—Limitation— 
Civil Procedure Code, s. 602 (a) ie ‘i a 
.ForMS FoR DECREES IN REDEMPTION sUIT—Morigage—What judgment 
should contain when redemption is allowed are ine ve 
.FRESH CONTRACT—Promise without constderation—Acknowledgment on an 
account stated —Cause of action mi P wiz eh oP 
.FRIVOLOUS aCCuSaTION—Compe: sation—Criminal Procedure Code, s. 250. 
The provisiins of section 250 Criminal Procedure Code as to compen- 
sation can only be applied when the discharge or acquitt#l islegal. 
Shwe Zin and Onrahn Raabe V. Maung Tun Hlaand others = sans 
FURTHER ENQUIRY—IJmproper discharge of accused—Refzrence to Hig. 
Court --Criminal Procedure Code, s..437—WNotice to accuscd ee 
improper discharge of accused-Keference to High Coust—Criminal 
Procedure Code, s. 437—False statement made to Police Oficer —Criminal 
Procedure Code, s. 161--False. evidence— False information - Contra- 
dictory statements to police and to AMugistvate—Conviction in the alter- 
native—Indian Penal Code, ss. 193, 182 —Police Sergeant not subordinate 
to Township Magistrate—Criminal Procedure Code, s..195, (1) (a)—Alter- 
native charges—Criminal Procedure Code, s 236 és 
"FURTHER INQUIRY ’—Criminal Procedure Code,s 437—Summary trial— 
Application of section 258 Criminal Prcezdure Ced.—Improper entry 
of order of discharye to:be treated as. one of acguittal—Prscidure in case 
_ of improper discharge vo - te te o 


G 


‘ GamEtinc—Accused person required by Magistrate to give evidence—Burma 

Gambling Act, s.8—House not searched under s, 6—Criminal Procedure 

Code, &. 337—Lvidence A uccomplice.—Section 8 «.f the Burma Gambling 

Act dees not enable a Magistrite to call on an accused person to yive evi- 

dence in the case of a house which was not entered under the provisions 

of section 6 of that Act, and section 337 Criminal Procedure Code 
cannot be applied to an accomplice in cases under the Gambling Act, 

Oueen-Empress v. Po Sin and others  .,. ies Wee sin 


‘GaMBLine House irregularly entered—Burma Gambling Act-—Presumption 
mane s. 9—Search warrant issued without compliance with provisions of 
a. 0, 

The provisions of sub-section (1) of section 6 of the Burma Gambling Act 
are all important, and, unless those prvevisions are strictly carried out, a 
house or place cannot be said to have been entered under the provisions 
of the section, and consequently the presumption specified in section 7 
cannot be made. 

.A Magistrate or District Superintendent of Police before he can issue a 
search warrant, is required (1) to himself record in writing the substance 
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INDEX, 


- of the information he has received and (2) to record the grounds of his 
belief that the infermation is credible. 
Crown vy. Majun and 12 others 


te oe 





Articles liable to setsure—Burma Gambling Act, s. 6 (1), (2), (3)- 
The accus d were convicted under sections 11 and 12 of the Gambling Act 
and fined. . | 3 
The record must show that the provisions of section 6 of the Gambling Act 
have been strictly observed before the presumption under sect-‘on 7 can be 
drawn. The record ol the information and the grounds of belief made 
under section 6 should be filed on the trial record. Only articles specified 
in section 6 can be seized in execution of a warrant under that secticn. 
Crown v. Tun Wa and 12 others see in ee sn 
‘GamBiine Act—See under BURMA, “ 
ALL, NOT I1LLEGAL—AHearsay evidence not evidence of general repute 





—Purma Gambling Act, s. 17—Criminal Procedure Code, ss. 110 and 


412, 

The fact that all gambling is not illegal must not be lost sight of in proceed. 
ings taken under section 17 of the Burma Gambling Act, the essential 
point in which is that the person proceeded against earns his livelihood 
wholly or in part by zxlawful gaming. 

Evidence of reports, rumours and inlormation received is mere hearsay 

evidence, and as such wh Illy inadmissible as evidence of general repute. 
Evidence of repute is a totally different thing. A man’s general reputas 
tion is the reputation which he bears in the place in which he lives amongst 
all the townsmen, and if it is proved that 2 man who lives in a particular 
aig is looked upon by his fellow townsmen, whether they happen to know 

im or not, as a man of good repute, that is strong evidence that he is a 
manofthat character. On thecther hand, if the state of things is that the 
ody of his tellow tawnsmen who know him look upon him as a dangerous 
‘man and a man of bad habrts, that is strong evidence that he is a man of 
bad character; but to say that, because the:e are rumours in a particular 
place among a certain class of people that a man has done particular 
atts or has characteristics of a certain kind, those rumours are in them- 
selves ev dence is to say what the jaw do‘’s not justify us in.saving. 

; Rat Isri Persad v. Queen-Empress, 1. L. R. 23 Cal., 621 followed. 

Shwe Fwe v. Crown ee - wee ore a 

SGAMBLING IN PUBLIC PLACE—Limitation of power of police officer to arrest 

_ without warrant—Gambling. Act,.s.-§.< Am: Ayat-Ok reported to the 

police that te accused had gambied in.a public place on the previous day. 

The cfficer in charge of the police-station ihereupcn arrested the accused 
without warrant. lhe procedure of the po'ice officer was illegal. 

Ifa police officer finds people gambling ina public place he may arrest 
them. He has no power to arrest without warrant people who are 
reported to him to have so played when he himself has not come- upon 

‘them in the act. 

Crown v. Zha Dun and another ea oat las ie 
‘GAMBLING TRANSACTION— Wagering contract—Consideration for promis 
sory note sued upon—India Contract Act, s. 3¢ ove Bae 
(GENERAL AND SPECIAL POWER—Power-of-attorney—Civil Procedure oCde, 
‘Grnerat CLavses ACT, s.25—Sentence—Imprisonment in default of payment 
3 of fine—Gambling Act, §. I2 nee +88 one oon 
GENERAL REPUTATION—Secuvity order—Criminal Procedure Code, s. 118— 
Necessity for making of order wis ia on a 

ENERAL REPUTE—Burma Gambling Act, s. 12, Evidence of general re- 
pute is not admissible in prosecutions under section 12 of the Burma 
Gambling Act. The Magistrate should satisfy himself by evidence 
that a particular house is used as a commun gaming house before he 
issues process under section 12. . Irregularities ot procedure pvinted out. 
Opinion expressed that offences under section 12 should be tried regularly. 


Information and grounds of belief, Record o -_Ssavch_—Warrant-~ 


ARAV 
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Aung Zaya and another v. Crown 83 soe see see 


Girr, THEFT AND TAKING, TO HELP TO RECOVER STOLEN PROPERTY— . 


Double conviction—Cumulative sentence—Indian Penal Code, ss. 71, 379s 


a5 =. a8 mee ies i ae oe8 
Girt, KIpNAPPING A, UNDER 16—Jniention of minor girl to cohabit of her 
own free will with her kidnapper—Indian Penal Code, s. 366 ate 


Goop ralTH— Defamation— Witness for defendant in a claim made: before 
elders—Privileged statement— Fudicial proceeding— Indian Penal Code, 
s. 499, clauses § and 9 Paeeee ‘ee we he Ags 
Withdrawal by District Magistrate of case to his own file—Accused 
entitled to notice of withdrawal and to recall witness already examined 
—Defamation—Indian Penal Code s. 499, exception i (6) . sei 


GoiInG ARMED—Clasp-knife—Indian Arms Act, ss. g4and 191F). A weapon 
nt included with the term ‘arms’ ins, 4 ofthe Indian Arms Act, cannot 
be held tobe an‘ arm’ unless it isa weapon which would orainsrily be 
spoken as ‘arm.’ The purpose for which an implement ‘s primarily 
intended regulates whether it would in ordinary parlance be sp'-ken of as 
an arm, and if it is not desisned for use as a weapon of offence and de- 
fence, although it may be used as such, then it is not an arm, 

A clasp kni‘e dves not fall within the ordinary natural mvaning of the 
word ‘arm,’ 
Queen-Empress vy, Ne U., P. },, 1. B., 4:6,and Queen-Empress vy. Po 
Thin, P, J., L. B.,487, commented on, 
Crown v. Hmat Kyan eee ee vee at a 

GRaND-CHILDREN REPRESENTING DECEASED FARENTs, SH4RE ov -- Buddhist 
Law— Inheritance of—Parents prideceasing grandparents ... ee 

GRANDPARENTS, PaRENTS PREDECEAS:NG— Buddhist Law— Inherttance— 
Grand-childyven representing deceasd presents, Share of i vas 





- GRANT, DISPUTE AS TO FIGHT TO OCCUPY OR POSSESS LAND NOT COVERED 


BY a, OR LEASE OR IN RESPECT UF WHICH NO DECLARATION HAS BEEN 
mMADE—Burma Lond anid Revenue Act, ss. 18,15—Land occupied under 
vules regulating its temporary orcupation—Burma Land und Revenue 
Act, ss. 19, 55, clause (b)— Civil Procedure Code, s. 54— Fuvrisdiction of 
Croil Courvt— Burma Land and Revenue Act, s. 56 


ame cee | 
-—-— GRAVER OFFENCE, ConVICTION OF—-Chargve under minor offencc—Assault— 


Assault ot a weman with intent to outrage her modesty—ZIndian Penal 
Code, ss. 354, 3§2—Transfer of part-heard case to another Magistrate— 


"dure Code,s. 950—Practice” | «seve tee te ae 
GRIEvous HCRT-—/idian Penal Cede, s. 32¢, clause 8. Im order that hurt 
may be grievous under setion 320, clause (x) of the Indian Penal Code, 
if is necessary that it should endanger life. or cuse the sufferer to be for 
20 days in severe bedily pain or unable to follow his ordinary pursuits. 
The mere fact that an injured person .s under medical treatment for twen- 

ty days dces not necessarily show that he has suffered grievous hurt. 

A fine is usually an inappropriate ptinishment for a juvenile offender, — 
Crown v. Fa Baw ate whe ou vee sae 
GriEvous HURT- Sanction to compound*ng of offence—Practice—Hurt with 
dangerous weapon—Indian Fenal Code, ss, 324, 325—Criminal Proce 
dure Code, s. 345 (2) sa sacs bea Acs oe 


GRIEVOUS HURT WITH A Ds—Conviction of offence other than that charged 
— Attempt to murder—Indian Penal Code, ss. 326, 307—Criminal FProce- 


| dure Code; ss. 236, 237, 226, 227—Two scales of puntshment ... i 
GROUND, SUFFICIENT, FOR COMMITTAL— Committal proceedings-——Criminal 
Procedurg Code, s. 213 (2). ove side re sia 


a 
Group, PREVIOUS CONVICTION OF OFFENCE OF SAME—HHouse-breaking— 


House-thefi—Indian Penal Code, ss. 457 and 380 — Whipping Act, s, 2,- 


Groups A and D ver hea tee ee ‘2 


| Right of accused to have witnesses re-call.d and ve-heard—Criminal Prow _ 
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. Page, 
GrouPs A ano D, Wuippinc Act, 8. 2—Previous conviction of offence of = 
same group—House-breaking—Housetheft—Indian Penal Code, ss. 457 
and 380—Whipping aoe ‘ii ‘ai es 149 
Guarpiansuir, TAKING FROM LAWFUL—Kidnapping—Indian Penal Code, 
Ss gor one aes see eee ane ets 205 
Ho 
. Hanpcurrs, ABUSE OF THE USE OF—Arvest—Restraint—Bailable offence— 
Resistance to unlawful force—Indian Penal Code, ss. 22g—Criminal Fro- 
>. eedure Code, ss. 46,50 sae vis ve in He a 173 
‘HearInG, POSTPONEMENT Or—Final discharge—Maintenance—Practice— | 
_ Insolvent Debtors Act, ss. 36, 37; 47, §9, 60 ce ae 249 


HEARSAY BYIDENCE NOT EVIDENCE OF GENERAL REPUTE—AIl gambling not 
tllegal—Buryma Gambling Act, s, 17—Criminal Procedure Code, ss, 110 
and 112 eas us ee oe ene a 7 

Hitcu Court—Attached property—Enquiry into applications for removal of —~ 
attachment—Remedy of objector or claimant against order—Revisional 
jurisdiction—Procedurc—Practice—Civil Procedure Code, ss. 248, 280, 

281, 6232, _ re ver ons ¥ nea 180 

High Cover, POWER OP, TO REVERSE ILLRGAL. ORDER—Keformatory 

‘Schools Act, ss. 8, 16-—Order of committal io prison under sections 
118, 123, Criminal Procedure Code—Sentence ps imprisonment—Comnt- 
mutation ey order to one of Metention in a Reformatory ... ons 

Hicas Court, Powers or, To Lelie rl S del ES is of detention 
improperly passed—Reformatory Schools Act, s. 16—Term of detention, 
enhancement of— ée se ees R 

Hicn Cowurt’s POWERS OF INTERFERENCE—Age of accused—Substituted 

ordzy of detention in reformatory for imprisonment—Order of duly 
empowered Magistrvate—F eformatory Schools Act, s. 16 Pa aes 

H ovsE-BREAKING—Flouse-thefi—Previous conviction of offence of same 
sper ene Pen. | Code, ss. 457 and 380—Whipping Act, s. 2, Groups 

a eee haw oo a és one ne 

HOUSE IRREGULARLY ENTERED.—Gambling—Buyma Gambling Act—Pre- 
sumption under s, 7—Search-warraat tssued without compliance with 
provisions of s. 6 nee ot ees a 1 120 

House NOT ENTERED UNDER WARRANT—Written information by police 
officer—Police report—Criminal Procedare Code, s. 190-—-Being feund 
in common gaming house—Accused persons niade witnesses-——Lurma 

_ Gambling Act, s. 8 +r ie wear ii re 
HOUSE NOT SEARCHED UNDER S, 6—Gambling—Accused person required by 
. Magistrate to give evidence-—Burma Gambling Act, s. 8—-Criminai Pro« 
cedure Code, s. 337—Evidinte of accomplice “ eae one 62 

Hovse-1 HErtT—House-breaking——Previous conviction of offence of same 

group—Indian Penal Code, ss, 478 and 380—Whipping Act, s. 2, Groups 


Az 
63 
63 


* Sig 


59 


and D at bes = cae sie be 149 
House TResPpass—Jatent of accussd—Indian Penal Code,s. 456. Where | 
aman ccmes secretly toa house at the invitation of one of its inmates, 
and sOlely for the purpose of keeping an assignation. 

Held,—that the offence of criminal house trespass is not committed— 
Queen-Empress v. Tun Bye, (1900) U. B. R-, P. C., 107, and Qucens ' 
Empress v. Rayapadayachi, (#896) 1. L. R. 19 Mad., 24, followed, 

Po Kin y¥. Crown ree one 355 


riry oon rT] 
HOUSE-TRESPASS AND InsuLT-—-Doudble convietion—Cumulative sentence— 
Order requiring security ed good behaviour—Indian Penal Code, ss. 452, 
504—Reformatory Schools Act, s. 31- -Accused entered into complain- 
' ant’s heuse with intention to intimidate and insult complainant and 
carried his intention ir-to-effect. He was fined Rs. 20 -under section 504 
Indian Penal Code,.and ordered under section 31 of the. Reformatory 

_ Schools Act to furnish security for his good behaviour for one year. 

’ Held,—that while he might be tried and conv.cted ef house-trespass and 
of insult he could not be.punished separately” for the two offences under 
sectic Hs. 452 and .Sog of the. Indian Penal Ccde. oe a # 

26 


XXXVill  _ _ INDEX, 


Held also,—that in this case an order under section 31, Reformatory 
Schools Act, requiring the accused to furnish security for his good beha- 
viour has the effect of a sentence and cannot be combined with a sentence 
under section 504 Indian Penal Code. Queen-Empress vy, Aw Wa, 
1L.B. R, 33, and Queen-Empress v. Malu, (1899) 1.L.R. 23 Bom., 706, 


followed. 

Crown vy. On Bu we | ee ces oe +0 ows 
Hurt, ATTEMPT TO CAUSE, WITH A KNIFE—IJudian Penal Code, ss. 324 and 
IT sas ‘ee ae eee ee, . ene “nha 
Wear, Gritvous—/ndian Penal Code, s. 320, clause 8 ‘a. : 
Hurt, RoBpBERY with—Jndian Penal Code, s. 394-—-Robbery without hurt— 
Indian Penal Code, s. 392 ia the A fe 
Hurt, RosBery witHout—obbery with huvt—Indian Penal Code, s. 394 

—Indian Penai Code, s. 392 . 


Hurt WITH DANGEROUS WEAPON—Sanciion to compounding of offence— 
Grievous huri—Practice—IJndian Penal Cede, ss. 324, 325—Criminal 
Procedure Code, s. 345 (2) ee mA ina as 

HusBanp AND WIFE—Act done by husband in pursuance of common bust- 
ness binding on wife—Sale of tmmoveable property by husband without 
knowledge of wife—Apparent acquiescence subsequent to sale, by wife, 
no proof of consent--Presumption—Buddhist law ‘ tt 

HusBanp AND wire—estitution of conjugal rights—Mahommedan Law. 

; A Mahommedan wife cannot resist a siit for the restitution of conjugal 
rights on the ground that her dower has not been paid. 

Abdul Kadir v. Salima, 1. L. R. 8 All. 149, and Kunhkt y. Motdin, 1. 
’ LR. 11 Mad., 227, followed, 
Abdoola ¥. Ak Wa - ene aaa eae ; ae - aaa 

HUSBAND AND WIFE, BuDDHIST—Foint property—Alienation of half, Power 
of husband as to—Consent, Want of, of wife—New defence vaised in appeal 


—Civil Procedure Code, ss. 542,506 ... we a in 
HusBAND UNDERTAKING TO ALLOW WIFz TO LIVE WITH HER PARENTS— 
Mahommedan Law—Ante-nuptial agreement — w» sits eee 


“FLLEGAL DOUBLE SENTENCE--/mprisonment and whipping-—Practice in vee 
vision. Where a combined sentence of imprisonment and of whipping 
cannot lezally be passed, and itis found that the sentence of whipping 

“> | which by itself might have_been legally passed, has been executed, the 

“proper coiirse to adopt’ in revision’ is to set aside the imprisonment as a 

matter of course. -.-- --- ah 3S Se coed Padme oan eC 

Crown v. Shan Byu, 1 L. B.R., 1493 Queen-Empress v. Hamsa,1 L. B. 
R. 55, referred to ; Queen Ampress. v. Po Sin, S. J., L. B., 336, followed. 
, Crown i. Po Maung oe eam Ce ca 

ILLEGAL OROER, POWER~ OF Hien Covurr To REyERSE—Reformatory 
Schools Act, ss. 8, 16--Order of committal to prison under ss, 118,-.123, 
Criminal Procedure Code—Sentence of imprisonment—Conimutation of 
order to one of detentionin a KReformatory __«r. a mite Ses 

IMMOVEABLE PROPERTY, MORTGAGB-BoNDS OF—Privy Council. Appeals— 
Form of security for costs—Time taken in testing value—Linstation— 
Civil Procedure Cade, s. 602 (a) as ae See ae 

IMMOVEAELE PROPERTY, SALE OF, BY HUSBAND WITHOUT KNOWLEDGE’ OF 

i ra Sle acquiescence subsequent to sale, by wife, no proof of 
consent—Presumption—Buddhist law—Husband and wife~-Act ‘done 


by husband in pursuance of common bustness binding on wife ” ee 
imPpRISONMENT AND WH 1PPING—Illegal double sentence—Practice in revision ~ 
IMPRISONMENT IN DEFAULT OF PAYMENT ON FINE—Senténce—Gambling Act,’ 


s, 12-—General Clauses Act, s+ 25 


IMPRISONMENT IN DEFAULT OF SECURITY —Postponement of order for— 
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Sentence of imprisonment—-Criminal Procedure Code, ss. 110; 118, 120°! © 


clauses (1), (2), 123, 327- Nga Kyén was, on the 7th April.1g00, ordered’ 


= 
i. . 


4. 


i. 


Queen-Empress v. Nga Kyon ae ites 
IMPRISONMENT, SENTENCE OF—Commutation of order to one 


INDEX. 


‘to execute a bond for his good béhaviour, and in default to be 


' figorously imprisoned for one year, He failed to give security and was 


consequently imprisoned. Un the 3rd May 1900. Nga ai was sen- 
tenced to undergo rigorous imprisonment for one year for an offence 
under section 451 Indian Penal Code, committed on the 27th Decem- 
ber 1899. The Magistrate ordered that “the unexpired portion of the 
award under section 110 Criminal Procedure Crcde will, uncer section 
1:20 (r) Criminal Procedure Code, be resumed on the expiry of the present 


ffeld—that section 120 (1) Criminal Procedure Code did not apply, and 


that the order directing that the unexpired portion of imprisonment order- 
ed under section 110 Criminal Procedure Code should take effect after 


the substantive sentence of imprisonme:t was illegal, because ed oe 


in respect of whom an order was made under section 110 Criminal Prog. 


cedure Code was nct, when the order was made, sentenced to or under- 
go:ng a sentence of imprisonment, and clanse (2) of the same section does 
not enable the Magistrate who tried the offence under section 451 to alter 
the date fixed by the Magistrate who made the order under section 123 
Criminal Procedure Code, for commencement of the term of impri- 
sonment. 


! of detention 
in a veformatory--Power of High Court to reverse illegal order— 
Reformatory Schools Act, ss. 8, 16—Order of committal to prison under 
ss. 118, 123, Criminal Procedure Code ees | 


““IMPR SONMENT, SENTENCE OP, EXCEEDING FOUR YE4RS"’—Power fo jine 


under s- 75 of the Indian Penal Code—Substantive sentence of imprison- 
ment—Criminal Procedure Code, s, 408, proviso, clause (b) ... sah 


IMPRISONMENT, SENTENCE OF TRANSPORTATION INSTEAD OF—Examination 


of accused : 


ImPROPgR DISCHARGE OF accuSED—Further enguiry—Reference to High 


Couvt—Criminal Procedure Code, s. 437—False statement made to police 
officer—Criminal Procedure Code, s. 161—False evidence—False jehoue 
tion—Contradictcry statements to police and to Magistrvate—Conviction 
tn the alternative—Indian Penal Code, ss. 193, 132—Poitce Sergeant sot 
subordinate to Township iia “cena Procedure Code, s» 195 (1) 
(a)—-Alternative charges—Criminal. Procedure Code, s. 236. It is. not 
necessary in every case in which further enguiry isconsidered desirable 
under section 437, or in which the framing of a charge against the accused 
who has been discharged and his trial are required that reference should be 
made to the High Court—Even if the words ‘further enquiry’ do not 
include frzal, the trial would follow as the case of a newly instituted 
prosecution if the further enquiry established aprimd facie charge without 
reference to the High Court.. 

Queen-Empress v, Nga Po Lun, t L. B. R., 9, referred to, 


“False statements made uuder section 161. Criminal Procedure Code are not 


now punishable under section 193 Indian Penal Code. 


‘The written statement made under sections 161 and 16a Criminial Procedure 


Code is not admissible'in evidence. 


A Police nt is not subordinate to a Township Magistrate, within the 


meaning of section 195 (1) (a), Criminal Procedure Code. _. 


A conviction in the alternative under section 193 or section 182, Indian 
Penal Code, is not sustainable on the ground that where one statement has . 


beén made to the police and a contradictory statement has been made on 


ae oath, the accused must either have given false evidence or false informa- 


Section. 236 Criminal Procedure Code does not apply to a state of facts , 


in which it is doubtful what are the.facts or series of facts that are 
proved, but.to a state of facts in which it is doubtful which of several sec- 


tions is applicable. The doubt is.not as to the facts but as toa matter of - 


Jaw... 


Page, 
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Page. 
Wapadar Khan v. Queen-Empress, 1.L.R. 21 Cal., 955; Queen-Empress ; 
v. Croft, I.L.R. 23 Cal, 174; Khan Mahomed v. Queen-Empress and 
Shershah v. Queen-Empress, Punjab Rec. 1887, Criminal Judgment® Nos. 
11 and. 43; Cucen-Empress vy. Ramji Sajabarao, 1.L.R. 10 Bom., 124, cited, , 
Crown v, Mi Zan ove love , ot 3°" «LOR 


IMPROPER DISCHARGE OF aCcUSED—Further enquiry—Reference to High 
Court—Criminal Procedure Code, s. 437—Notice to accused, In the case_ 
of an accused being improperly discharged by a Magistrate, when there 
is really no further enquiry that can be properly directed, the proper 
course is to refer to the High Court. In cases in which further enquiry of 
any kind can be ordered, a reference to the High Court generally would be 
unnecessary. | 
| Queen-Empressv. Nga Lun, L.B.R,, 9, commented on. 
It is a general principle of law that an order to the prejudice of an accus- 
ed person shall not be made without his having an opportunity of 
contesting it. e 
Crown vy. Po Ka ... rae ae Ga wee 8 ae 100° 
IMPROPER ENTRY OF ORDER OF DISCHARGE TO BE TREATED AS ONE OF AC- 
aui1tTAL— Procedure in case of improper discharge—‘‘ Further in- 
quiry ” —Criminal Procedure Code,s. 437—Summary trial—Application 
of s, 258 Criminal Procedure Code... ie te ‘a 
INCUMBRANCER, CLAIM BY PUISNE—Priory incumbrancer party defendani— : 
Lien of prior mortgagee, Apportionment of, among several properties ++ 210 
Inpran ARMs ACT, SS, 4 AND 19 (e)—-Going ned—Clasp-bii Bis: ons 271 
“ Inpian Contract Act, s. 30—Brokerage on wagering contyact—Collateral 
, agreement devoid of the element of wagerin a se es 128- 
s. 73—Breach of contract—Damages—Principle of assessment ons 31. 
‘PTS. 134—Debtor and creditey—Waiver of claim agaist principal 
debtor—Discharge of sureties _ age a a 150 
, 88.62, 697—Novation—Release. 
Plaintiff sued for the balance due by the defendants on promissory notes, 
He admitted that by an agreement subsequent to the promissory.notes he | 
._...._had_agreed to release the first defendant on his paying half the amount 
' due on the nctes, but as the first defendant had not paid the half in full, 
he claimed to be entitled to sue both defendants for the full amount due 
_..., _ upon the original notes. 
ceo'The document executed by the peinbe was in fact an absolute release of 
--»--the first deféndant from all liability on the promissory notes. 
Held,—({1) that the.release could not be treated as a mere agreement to ~ 
‘release upon full payment of half the amount due on the n¢ tes ; (2) that the 
plaintiff had no right of suit against the first defendant on the promissory 
notes. Manohur Koyal vy. Thakur Das Naskar, 1.L.R. 15 Cal., 319, 
distinguished. : 
Abdul Majid v. K. P. M. Velltian Chetty ons ‘ ees 170 
Wagering contract—Gambling transaction—Consideration for pros ~ , 
missory notes sued upon er ‘as ose sen 107 
Inpian Divorce Act, s. 2—Reside, meaning of— as. ‘ms ioe 232: 
Inpian Evipescsz Act, s. 30—-Examination papers, Disclosure of Govern- 
ment Departmental--Indian Official Secrets Act, ss. 3, ¢—Retracted 
confession of accused as against co-atcused—Interpretation of the word — 
confession ig _ -oe . oe j can see ore oi. 33- 
Evipence Act, he Meat, Fes to Ywathugyt- aes ‘st ow ; ',- 63 
Ss, 48—Custom—Opinion of witnesses who give evidence-—Opinion ~ =e 
of Fudge who does not take evidence  «.. tive oss oes 80: 
Evipence Act, S. 114—Fossession of stolen property--Presumptive evidence 332 
o—-SS, 80, 25-—-Previous acguittal-~Subsequent trial on same facts-— 
Collecting men to wage war against the King-—Preparation to commit 
dacoity—Court of competent jurisdiction—Indian Penal Code, ss. 3995 
r22—Criminal Procedure Code, s. 403-~Confession, Record of, im Jorm 
of question and-answer w.  - esi ay 1 ye oN eae 
—— SS, 91, 66, CL. (¢), 74, 80—Fals, ewdence—Certified coby of: 4 
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sition—Charge—Indian Penal Code, s 


depo ge. s. 193—Criminal Procedure 
Code, ss, 956, 357, 223, tllustration (c) 





stolen on different occasions—Recent possession of stolen property—Th 
—Receiving stolen pr es RE cerca — oflaw 

(b)—Evidence o mplices— tion of low —Bvidence of 
accomplice not sufficient orechoralion a, hat of another 





one 
Ixpian Liurrarion Act, Scnepue If, $f dames ], ARTICLE 12 (a)—* 


Sale im execution of decree—Title of purchaser—Stratger whose property 
ts sold behind his back without authortty- rt to set sale aside 

Ivpiayn Orricrat SEcRETS ACT, SS, 3, 4—Axamination papers, Disclosure of 
Government Departmental—Retracted confession of accused as against 
co-accused—Indian Evidence Act, 5. sea telngen aie of the word 
“confession” .,. 

Inpran Pgewat Cope, 5. 7i—* ‘Distinct and “ separable” offences—Still, 
iilictt frscdeage. J and possession of —Spirit, Jilicit possession of—Double 
conviction and sentence—Excise Act, ss. 45, ne Procedure 
Code, ss. 235, 35 “ 

——5S. 75, Power To FINE "UNDER—* Sentence "imprison ment exceeds 
ing four -years”—Substantive sentence of imprisonment—Criminal 
Procedure Code, s. 408, proviso clause (6) = a 

—~—S. 19 Meh se evidence—Certified copy of deposition—Charge—Crimin= 
al — “ ure corn SS. 356, 357, 223, tllustration By eene Act, ss. 91, 
66, c (e 4. 80 tee 

S. 201—Caust ng disappearance of evidence of an offence 

——S. 22 ~derest. Ristretek-ctfmden Fs, Abuse of the use o ~Bailable 
offerce—Resistance to unlawful Ft Pe riminal Procedure Code, ss. 46, 50 

——S. 268—Public nutsance— le 1m orators 2) bli halen of oe 

——§, 272— Water added to milk for sale 

S. 289—Record of summary trial—Statement of reasons for convice 

tion—Offence when not defined in the Indian Penal Code—Criminal 

Procedure Code, s. 263 (h) one ese 

S. 302—Claim to bene a of exception r tos. j0o—Murder 

= = 302—Clemency—Prerogative of the Croian—Sentence of death— 

uvrder —. od 

— 304A—Death caused by act criminal in itsdlp v0 vee 

20, CL, 83—Grievous hurt os 

aan Poteseeg' trial—Brief statement of " yeasons—Stone-throwe 

ing at a hous 














—--—— 5. 354—Furisdéction— Bench of Magistvate—Summary trial—Cone. 
sent or waiver o vs accused—Criminal Procedure Code, ss. 260, 261 sa 
————$, 361—Taking from lawful guardianshi eaten ae aes 


————S. 906--Kadnappine ‘vl under 16—Intention of minor girl to 
corhabit of her own free will with her kidnapper ove 
S. ae t—Takin me of property to a, the taker has title one 
_ : S. 392—Robbery with hurt—Robbery without hurt, Indian Penal 
ode, S. 394 
ane S. 394—Robbery wrth "“jurt—Robbery without hsivd—= Badin Penal 
180508; ses 
———s. 40-8-Order of release on probation of good conduct —Criminal 
_ Procedure Code, s, Paonia each of trust as a servant ces 
RORRIa 4d viminal oon on oe 
8.4 Honvetreshace—fatent of accused... 
————S. 409, CLAUSES 8 AND 9—Defamation—Wriness for defendant in a 
clat . hike before 9 aaiak aiticec imipns’ Abs coisa eects 


iwDIaN Penat Cong, s. 409, “EXCEPTION I (b)— Withdrawal "By District 
_ ober case to his own Accused entitled to notice of withdrawal 
tor wilttesces aly -¥ exanuaned—Defamation—Good faith oon 

S. 499, EXCEPTIONS 3 AND 9—Defamation—Social renee 
* ne of malice—Privilege—Criminal Proceedings 














S. 114, ILLUSTRATION (a)—Separate conviction in respect ‘of prop soe" 
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————S. 504 —Security to keep the peace on conviction—Insult—Criminal 
Precedure Cede,s. 106, aes es 
——— s.2as3s—Measuye of the fine to be inflicted —Compensation—Cri- 
minal Procedure Code, s. 545—Obstruction = 
——— $85. 40, 201—Furtsdiction—Township Magistrate—Offence committed 
in another township—Subdivisionul Magistrate, Power of, to transfer 
case—Criminal Procedure Cede, s. 346 (2)—Summons and Warrant case 
—Practice--Criminal Procedure Cede, s. 242—Causing desaht earenee of 
offence committed—Excise Act, Breaches of offence 
SS. 71, 370, 215—Theft and taking sift to help to vicover stolen 
_property—Double pe Sr ulative ie AR arte Penal Code, 
ss. 71, 379 and 215 “ee GSS Ea Whe ALAR V3 | ons 
SS. 193, 182—Improder discharge of eousint— Maehhee enguiry—Re- 
ference to High Court—Criminal Procedure Code, s. 437—False state- 
ment made to police officer—-Criminal Procedure Code, s. 161—False evi 
dence—False information—Contradictory statements to police and to 
Magistrate—Conviction in the altenative-—~Po ice Sergeant not subor- 
dinate to Township Magistvate—Criminal Procedure Code, 195 (i) (aj}— 
Alteriiative charges—Criminal Procedure Code, s. 236 eee oe 
——-—SS. 29—2 09, S. sag td person to insult a woman—Obscene 
act done in a pulls? ace—Double conviction x. 
SS. 302, 34—Murder—Common intention, Liability for act done in 
Surtherance of—Acts, Probable and natural, Result of-- ons 
———-SS 302, 300, CLAUSE (4), 86—Murder-—Sentence, Normal—Extenua- 
£.. ting circumstances—Burman tendency to the use of knife—Premedi- 
tatron, Absence of—Deliberate inient to kill, Absence of—Intoxication 
—Criminal Procedure Code, s. 367 (5) ° ‘as 
-SS. 32}, 325-——Sanction to compounding of offence—Grievous hurt 
eee with dangerous ip iia Procedure Code, 
$. 345 \2 one aPe ose eee 
—————-SS. 324 AND 51 1—Attempt to cause hurt with a knife ya ss 
—————-SS. 326, 307—Conuiction of offence other than that charged—Grievous 
hurt with a da—Attempt to murder—CriminalProcedure Code, ss. 
236, 237, 226, 227—Two scales of punishment “v5 day ve 
m———— SS. 354, 352—Assauli—Assault on awmoman with intent to outrage 
. her modesty—Charge under minor offence—Cuonviction of pwaver offence 
—Transfer of part-heavl case io another Magistrate—Right of 
accused to have witnesses re-called and ve-heard— viminal Procedure 
: Code, s. 350—Practice.. ssn -* bee wid 
—-—85.. 366,. 302—MMisjoinder. Of. haw os—Kidnapping and murder— 
Distinct offences—Criminal Procedure Cede, ss. 237, 235 (ry 
SS. 379, 403--T. haft—-Dishomest—Misappropriaion—Possessiots of 
ower ane 
SS. 300, 122—Previous acquittal--Subsequent trial on same facts— 
Collecting men to wage war against the King-—Preparation to commet 
dacoity—Court of competent artndicige-—Crieadioh Procedure Code, 
s 403-—Confession, Record of, in form of question and answer—Evidence 
Act, ss. 80, 25 ws 
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—— ss. 416, 419, 420—Cheating by personation-—Cheating “and Ahereby 
inducing delivery of property ‘ace = os ae 
m———— 5S. 417 AND 420—Cheating sige fi si 


w= — SS. 4.41, 447-—Summary trial—Reasons for conviction, ‘Record of — 
Criminal trespass, what comstitutes—Procedure when aici does not 

— admit the offence—Criminal Procedure Code, s. 244 
ma SS, 452, 504—House-trespass and insulti—Double " conviction— 
Cumulative sentenoe-——Order requiring security for good behaviour— 
Reformatory Schools Act, s, 31 ate ane os Te 


INDIAN Penal CoDk, Ss. 457 aND 380—Previous convictions of offence of same 


r= Hag einai gem NOTES Act, s. 2, Groups A and © 
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INDEX - xiii 
: 7 . . = Page. 
InpmraAn_REGISTRATION ACT, SS. 47, 49, 50—Registration—Competing registers 
ed documents—Priority—Delay in effecting registration— Notice ase. 4 293 
InDian Stamp Act—Award of lugyis—Instruments of partition— Unstamped 
document—Stamp duty and penalty not tendered in Original Court—Ad- __ 
. _ * mission of document by Appellate Court és pen see 84 
~  Inpran Sramp Act, ss. 2, CLAUSE (12), 23, ARTICLE 53, IST SCHENULE, 17, 
‘12, 63—Receipted bill bearing uncancelled adhesive stamp—Stamp duty 
chargeable sts re “es aes abe at 281 
INDIAN SuCcCESSION ACT, SS. 332, tco—Leftters of administration—Chins who 
ave not Buddhi:ts and Chins who are Buddhists—Probate and Adiminzs- 
tration Act,s85 as sei aes Si —F 
[NFORMATION—Complaint—Criminal Procedure Code, ss. 191 (1) (b), 4 (1) 
se fat Act, s. 24-—Burma Cabling Act, s. 10-—Written report from 
police officer 1m a non-cognizable case—Police report xK6 ase i8 
INFORMATION AND GROUNDS OF BuLIEP, RECORD or—Gambling—Search— 
Warrant—-Article liable to seigure—Burma Gambling Act, s, 6 (1), (2), 


103 


(3) tas bas ‘oom ee oo' ate 28 
[INFORMATION LaID By Poxice OrriceR—Complaint—Burma Gambling Act, ° 
‘ ss. Ir, 12—Criminal Procedure Code, ss. 4, 190. 
._“ Police report ”? means a report made by a police officer under Chapter 
ALV of the Code of Criminal Procedure in a case which he is auth: rized 
to investigate, 
An information laid by a police officer of gambling contrary to sect‘ons 
11 and 12 of the Burma Gaming Act not being a “ police report” in the 
sense in which this term is used in section 4 or section !9: of the Criminal 
Procedure Code, sheuld be treated as a “complaint.” The complaimant 
should be examined, and, if necessary, action should be taken under section 
202 Criminal Procedure Code before issue of process, 
Qucen-Empress v, Shwe E and others... os oes ons 
INFORMATION WRITTEN BY PoLicg Orricer—Police Report—Criminal 
Procedure Code, s. 190—Being found in common gaming-house—House 
not entered under warrant—Accused persons made witnesses—Burma | 
Gambling Act, 5. & - “wae ie. Per ‘oe sa 50 
INHERITANCE—Buddhisit Law—Attetpa property—Lettetpwa preperty—Out- 
_ of-time grandchild, Share of-—Estate of grandparents ne oe 93 
INBERITANCE—Buddhist Law—Parents predeceasing grandparents—Grands 
children representing deceased parents, Shares of see oe 198. 
INHERITANCE—Buddhist ‘ Law—Son of divorced wife—Filial relations— - 
"Maintenance by father—Revival of lost rights ° “ee ons or 
~ Ingeritance—Eldest daughter, Claim of,-to a share of the general joint 
estate on the death of the mother—Righis of eldest child—Claim of 
eldest son of one-fourth share of the general joint estate on the death of 
the mother, when the father marries again—Buddhist Law .... ee 
INSOLVENCY PRocEEDINGS—Summary order for distribution of assets— 
Procedure—Civil Procedure Code, ss. 350» 351, 352» 355, 365-— Under sec- 
tion 350 Code of Civil Procedure the Court should examine the applicant 
to ascertain whether the requirements of section 351 have been fulfilled ; 
and questions may be suggested by opposing creditors. No written 
objection by opposing creditors is required. Both opposing credilors and 
- the applicant may, if necessary, produce evidence. But evidence is not in 
~ the first place required from the applicant. Where a Court after declar: | 
ing the applicant to be an insolvent proceeded to pass a summary order 
for the disiribution of the assets of the insolvent and without any proof 
on the record of the existence or terms of any mt rtgage declared-a person 
eferred to as the mortgagee to be entitled to have his debt first satished 
out of the proceeds of the sale of the applicant's property, and then pro 
ceeded to appoint.a Receiver, 7 
Held,—that the summary order, beside being made in contravention of 
the provisions of the Code, was clearly incorrect. Before declaring the 
mortgagee te be entitled to priority in the distribution of- the insolyent’s 
'.,:Pproperty the Court was bound to have the mortgage proved and to 
" Inquire into its terms, 


58: 


23 


xliv INDEX, 


3 Page. 
Mana Pavanna Padyacht Vv. Ormogum Padyacht eae ave _ ee 220 
InsoLvenr DesTors Act, ss.36, 37, 47, 50,60—final discharge—Postpone- 
_ ment of hearing— Maintenance—Practice = oe 249 


NSTALMENTS, DECREE FOR PAYMENT OF CLAIM BY—Lenders and borrowers 
—Sutt on promtssory note—Equitable Mortgage as security for loan— | 
Civil Procedure Code, 5. 210 © a; ee eon vas Sr 

INSTRU MENT OF PARTITION—A ward of lugyis—Unstamped document—Stamp 
duty and penaliy not tendered in Original Court—Admussion of docu- 


ment by Appellate Court—Stamp Act.,, ae te ne 84. 
INSULT—Security to keep the peace on conviction—Criminal Procedure Code, 
s, r06—Indian Penal Code, s. 504 one 262 


InsuLT, House-Tresrass anpD—Double conviction—Cumulative sentence— 
Order requiring security for good benaviour—Indian Penal Code, ss, 452, | 
504{— Reprastors Schools Act, s. fl... | ere see 6 279 

INTENT oF ACCUSED— -House-trespass—Indian Penal Code, s. 456 ons 355 

INTENT TO KILL, ABSENCE OF DeLiseratTe—Murder—Sentence, Normal— 
Extenuating circumstances—Burman tendency to the use of knife—Pre- 
meditation, Absence of—Intozxication—Indian Penal .Code, ss. 302, 300, 
clause (4), 86—Criminal Procedure Code, s. 367 (5) nan ia'e 216 

INTENTION, Common,’ LIABILITY FORACT DONE IN FURTHERANCE OF— 
Murder—-Probable and natural result of acts—Indian Penal Code, 


SS, 302, 34 evs ry ai evs ase sins 233 
INTENTION OF MINOR GIRL TO COHABIT OF HER OWN FREE WILL WITH HER 
KIDNAPPER—Atdnappping a girl under 16—Indian Penal Code, s, 366— 297 
INTEREST INA REVENUE HOLDING, CERPIFICATE OF REPORT OF TRANSFER 
or—' Pyatpaing’—Revenue Register IX, foil and counterfoil ove 260 


INTERPRETATION OP THE WORD ‘CONFESSION’—Examination papers, Dis~ 
closure of Government Departmentai—Indian Official Secrets Act, ss. 3, 
4—Retvacted confession of accused as against co-accused—-Indian Evidence 
Act, 3. 3a aie oon oT) oan oon oon 133 
InroxicaTion—Murder—Sentence, Normal—Extenuating ciYcumstances— 
Burman tendency to the use of knife—Premeditation, Absence of—Deli-— 
berate intent to kill, Absence of—IJndian Penal Code, ss. 302, 300, clause (4), 
_ _ .86—Criminal Procedure Code, s. 367(5) _ > + ~ awe os 
oe 
JoinT EsTaTz, CLAIM OF ELDEST DAUGHTER TO A SHARE OF THE GENERAL, 
-~"ON THE DEATH OF THE MOTHER —Aights Be eldest child—Clatm of 
~~ eldest* son to one-fourth share of the general joint estate on thé death 
= of théemother,.when the. father marries again—Buddhist. Law—Inheri- 
° tance oie Te oes ona a8 saa 23 
Joint PROPERTY -Alienation of half, Power of husband as to—Buddhist — 
husband and wife—Consent, Want of, of wife--New defence raised in 
appeal—Civil Procedure Code, ss. 542, 566 a a ‘ea 3 184 
Jupement—Afpeal, Summary dismissal—Postponement of trial—Commence- 
ment of trial—Time. for engagement of advocate—Criminal Procedure 
Code, ss. 344, 421, 424 ‘ais ‘ve ses were 2 270 
JUDGMENT, ATTACHMENT BEFORE—Property outside jurisdiction of Court 
—Ciuil Procedure Code, s. 648—Rulings of Special Court binding on 310 
JUDGMENT OF APPELLATE CourRT, Contents or—(Civil Procedure Code, 
s. 574-—A lower Appellate Court passed the following judgment: “I .- 
gee no reason to interfere with the judgment of the lower Court based 
on facts. The legal quibbles raised in the appeal are not worth consider- 
ing. Appeal dismissed with costs against appellants. ” 
Held,—that the judgment is not one fulfilling the requirements of section 574 
_ Ciyil Procedure Code. Sokawan v, Babu Nend, I.L. R. 9 AIL, 26; 
referred to. 7 
Kanusawmy Pillay vy. Maung Chit Px ig te oe 204 


JUDGMENT, WHAT, SHOULD CONTAIN WHEN REDEMPTION IS ALLOWBD- | 
Mortgage—Redempiion suit—Forms for decrees .. ik Se aE 186 


5 


INDEX. 


Jupictat Orricer, DuTy oF, GRANTING SANCTION TO pROSECUTE—Duty of 
Magistrate entertaining complaint—Criminal Procedure Code, ss. 195, 


Jupictat Proceepinc—Defamation— Witness for defendant in a claim made 
before elders—Privileged statement—Guod faith—-Indian Penal Code, s. 
499, clauses 8 and 9 co eee ee eee _o 

Jorispicrion—Bensh of Magistrates—Summary trial—Consent or waiver 
of accused—indian Penal Code, s. 354—Criminal Procedure Code, ss. 260, 
261.—Section 354 of the Indian Penal Coe, which is punishable with two 
years’ ri:orous imprisonment, is not specified in either section 260 or 261 
of the Criminal Frocedure Code as an offence that can be tried sum- 
marily by a bench, ; 

Held,—that where such an offence was tried by a bench, the consent or 
waiyer of the accused could not give the Magistrates jurisdiction to try 
the offence summarily. = 

Sooba Reddy v. Crown eee ees — oo ees 

JURISD:cTION, PROPERTY OUTSIDE, oF Cournt—Attachment before judgment 
—Civil Procedure Code, s. 648—Rulings of Special Court binding wat 

Jurisnicrion—Pedemptiou suit—Stamp duty—Value of suit—Lower Burma 
Courts Act, 1900,5.25 = «= _ aie atts ae 

JuRisDicTion—TJownship Magistrate—Offence committed in another Town- 
ship—Subdivisi Magistrate, power of, to transfer case—Criminal 
Procedure Code, s. 246 (2)—Summons and Warrant Case—Practice— 
Criminal Procedure Code, s. 242—Causing disappearance of offence 

~ committed—Excise Act, Breaches of—‘ Offence’—Indian Pe é, 5S. 
40, 201.—A Subdivisional Magistrate can transfer to a Magistrate in 
charge of one township in the subdivision a case in which an offence is 
Te to have been committed in another township in the same sub- 
vision, 

‘When a case has begun as a warrant case it must be continued as 
such ; and if there is prima facie reason for thinking that the accused has 
committed an offence a charge should be framed, 

A breach of the provisions of the ixcise Act not being punishable with 


imprisonment for a term of six months or upwards is not an “ offence’’ . 
Wi 


ithin the meaning of section 201 Indian Penal Code. 

In order tc a conviction under section 201 Indian Penal Code, the commis- 
sion of the offence of which the evidence was caused to disappear must be 

'» proved or. admitted. 
Crown v..La Pyu and six others “i cs Se sie , <iaes 
Turispicrion, WAnT or, in OrictnAL Court To TRY a sUIT—Objection 
not vaised—Value of suiti—Suits valuation Act, s. 11—Civil Procedure 
Code, $.578 — a». —“ das ter wee “9s 
jJurispicrion, CourT or comPETENT—Frevious ng Oe aang Fpl trial 
on same facts—Collecting men to wage war against the King—Pre- 
parvation to commit dacotty—Indian Penal Code, ss. 399, 122—Criminal 
Procedure Code, s. 403—Confession, Record of,in form of question and 
-answer—LEvidence Act, ss. 80, 25 ee see “a eee 
jJunispicTioN, EXeRCIsE OF, ILLEGALLY OR WITH MATERIAL IRREGULAPRITY 
—Lrror on a point of Law, Decision containing an— one =e 
iggy rg oF CIVIL Coe Se ne and eseeye cette s. 56— 
Dispute as to right to occupy cr possess land not cover @ grant or lease 
or in respect of which mo elation has been made—. shes Land- and 
Revenue Act, ss. 18, 15—Land occupied under rules vegulating its tempo- 

vary occupation—Burma Land Revenue Act, ss. 19, 55, clause (b 

_ Civil Procedure Code, s. 54.—The jurisdiction of a Civil Court is not 
etic mtad barred byscctin seve Land and Revenue Act, in a a 
~ “pute between persons asto the right to possess or occupy a part-of a 
registered holding not covered by a grant or lease under section 18 and in 
respect of which no declaration under section 15 has been made, because 
there is no law requiring a landholder to obtain a declaration of his status 
under section 15. But section 56 bars the jurisdiction of a Civil Court 
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310 
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when the claimant admits, or when it otherwise appears, that he claims to 
occupy merely under section 19, z.e., under rules regulating the temporary 
occupation of land over which no person has a right of either of the classes 
(a) and (c} of section 6. 

The provisions of scction 56 of the Burma Land and Revenue Act that 
inter alta no Civil Court “shall exercise jurisdiction in “claims to “ccupy 
“or resort to lands under stcticns Iv, 20 and 21 and disputes as to use or 


*‘ enjoyment of such lands be:ween persons permitted to + cr iipy or resort’ 


“to the same ” is a posit:ve ruie of Jaw which affords ground jor the rejec- 
tion of a piaint under section 54 of the Code of Civil Procedure. If 
during the course 0! a suit a Judge is satisfied on the evidence produced 
by the parties that the claim «rdspute ur part the:e:f is cne covered by 
clause (8) of sect'on, 55, Burma |.and and Revenue Act, it weuld be his 
duty to dismiss the suit or such port ‘thereef on the ground that the Court 
Pee which he presided had no jurisdiction to determine such claim or 
Ispute. 
Maung Vat and-another v. Maung Tavok and others “re ees 
URISDICTION—Suit for mutation of names in the kedenue Register 
orisoicrio oF Crvit. Cousr, Onsecrion To—Sale— Mort gage~ Defective 
tstle—Burma Land and Revenue Act, ss. 19, §6, 55, proviso 1 (bj, 17... 
ik 

Kazawye—Fermented liquor defined—Exctse Act, Burmese translatici 

S 4§5!, 
gaint a generic term for fermented liquor, has not been declared to 
be included in the term “ termented Ihquir,” as defined in section 3 (/) of 
the Exeise Act. In con.ictu.ns under that Act for the illegal. pos-ession 
of fermented liquor it is necessary to prove that the fermented liquor is 
one of those within the meaning of the term as used in the Act. 
Crown v. Pya Gyi 

KipwarPrinc—TZaking from lawful guardianship— —Indian Penal ‘Code, s. 361 

KIDNAPPING A GIRL UNDER 16—Jntention of minor girl to cohabit of her 
own free will with her kidnapper—Jndian Fenal Code, s 366.—Secticn 
366 of the Indian Penal Cr de is not applicable where a girl between the 

~~ ages of-12 and 16 at the time of ihe. k:dnapping-from lawful. guardianship 
intends to cohabit of her own free will with the kidnapper. Queen-Em- 
press v. Koordan Singh, (1865) 3 Ww. R. 15; fateh Din ve fhe i ili 
--(¥902) P. R, 10, referred $i : oy 
“Grown v. Chan Mya . a 

KIDNAPFING-AND MURDE Ris) sjoin nd ex. of ch aves Disti viet bof en pesTnablan 
Penal Code, ss. 366, 302—Criminal Procedure Code, ss. 233, 235, (1) 

Kuire, ATTEMPT TO CAUSE HURT wWiTH A—Jndian Penal Cede, ss. 324 and 

Ir : 

Kiera. BURMAN T2 NDENCY TO THE USE “or—M urder—Sentence, Normal— 
Extenuating circumstances—Premeditation, Absence of—Deliberate in- 
tent to kill, Absence of—Intoxication—Indian Penal Code, ss, 302, 300, 
clause (4), 36—Criminal Procedure Code, s. 367 (5) 

KNOWLEDGE OF WIFE, SALE OF IMMOVEABLE PROPERTY BY HUSBAND 

, wiTHouT—Apparent acqutescence subsequent to sale, by wife, no proof 
of consent — ‘resumption—Bhuddhist Law—Husband and wife—Act done 


by husband in pursuance of common business binding on wife si 

G 
‘LAND. AceuisiTion ACT, ss, 18, 55—ppeal jrom arden of Collector—Kevt- 
ston of orders of Collecter go be 


LAND AND REvENUE Act—See under Lower Burma, 
Lanb, DiseurTe aS TO RIGHT TO OCCUPY OR POSSESS, NOT COVERED BY A 
GRANT OR LEASE ORIN RESPECT OF WHICH NO DECLARATION HAS BEEN 
mMADE—Buyma Land and Revenue Act, ss. 18, 15.—Land occupied under 
vules a aaa its temporary oceupation—Burma Land and Revenue 
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Act, ss. 19, 55, clause (b}—Ctvil Procedure Code, s: 54—Furisdiction of 
Civil Court— Burma Land and Revenue Act, s. 56 = 
LasD OCCUPIED UNDER RULES REGULATING ITS TEMPOR\RY OCCUPATION— 
Burma Land and Revenue Act, S55. 19, 55, clause (6)—Crvil Procedure 
Code, s. 5g—Furisdiction of Civil Court—Burma Land and Revenue Act, 
s. £6—Dispute as to right to occupy or possess land net covered by a 
grant or lease or in respect of which no declaration has been made— 
urma Laid and Revenue Act, ss. 18, 1§ vie =n se 
LAND PURCH\SED FROM OSTENSIBLE OWNERS, CLAIM TO RECOVER—Proof 
of purchase with notice. 
ere plaintiffs had. by giving possession and reporting to the thugyi 
years previously that they had sold the land outright to the first defend- 
ant, put him in the position of ostensiLle owner of the property, and first 
defendant ir turn put the second and third defendants in the position of 
ostensible owners, 

#feld,-—that plaintiffs in claiming to recover from persons who had 
bought from the os‘ensible owners were bound to allege that those per- 
sons bought with notice, actral or constructive, that the land was not the 
— property of the os:ensiLle owners, and to fix them with knowledge 

hi j 


thus, 
U To and another v. R. M. S. Meyappa Chetty and four others _ 
LAND SITUATED IN PLACE TO WHICH TRANSFER OF PRorerTy ACT HAS NOT 
BEEN EXTENDED—AMortgage deed containing /fcrfetture clause—Rule 
of English se bd Courts clegring rights of redemption 
LaNDLORD axD 


ee 


enant—Kent—WNotice to quit ccntoining alternative clause 
as to enhanced rent.—Where ina suit for house-rent the plaintiff gave 
notice-to the defendant to quit at the end of a month, such notice contain- 
ing also the following clause :—“ Should you, however, continue to occupy 


ae said premises after the goth of this month our client will charge you | 


- for the use and occupation thereof at and after the rate of Rs, 240 per 
month. This must not be taken asa waiver on the part of our client to 
eject you frum the said premises in terms of this letter.’’ 

Held,—that a tenant after receiving such an alte'native notice and con- 
tinuing in occupation is not hable to pay the enhanced rent claimed, ‘he 

reasonatleness of the rent claimed must be considered. Mahamaya 
Goopta v, Nilmadat Rat, 1. L. R. 11 Cal., §53. and Ramzan Alt y, Shew 
Bux, S. J.. 439, followed. | % 
feld,—further that if such a notice is a good notice to quit, then the 
tenancy determines upon’ the expiry of the month; in the subsequent 

«month the defendant would_be a. trespasser, and the ‘owners remedy 
against him would be only an owner’s ordinary remedies, namely, eject. 
ment and mesne profits, or compensation for use and occupation. Such 
compénsation must be determined by evidence as to what the plaintiff lost 

- by being kept out of the benefit of the use of his property or by what was 
a fair charge for the use of the property whilst the defendant occupied 
against the will of the owner.. | ) 

Maung Po Yin and another v. Mamocjee Moosaji ... san te 

LEASE, DISPUTE AS TO RIGHT TO CCCUPY OR POSSESS LAND NOT COVERFD 
BY AGRANT OR, OR IN RESPECT OF WHICH NO DECLARATION HAS BEEN 
maDE— Burma Land and Revenue Act, ss. 18, 15—Land occupied under 
rules regulating its temporary occupation—Burme Land and Revenue 
Act, ss: 19, 55, clause (5)—Crvil Procedure Code, s. 54—Furisdiction of 
Civil Court—Burma Land and Revenue Act, s. 56 eo 

Lecistature, PROCEEDINGS oF, NOT TO BE USED TO IN'FERFRET Stature... 
Setting cocks to fight—Burma Gambling Act, s. 19 my, | 

LEGITIMATE MERCANTILE TRaNSACTION—Breach of contract—Sale and pur- 
chase—Damage, Measure of—Market rate—Artificial inflation of prices 

Lsypers anp Borrowers.—Sutt on promissory note— Equitable mortgage as 
security for loan—Decree for payment of claim by. instalments—Cyo;] 
Fustae Code, s. 210—Where the suit was on a promissory-note, but it 
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appeared that as-security for the loan the plaiftiffs held the title deeds of 
a house, or in other werds, an equitable mortgage, and the Court ordered 
payment of the claim by instalments. 

Held,—that if the plaintiffs had pursued all theit remedies and had sued to 
have their lien declared and for a mortgage decree for sale, the defendants 
would have had time given within which to pay, and that if lenders aban- 

_ don their proper remedy in order to avoid one of the corsequences of the 

_* original contract with the borrower, it is not unreasonable or inequitable 
that the Court should, as far as possible, put the borrowers in the same 
Position as if the lenders had sought for their proper remedy. | 

Palaneappa Chetty and others v. Mivajam Bee and another gay oT ied. 


‘LETTERS OF ADSIIN'ISTRATION — Chins wha are not Buddhists and Chins who 
ave Buddhists—Indian Succession Act, ss. 332, 190—Probate and Adminis- 
tration. Act, s.85.—‘lhere are no rules under secticn 332 of the Indian 
Succession Act (X% of 1865) exempting people of the Chin race from the 
provisions of that Act. If Chins are tuddhists they will be governed by 
the provisions of the Probate and Administration Act (V_ of 1881) 
Under section 85 of this Act it is open to a Judge to refuse letters of ad- 
ministra:ion., ' 

‘There is no counterpart of section 160 of the Indian Succession Act in 

_ the Probate and Administration Act. A suit in respect of the prcperty of 
an intestate Buddhist Chin can be maintained without letters of adminis- 
tration having first been granted. : 

The necessity of stating clearly under what Act and section letters of 
administration are issued pointed out. Held also, that an cpplication 
for letters of administration cannot be converted into an application under 
the Guardian and Wards Act, VIII of 1800. 

Ma Hla vy. Maung Pyin i on ‘ve : “3s 

“LETTERS OF ADMINISTRATION—Form of proceedings in cases where there is’ 
contention—Eiffect of grant of probate or letters-—-Objectors’ vights not 
prejudiced—Probate and Administration Act, s. 83. | 

District Courts should follow the procedure of Chapter XI of the Code 
of Civil Procedure in all applications for letters of administration which 
are contested. 4, 

In a proceeding. thé object of which is to determine whether the appli- 
cant has the first claim to be clothed with the right tc représent the 
deceased, the question of what the estate consisted cf, and whether the 
property which the applicant alleged to be the estate did in fact belong 

=>. tothe deceased at the-time of his death, and the fact that the property- 

-.....-- was in.the-objectors’ possession are not matters which should be gone into.. 

Tt is not the province of the Court to go into questions of title;’ and the’- 

grant of letters of administration does not in any way prejudice the 

objectors’ rights if the property really belonged to him and not to the 

deceased. 8 , 3 

The grant of probate or letters of administration only perfects the repre- 

sentative character of the grantee to the property which did in fact belong 

to the deceased at the time of his death, and enables the grantee to sue in a 

regular suit for property which he alleges to have belonged to the deceased’ 

at his death, although others claim it as theirs. Behary Lall Sandyal v. 

Jusgo Mohun Gossain, 1. L,R. 4 Cak,1,and Nanhu Koer v. Somirun 

hakur, 8 Cal. L. R., 287, followed. 

Maung Ye Gyan v. Ma Hmi and three others $4 vee ote 


‘Letrers oF ADMINISTRATION—Filing of valuation of porperty—Paymant 
-of Court Fees—Court Fees Act, s. 19 1—Section19 I of the Court Fees 
Act prohibits an order nee petitioner to the grant of probate or 
letters of administration until the petitioner has filed in the Court a valua- 
tion of the property in the form set forth in the third schedule to the Act, 
and the Court is satisfied that the fee mentioned in No. 11 of the first 
schedule has been paid on such valuation. 
Maung Ye Gyan v. Ma Hme and others — * epee 4 ae 
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Objector asking for letters himself—Practice—Procedure— Probate 
and Administration Act, s. 64—Court Fees Act, s.19 (I). Whena cave- 
ator files a petition objecting to the grant of letters of- administration and 
concluding with a prayer that letters may be granted to him, this does not 
constitute a sufficient application for letters within the meatiing of section 
64 of the Probate and Administration Act. 

No order entitling a petitioner to letters ought to be made until the 
etitioner has filed in. Court a valuation of the property in the form set 
orth in the 3rd schedule of the Court Fees Act, and the Court is satisfied 

that the fee mentioned in the 1st schedule has been pe on such valuation. 
‘When an objector asks for letters himself he should be required to put 

in a petition setting out the facts required in section 64 of the Probate 

and Administration Act together with a proper valuation of the estate- 

Maung Po and another v. Maung pe Zang me — ess 
LetTrers OF ADMINISTRATION—Arval clatmants—Probate and Admznistra- 
tion Act, ss. 23, 42 ae _. wi =e sii 
LeTreTPwa PpROPERTY—BPuddhist Law—Inheritance—Attetpa-property— 
Out-of-time grandchild, Share of—Estate of grandparents - 
LIABILITY FOR ACT DONE IN FURTHERANCE OF COMMON INTENTION— Murder 
— Probable and viatural result of acts—Indian Penal Code, ss. 702, 34 ... 
License, PossESsiON OF MORE THAN: FOUR GQUARTS OF TARI WITHOUT— 
Tapping tree—Offence—Excise Act, ss. 51,30 | + — aa 
Lign OF PRIOR MORTGAGEE, APPORTIONMENT OF, AMONG SEVERAL PROPER- 


Ties—Claim by puisne incumbrancer-—-Prioy incumbramcer—Party de- 


. fendant : i be wie “sm 
LimiTaTion—Application for review, Time occupied in—Admission of appeal 
after time——Discretion of Court when liable to review or appeal — set 
LimiTaTion—/Privy Council appeals—Form of security for costs—Mortgage- 
bonds of immoveable property—Time taken 1 testing value—Crvil 
Procedure Code, s. 602 (a) ive sie rs 
LimitaTiIon Act—See under IWpDIAN, 
LIMITATION OF POWER OF POLICE OFFICER TO ARREST WITHOUT WARRANT 
—Gambling in public place—Gambling Act, s. § ; “5 
Lower Burma Courts Act, S. 8 (1) (a).ann (b)--European British subject 
—Power to try or to commit to a Sessions Court not taken away from 
Magistrates ‘i ay tlhe ses vee 
- s. 25—Redemptzon suit-—Stamp duty—Value of Suit—Furisdiction 
Lower Borma Towns Act, s. 7A—Pwé— Definition—Lower Burma Vil- 
wpe bpe Act, 85h Osea ee een ne eat seg Gen 
Lower Burma VILLAGE Act, s. 13A.—Pwe—Definition—Lower Burma 
Towns Act, s, 7A cee vies vax — a2 
Ss. 19—Abuse of powers by village-headman—Act constttuting an 
offence under the Indian Penal Code or other law also punishable depart- 
mentally—Sanction of Deputy Commissioner to proseccute ... 
‘= i M 
Macisrratsz, Discretion or—Sentence—Fine in Lien of whipping—Reimis- 
| ston of sentence—Criminal Procedure Code, s. 395 ie ‘fe 
MacistraTe, Dury oF, ENTERTAINING COMPLAINT— Duty of Fudicial officer 
granting sanction to prosecute—Criminal Procedure Code, ss. 195, 200 ... 
MAGISTRATE, TRIAL BEGUN BY ONE—Transfer of case to another Magistrate 
—Recalling af witnesses already examined—Criminal Procedure Code, 
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ss. 192 €2),. 350 ee oe, a a | oa: 
MacIsTRATES, CARE REQUIRED OF, TO POLLOW PROPER PROCEDURE— 
_.3 Burma Gambling Act ony are nite ae 


Manomepan Law—Ante-nuptial, agreement —Husband undertaking to al~ 


low wife to ive with her parents.— A written agreement whereby in con-. 


=. sideration of marriage the husband undertakes'to allow his wife, so long ‘ 
as she is.a minor, to live with her parents or other suitable relation, such . 


as an elder sister is valid under Mahomedan Law. 
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Hamidunnessa Bibi y. Zohivuddin Sheik, (1890) I. L, R. 17 Cal., 670; 
Basar Ali v. Appusunbee, 6 Bur. L. R., 1443 Tekatt Monmohinit Femadai 
v. Bassanta Kumar pares S190) I.L.R. 28 Cal., 751, referred to. 
_ Afaszulla Chowdry v. Sakina Bi ~ i . 
HUSBAND AND WIPE —Kestitution of conjugal rights - ese 
-MaIntenance—Divorce—Change in circumstances—Cause for refusing to 
enforce an order of maintenance—Criminal Procedure Code, ss. 480, 488 
(5), 490.— Although divorce is not “a change in circumstances” such as 
is referred to in section 489, it is ground for inquiry under section 483 (5) 
P whether the parties are living separately by mutual corsent, and also 
cause for refusing to enforce an order of “ maintenance under section 490 
Criminal Procedure Code, . 
Queen-Empress and Ma Te x. Maung On Bivin ‘ ows 
“MaINnTENaNCe—Father’s liability to maintain child—Agreement between 
Father and mother—Criminal Procedure Code, s. 488.— he obligation to 


maintain child unable to maintain itself is a statutory obligation, and | 


Parties cannot contract themselves out of it. 
Ma Gyi v. Maung Pe hs ‘ia sas 
Final discharge—Postponement of hearing—Practice—In solvent 
Debtors Act, ss. 36, 37, 47:59, 60 ~ «+. af: “di 
Payment of lump sum on previous occasion—Neglect—Criminal 

Procedure Code, s, 488.—Section 488 of the Cede cf Criminal Procedure 
is based on the proposition that there is a continuing obligation upon a 
father who has sufficfent means to maintain his child, 

‘The payment of a li{np sum to the mother on so.ne previous occasion is not 
a’sufficient answer to an application by her or by any one else for an order 
for maintenance by the father. ’ 

The fact that the child is not in a starving condition cannot also be set up as 
an answer to an application, although an actual refusal is not proved, if 
a man who is continucusly bound to maintain his child does not in fact do 
so, he neglects to do so, 3 
Ma Gyi v. Maung Pe, 1 L. B. R., 126, followed, 

Ma Anin Byu vy. Maung Myat Pu dongs cee 2 VT 

“MAINTENANCE BY. FATHER—/nherttance—Son of. divorced wife—Filial vela- 
ttons—Revival of lost righis— Buddhist Law | 


ifs hee 








a ® Ld] - se 
“Matice, want or—Privilege—Criminal Proceedings—Indian Penal Code, 


_.. . $499, exceptions 3.and 9—Defamation—Soctal ostracism ... cas 
“MarkET-RATE—Breach. of contract—Sale and purchase—Damage, Measure 
; of —Artificial inflation of prices—Legitimate mercantile-transaction ... 
eee EVIDENCE OF—Contract, Breach of —Damage, Computation of ... 





MATERIAL ALTERATION—Promissory-note—Addition of names—Negotiable - 


a5 » 


Instvuments Act, s. 87 «0 


MEASURE OF PUNISHMENT—Trial before successive Magistrates—Right of 
| accused to recall witness after charge—Record of evidence—Retracted .. 


confessions—Criminal Procedure Code, ss. 350, 256, 356, 357 + oon 
MEASURE OF THE FINE TO BE INFLICTED—Compensation—Criminal Pro- 
ceduve Code, s. 545—Obstruction—Indian Penal Code, s. 583 09 


~MERCANTILE TRANSACTION, ADVOCATES NOT NECESSARILY AGENTS OF 


CLIENTS IN—Principal and agent __... soe 
.MESNE PROFITS ALONE, SUIT FOR—Ciu:l Procedure Code, 5. 43) sw. as 
Mitx— Water added to, for sale—Indian Penal Code, s. 272. + 
To mix water with milk for sale is no offence under-section 272 of the Indian 


oe oie 


= = Penal Code in the absence of anything to show that such milk wasrendered . - 


noxious as food or drink by such admixture. 


<> Crown'v. Abdul Raman and three others... ets + lehin Sth ave: 
~Minok Girt, INTENTION OF, ‘TO COHABIT OF HER OWN FREE WILL WITH | 
HER KIDNAPPER—Kidnapping a girl under 16—Indian Penal Code, s,°% * 


300 Le i nee = 


x 


: ; 1 - : was a4 " - ee ; “a 
Muon offence, CHARGE UNDER—Conviction of graver offence—Assauli---_ .. 


Assault on a woman with intent to’ outrage her modesty—Indian’ Penal :: 
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3 Page 
was situate in a part of the country to which the Transfer of Property Act = 
had not been extended, ¢ 

Held,—that the mortgagor must be held bound by the clause, and that con- 
sequently he had no right to redeem the land. 
Pattabiramior v. Venkatarow Natcken, 7 B. L. R., 136; Thumbusawmy 
onal? ¥- somes’ bai be I. ee pe 1, fcllowed, 
Maun we Maungv. Maun we ¥;t,S. J. LB. , and Maun 
lun Wa y. 0 Nywn, S. A A oe Be 645, referred id 549 = 
Maung Naung v. Ma Bok Son Ts. sui Sea an 192 
Mortcacske, Lig. OF PRIOR, APPORTIONMENT OF, sMONG SEVERAL FRO- 
PERTIES—Claim by puisne incumbrancer—Prior incumbrancer party 
defendant sve —_~ San ae ne cat 210. 
_ Murper—Clemency—Prerogative ofthe Crown—Sentence of death—Indian 
Penal Code, s. 302 | 350. 


Murper—Common intention, Liability for act done in furtherance of—Acts, 
Probable and natural result of—Indian Penal Code, ss. 302, 34.—Section 
34 of the Indian Penal Code renders punishable all persons engaged in a 
common criminal intent fur any act done in furtherance of the common 
intention. It seems framed to meet a case in which it may be difficult to 
distinguish between the acts of individual members of a party or to prove 
exactly what part was taken by each of them. ans 

Where y, Hoss men assaulted another man with such violence that one blow 
Causes extravasation of blood on the brain and fells him to the ground, 
while another blow fractures two of his ribs, it being a matter of common 
knowledge that such assaults frequentiy cause death, | 


Held,—that the assatiants must be presuined (i) to know that they were 
likely by those acts to cause death and (ii) to have intended to cause 
such bodily injury as they knew to be likely to cause the death of the 
_ persons assaulted, and were consequently guilty of the offence of murder. 
Per Fox, F.—\f two or more persons combine in injuring another in such 
a manner that each person engaged in causing the injury must know that 
the result of such injury may be the death of the injured person, it is no 
answer on the part of any ene of them to allege, and perhaps-prove, that 
-his individual act did not cause death, and that by his individual act he 
cannot be held to have intended death. Every one must be taken to 
have. intended the prubable and natural results of the combination of acts 
in which he joined. hn 
Where therefore the acts of the combination proved are blows causing 
severe bodily. injury sufficient in the ordinary course of natureto cause zs 
death, each of the accused taking part in such combination is guilty of 
murder. Queen-Empress v. Mahabir Tiwari, (1899) I. L. R. 21 All. 263; 
Queen-Empress y.. Duma Baidya, (196) 1. L, R. 19 Mad, - 483; Queens. 
Empress v. Shetkh Choollye,4 W. R. Cr. 353. Reg. v. Govinda, (1876-77) 
i. O: R. 1 Bom. 342; Maung U v. Queen-Empress, P. J. L. B., 112; 
' Queen-Empress v. [du Beg, (\880-51) |. L. R. 3 All. 7763 referred to. - 
Po Sein and others vy. King-Emperor — .« rs ae se 
Murper—IJndian Penal Code, s. 302—Clatm to benefit of exception x to s. 
300,.—A received several blows with a stick from B. A then ran into C’s 
house and meanwhile B went intv D’s house and there gave up his stick 
and clasp knife. A then ‘came out of C’s house and being joined by his 
father E, who inquired who had beaten his son, both went into D’s house. 
The father E seized and held B, and directed his son A to “do it”; 
. whereupon the latter unclasped a knife and stabbed B in the neck severing 
the jugular artery and causing almost instant death, : 
‘Held,—that A cannot claim the benefit of the Erst exception to section 300 
of the Indian’ Penal Code, and that E must be taken to have aided and 
instigated the doing of the act done by A, which amounted to murder, 
Queen-Empress v. Nga Tun and another ae = anaes _ 46> 
Murpver—Sentence, Normal—Extenuating circumstances—Burman fen= 
dency to the use of knife~Premeditation, Absence of— Deliberate intent to. 


233; 
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Code, ss. 354, 352—Tvansfer of part-heard case to another Magistrate— 
Right of accused to have witnesses re-callel and re-heard—Criminal Pro- 
cedure Code, s. 350—Practice ae ahs ote ats 
-Mrnor, PARTY DISCOVERED TO BE A—Procedure of Appellate Court “se 
-MISJOINDER OF CHARGES—Kidnapping and murder—Distinct offences—In- 
dian Penal Code, ss, 366, 302—Criminal Procedure Code, ss. 233, 235 (1). 


Mere proximity in time between two acts does not necessarily constitute them 
. parts of the same transaction. : : 

Where, therefore; the offences of kidnapping. and of murder did not consti- 
tute a series of acts forming the same transaction but were two distinct 
offences not falling within the scope of section 235, subsection (7), 

Held,—that section 233 of the ( cde applies: the charges of kidnapping and 
murder Should have been tried separately, and the effect of the mis-joinder 
of charges was to make the trial attogether illegal. | 

Subramania Atyar v. King-Emperor, (1902) I. L R. 25 Mad., 61, 
followed. 

San Daie v. Crown ‘ee aie ae e 

-MODESTY, ASSAULT ON A WOMAN WITH INTENT TO OUTRAGE HER—Assault 
—Charge under minor offence—Conviction of praver offence—Indian 
Penal Code, ss. 354, 352—Transfer of part-heard case to another Magis- 
trate—Right of accused to have witnesses ve-called and re~heard—Criminal 
Procedure Code, s. 350—Practice ‘ts er sia note 

"Money, SUIT FOR, RECKIVED BY DEFENDANT FOR PLAINTIFF'S USE—Second 
Appeal—Small Cause suit ... =. whi sh aoe sa) 

-MorrGace—Redemption suit—What judgment should contain when vredemp~ 

- tion is allowed—Forms for decrees.—When redemption is allowed the 
judgment should decree that the plaintiff will be entitled to redemption of 
the property sued for upon payment into Court of such amount as the 
Court finds to be due in respect of the mortgage, and should narne a date 
on or before which such sum must be paid into Court, The date should 
be fixed in the case «f cultivated land, so that the party who has sown the 
crops shall have the benefit of it. 


‘The judgment should then direct that if the plaintiff pays inthe money on or 
before such date, the defendant shall after such date deliver over posses- 
sion of the land io the plaintiff together with any dvcuments of title relating 
thereto which the defendant may have in his custody or power, and shall 

_ further do ali trings necessary to place the plaintiff in the same position in 
-regard-to the land.as he.was in-previous tothe mortgage, = = 


__ "This direction should-be followed by an order that if the plaintiff makes de- - 


fault in paying-in the money within the time allowed, then the suit will from 


thenceforth be absolutely debarred and foreclosed from all right of | 


redemption of the property and the suit will stand dismissed with costs. 

Maung Myaing v. Maung Shwe Yon, 1 L. B. R., 85, followed, : 
Maung Mo Gale v. Ma Sav... | vin ins ie ia) 
Morreace—Sale—Contract to vesell—Specific performance—Specific Relief 
Aci, s. 23, clause (6) ion one “> ee yea 
Sale—Defective title—Furisdiction of Civii Court, Objection to— 
Burma Land and Revenue Act, ss, 19,°56,.55, proviso b, 17 __ = 


— 





MoRTGAGE*BONDS OF IMMOVEABLE PROPERTY-—Privy Council. appeals— . 


‘Form of security for costs—Time taken in testing value—Limitation— 
“Civil Procedure Code, s, 602 (a) i A veut 


' MORTGAGE DEED CONTAINING CLAUSE FOR FORFEITURE OF PROPERTY—Fe~ 


demption suit—Tvansfer_of possesston—T; ransfer of ownership, Evidence. 


of —Burden of proof + ret 


MORTGAGE DEED CONTAINING FORFEITURE CLAUSE—Land situated in place 


to which Transfer of Property Act has not been extended—Rule of English 


=, Equity’ Courts clogging rights of redemption.—Where a mort of | 
" Jand was affected by a registered instrument containing a clatiseatinideting 


‘that if the mortgagors did not redeem within two years the creditor (mort-- 
gagee) would be entitled to outright ownership of the land and ee 
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Rill, Absence of—Intoxication—Indian Penal Code, ss. 302, 300, clause (a); 


86—Criminal Procedure Code, s. 367 (5).—Section 367, sizbsection (5), 


- of the Code of Criminal Procedure, contemplates the passing of a sentence 
of death as the ordinary rule in cases punishable with death andthe 
“passing of any other sentence as the exception, | 
Ona cenviction for murder a sentence of death should ordinarily be passed 
unless there are extenuating circumslances. ' 
In Burma, where knives are freely used on the lightest occasion, it would be 
unsafe to lay down as a general rule that mere absence of premediation 
or deliberate intent to kill is a good ground for abstaining from passing 
a capital sentence in a case where a knife is used. To justify, the passing 
of a’ sentence of transportation for life in cases of murder the Judge 
should find thet there arereally extenualing circumstances, not merely 
an. absence of aggravating circumstances, The extreme sentence is the 
normal sentence, the mitigated sentence is the exception. It is not for the 
Judge to ask himself whether there are reasons for imposing the penalty 
_+ of death but whether there are reasons for abstaining from doing so. “ 
Per Irwin, F—When a Sessions Judge has any doubt whether a sentence 
of death should be passed or not he should pass sentence of death. 
Shwe Tha U v. Queen-Empress, 8. ]. L. B., 2713; Po Aung v. Queen- 
Empress, S.J. L. B., 4593 Pyon Cho and others v. Queen-Empress, 
SS. f L. B., 634; Nga Uv. Queen-Empress, P. }.L B,1123; Thet Anin 
¥. Queen-Empress, 6 J. L. B., 550, referred to 
Crown y. Tha Sin eee 1 oe va ws tee 
Mourper, ATTemet to—Conviction of offence other than that charged— 
Grievous hurt with a da—Indian Penal Code, ss. 326, 707—Criminal 
Procedure Code, ss, 236, 237, 226, 227—TIwo scales of punishment iis 
MURDER, KIDNAPPING AND— Misjoinder of charges— Distinct offences--Indian 
-Penal Code, ss. 366, 302—Criminal Procedure Code, ss. 233, 235 (1) s+ 
MUTATION OF NAMES, SUIT FOR, IN THE REVENUE REGISTER—Furisdiction 


of the Cro Co urt ae a ane ia oe ane 
| N 
Names, ADDITION oF —Promissiory Note—Material altervation—Negotiable 


Instruments Act, s.87 «4. ame oe ae =e 
NATURAL AND PROBABLE RESULT OF AcTS—Murder—Common intention, 
L¢abality for act done in furtherance of—Indian Penal Code, ss 302, 34 
- NECESSITY FOR MAKING OF ORDER—Security order—-Criminal Procedure 
Code, s: 118—General reputation vas TEAS, esl 
Necirect—Mainienance— Payment of lump sunt on previous occasion— 
Criminal Procedure Code, s 488 ‘ae / os es 
NEGOTIABLE ‘NSTRUMENTS Act, s. 87—Promissiovy Note—Addition of 
names— Material alteration sat sae vii 
NEW CHARGE BY MaGistTraTE—Possession of sptrits—Quantity within that 
, Qllowed by law—Offence—Obligation of person to account for his posses 
ston—LExtorting admission of accused— Absence of evidence ... "7 
NEW DEFENCE RAISED IN APPEAL—Buddhist husband and wife—-Foint 
property—Alienation of half—Power of iusband as to—Consent, Want 
of, of wife—Civil Procedure Code, ss. §42, 566 «+, oe tee 
NeW ENQUIRY BEFORE ANOTHER MAGISTRATE—Powers of Sessions Fudge 
or District Magistrate—Reconsideration of evidence by Magistrate who 
discharged the accused—Criminal Procedure Code, s. 437 


off 


NON-COGNIZABLE CASE, WRITTEN REPORT FROM PoLice OFFicER IN A~— — 


Police Report—Information—Complaint—Cyriminal Procedure Code, ss. 
r9z (z) (8), 4 (1) (4) —Police Act, s, 22—Burma Gambling Act,s.10  .,, 
\ORMAL SENTENCE—Murder—Extenuating ctrcumstances—Burman ten 
dency to.the use of knife—Premeditation, Absence of— Deliberate intent to 


kill, Absence of—Intoxication—Indian Penal Code, ss. 302, 300, clause: 


(4), 86 . 7 : 


Norick—Registration—Competing registered - documents—P, viority—Delay : 


in effecting vregistration—Registration Act, 8. 47,49) §0 ws ore 
7 27 
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NoricE—Swit against public officer—Civil Procedure Code, s. 424 
~ Notice ConstrucrivE—Sale—Purchase—Power of vendor—Reasonable 
. care—Transfer of Property Act, s. 41 
Notice, PROooF OF PURCHASE wit—Land purchased from ostensible 
owners, Claim to yvecover ... siti 
Notice ro AccOSED—Jimproper discharge of accused—Further enquiry— 


Reference to High Court—Criminal Procedure Code, s. 437 ... _ 

NoTICcE TO QUIT CONTAINING ALTERNATIVE CLAUSE AS TO ENHANCED RENT 

—Landlord and Tenant--Rent . -_... cay roe cut 

NovatTion— Contract Act, ss, 62, 63—Release ve ive, ate 
, Oo. 


OBJECTION NOT RAISED— ! ant Of Jurisdiction in original Court to try 
a suit— Value of suit ~ ao Valuation Act, s, r1—Crvil 


Procedure Code, s. 578 +a nae) 
OBJECTION TO APPLICATION—Pyobate or letters a adminsstration— 
Form of caveat—Probate and Administration Agt, s, 7 wes 


OpsJecTION TO JURISDICTION oF CrVIL Court—Sale~-Mortgage—Des 
fective title—Burma Land and Revenue Act ss,19,59, 55, proviso & 
(5), 17 <i one _— 

OBJECTOR ASKING FOR LETTERS HIMSEL?—Letters. of Administration— 
Practice—Procedure—Probate and Administration Act, s. 64-—Court 
Fees Act, s. 19 (1) sist eke tos ois 

OxsJecror, REMEDY OF, OR CLAIMANT AGAINST ORDER—Enguiry into 
applications i vemoval of attachment—Attached property~-High Court 
=~Revisiona kyu lillian Civil Procedure Code, 
eS. 287, | 28a, 281, 622 rae eee ne 

OBJECTORS RIGHTS NOT PREJUDICED—Letters of administration—Form 
of proceedings in cases where there ts contention—Effect of grant of pro- 
bate or letters—Prolate and Administration Act, s. 83 on 

_ OBLIGATION OF PERSON TO ACCOUNT FOR HIS possesston—Extorting 


ad mission of accused——Absence of evidence-—New charge by Magistrate—_ 


_. ...Possession of spirit—Quantity within that allowed by law--Offence «., 

Oxsscene ACT PONE IN A PUBLIC PLACE—Double convictton—Indian 

Penal Code, ss. 294, §09, s. 7i— Exposing person to tnsult a woman eae 

_ OsstRUCTION—Indian. Penal Code, s. 583—Measure. of the fine to be in- 

fitcted—Compensation—Criminal Procedure : Code, 's. §45~—There must 

si _. .be proof of some particular case of cbstructicn before. a prosecutien uns 

) der section 83 Indian Penal Code can be successful. A mere general 

allegation that a certain act committed has caused onstruction, but no 

evidence that some particular person or thing has been obstructed is not 
sufficient. 

A fine should be calculated according to the nature of the offence and the 

means of the «ffender, and not according to the expenses which the com- 


plainant may reasonably or unreasonably incur on matters in some way | 


connected with the offence. ; 

Compensation awarded under section 545 Criminal Procedure Code is 
meant to be applied in defraying expenses properly incurred in the 
prosecution. 

_ Maud. Ally v. Queen-Empress sins sits ane — 


- OrFence—Obligalion of person to account for his possession——Eatcrting 
admission of accused—Absence of evidence—New charge by Magistrate 
—Possession of spirit—Quantity within that allowed by law see 

Orrence—Tari—Tapping tree—Possession of more than four quaris with 
out licémse—~Excise Act, ss. 51, 30 ose one 

Orrence, ACT CONSTITUTING AN, UNDER THE INDIAN PENAL Copr OR 
OTHER LAW ALSO PUNISHABLE DEPARTMENTALLY—Sanction of Deputy 
Gommuissioner to pr-secute—Lower Burma Village Act, s. rg eee 
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Orrence, CAUSING DISAPPEARANCE OF EVIDENCE Op aN—Jndian Penal Code, 
s. 201 “0 eet = se = on 
OFFENCE, COMMITTED IN ANOTHER TownsHiP—Furisdiction—Township 
Magistrate—Subdivisional Magistrate, Power of, to transfer case— 
Criminal Procedure Code, s. 346 (2)—Summons and Warrant case— 
Practice—Crinunal Frocedure Code, s. 242—Causing disappearance of 
offence commitied—Excise Act, Breaches of--Offence—indian Penal Code, 
, S*. 40, 20K - - ... ree ~~ iat ae al 
Orvence, CoNvICTION OF, OTHER THAN THAT CHARGED—Grievous hurd 
with a da—Attempt to murder—Indian Penal Code, ss. 326, 307—Cri minal 
Procedure Code, ss. 236, 237, 226, 227— Tz0 scales of fs, a at 
Orrence, SANCTION TO COMPOUNDING OF—Grievous hurt—Practice— Hurt 
with dangerous weapon—Indiat Penal Code, ss. 324, 325~— Criminal Pro- 
cedure Code, s. 345 (2) 66 aia = os 
OvyFeNce WHEN NOT DEPINED tn THE InDIAN Pena Cope—Record of sume 
ny trial -Statement of reason for conviction—Criminal Procedure 
_ Code, s. 263 (h)—Indian Penal Code, 2. 289 sai ie jas 
Orrences, Distinct—Misjoinder of charges—Kidnapping and murder— 
Indian Penal Codz, ss. 366, 302—Criminal Procedure Code, ss. 233, 235 (1) 
Orricer, Suit acainst Pusric—Notice—Civil Procedure Code,s.424. ... 
OrinNion oF JUDGE WHO DOES NOT TAKE EVIDENCE—Custom—Opinion of 
witnesses who give evidence—Evidence Act, s. ro ees se 
‘OPINION OF WITNESSES WHO GIVE EVIDENCE—Custom——Opinion of Fudge 
who does not take evidence—Evidence Act, s. 48 a ae 
‘OrDER—Reference to District Magistrate—Criminal Procedure Code, s, 


= 


ORDER DISMISSING AN APPEAL FOR DEFAULT, RIGHT QF APPEAL AGAINST— 
Special remedy—Order refusing to readmit an dt Right of appeal 
against—Civil Procedure Code, ©. §56, 588 (27).—An order dismissing 
an appeal for default is not one falling within the definition of a “decree 
as contained in section 2 Civil Procedure Code. It cannot be regarded 
as “the formal expression of an adjudication upon a right claimed,” there 
‘having been no adjudication in the Appellate Ccurt on the right claimed, 

_and the order being no formal expression of such a matter. 

There is noright of appeal from an order dismissing an appeal for default 
under section 556 Civil Procedtire Code. <A special rerudly, however, is 
granted by section 558 Civil Procedure Code, as from an order under that 

~ section refusing to re-admit an appéal there isan appeal under section 588 
(27). Ramchandra Pandurang Naik v. Madhav..Purushottam Naik, 
|. LR. 16 Bom, 23; Modalatha, I. L R., 2 Mad. 75; and Ablakh y, 
 Bhagivatht, 1, L. R. g All; 427, dissented from. 


- Ma A ha Dun and another v. Maung Shwe Dok and others ene 
“ORDER OF COMMITTAL TO PRISON UNDER $s, 118, 123, CRIMINAL Proce- 
DURE CopE—Sentence of imprisonment—Commutation of order to 
one of detention in a Reformatory—Power Zf High Court to reverse 
illegal order—Reformatory Schools Act,ss, 8,16.—Anorder under sections 


118 and 123 Criminal Procedure Code, committing a person to prison - 


until security should be furgished, is not a sentence of imprisonment, 
and a Magistrate has no power to commute this order to one of detention 
Ina Reformatory, 

“Imprisonment ” in section 16 of the Reformatory Schools Act means legal 
sentence of imprisonment, and where there has been no sentence of im 
prisonment at all, the High Court is not barred by that section from 


= - 


Stitution , 2 
Mahomed Kasim v, Queen-Empress ons pon nat ies 
ORDER OF CONFISCATION ADDED TO SENTENCE—Sentence, mot otherwise 
ephssiable—Sentence, part of—Excise Act, s. 51--Criminal Procedure 
ode, s. 414.—The addition of an order of confiscation-to a sentence 
passed under section 51, Excise Act, does not render appealablea sentence 


agannath Sing v. Budhan and others, |. L. R. 24 Cal., 115, followed. - 


giving effect to its finding on that point by declaring the order for sub- 


ly 
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otherwise not appealable. The order of confiscation is not part of the 
sentence. The Magistrate’s order for confiscation of valuable property in 

- addition to a heavy fine, was considered excessive and was set aside. 
Queen-Empress ¥. Taparajan : one nae tas ene 
ORDER OF DETENTION IMPROPERLY PASSED--Kcformatory—High Court, 
Powers of, to interfere—Reformatory Schools Act, s. 16—TIcrm of deten- 
tion, Enhancement of as en as ey aoe 
ORDER OF DULY EMPOWERED MaGISTRATE—Age of accused——Substituted 


‘order ‘of detention in Reformatory for imprisonmen?——High Court's 


power of snierference—Keformatory Schools Act, s. 16 sai oni 
ORDER OF RELEASE ON PROBATION OF GOOD COoNDUCT-—-Crimimal Procedure 
Code, s, 562—Criminal breach of trust as a servant—-Indian Penal Code, 
s. 408,—Before passing an order under section 562 Criminal Procedure 
Code, a Magistrate inust record an order of conviction of one of the offen- 
: ‘ces In respect of which an order under that section is law/ul. 
If an accused is convicted of criminal breach of trust as a servant under 
section 408 of the Indian Penal Code no order under section 562 Crimi- 
*nal Procedure Code can be made, 
Crown vy. Mi Hla Yin et ft axe see ‘ite 
ORDER REFUSING TO RE-ADMIT AN APPEAL, RIGHT OF APPEAL AGAINST— 
Right of appeal against order dismissing an appeal for default—Special 
remedy——(.1vil Procedure Code, ss 556, 588 (27) -- ve ; 
ORDER REQUIRING SECURITY FOR GOOD BEHAVIOUR-—House-trespass and 


— wnsult—Double conviction—Cumulative sentence--Indian Penal Code, . 


S58. 452, 504,—Keformatory Schools Act, 5, 31 axe pes 

ORDER RETURNING AN APPEAL FOR PRESENTATION TO PROPER COURT, AP- 
‘PEAL AGAINST—Chief Court, Appellate jurisdiction of—-Civil Procedure 
Code, ss. 57, 582, 588 (6).--Sections 57 and 582 of the Civil Procedure 
Code can be read together, and section 588 (6) applies to memoranda of 
appeal as well as to plaints.. The Chief Ceurt therefore has jurisdiction 
to hear an appeal from an order of a District Judge returning an appeal 
for presentation to the proper Court. 


Maung Po Myavy. Palaniappa Chetty. ... shee ex ‘ive 
OSTENSIBLE OWNERS, CLAIM TO RECOVER LAND PURCHASED FROM-—-P roof 
of purchase with notice nee eas one et ec ec y) 
Ovr-or-Time GRANDCHILD, SHARE OF—Buddhist Law—Inheritance—Attete 
pa property—Lettetpwa property—Estate of grandparents ... ‘si 
OWNER-OF COMMON GAMING-HOUVSE PRESENT POR PURPOSE OF G1MING— 
~~ Double conviction—Burma Gambling Act, ss, 11,12 ae os 


OWNERSHIP, TRANSFER OF, EVIDENCE OF--Rédéniption suit—Mortgage dee 
containing clause for forfeiture of property—Transfer of possession— 
Burden of proofs "ee one re oe abe 


FP. 


Parents, HUSBAND UNDERTAKING TO ALLOW WIFE TO LIVE WITH HER— 
Mahomedan Law—Ante-nuptial agreement — = en. ay 
PaRENTS PREDECE\SING GRAND-PA RENTS—Buddhist Law—Inheritance— 


Grand-children representing deceased parents, Sharesof —-- wee 


PART-HEARD CaSz, ‘I RANSVYER oF, TO ANOTHER MacistrRaTE—Assauli— 
Assault on a woman with intent to outvage her modesty—Charge uider. 
minor off ence—Conviction of graver offence—Indian Penal Code, ss. 354, 
352--Kight of accused to have witnesses re-called and re-heard—Criminal 
Procedure Code, s. 350—Practice ‘ es "wae was 

PartTres, Power To aD D—Contract—Specific performance~-Flatnt, Amend- 
ment of—Practice—Court of First Instance—Appellate Court—Civil 

_ Procedure Code, ss, 32, 33, $03 (d), 582-——Specific Relief Act, s. 27 (b) 

Parties, SuBstiturion or—Court of second appeal, Power. of—Civil Pro- 
cedure Code, s. 372 of es oak — 

PaRTITION OF PROPERTY, CLAIM TO-~Causes of action distinct—Buddhist 
Law—Sutt Jor, divorce .., re ert oan "ne 
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PARTY DISCOVERED To BE A MINOR—Procedure of Agpaiate Court ou 
PAYMENT OF CLAIM BY INSTALMENTS, Decree ror—Lenders and borrowers 
—Suit on promisssory note-—Equitable mortgage as security for loan— 
Civil Procedure s. 310 - -_ ote ae 
Payment op Court Fees—Letters of administration—Filing of valuation 
of property—Court Fees Act, s, 19-I — ae son 
PAYMENT OF LUMP SUM ON PREVIOUS OCCASION—Maintenance—Neglect— 
Criminal Procedurz Code, s. 488 .., = oe aa 
Pzgace, SECURITY TO KEEP THE, ON CONVICTION-—J"suli—Criminal Pro« 
cedure Code, s. ro6b—Indian Penal Code, s. 504 kes me 
“PEOPLE IN GENERAL,” INTERPRETATION ‘OF—Pudlic nutsance--Indian 
Penal Code, s. 268 she Bit yas sie Sick oe: 
PrRSONATION, Cueatinc sy—Cheating and thereby inducing delivery of 
property—ZJ/ndian Penal Code, sf. 3106, 41g, 420 Tr one 
PLAINT, AMENDMENT OF—Contract—Specific performance—Power to add 
parties—Practice—Court of First Instance—Appellate Court—Civil Pro- 


cedure Code, ss. 32, 73, 50 (d), 582—Specific Relief Act, s. 27 (0) one 
aac hi COURT-FEE LEVIABLE ON—Sust for ejectment-—~Court Fees Act, s. 7, 
Clause 3 


Points TO BE NOTED IN APPLYING THE PROVISIONS OF CRIMINAL PROCE- 
puRE Cope, Ss. 562 ee oe oes eee one 
Pouce Act, s. a4~—-Burma Gambling Act, s. 10—Written report from 
police officer in @ mon-cognisable case—Police Report—Information—— 
Complaint—Criminal Procedure Code, ss. 191 (1) (6), 4(2) (A) © we 
Porice Orrice, InrormaTion tarp By—Complaint—Burma Gambling Act, 
s8,i1, 12—Criminal Procedure Code, ss. 4, 190 cas ** aaa 
Potice Orvicer, LimrraTion oF POWER OF, To ARREST WITHOUT WAR: 
RANT—Gambling in public place—Gambling Act, s. 5 oe 
Potice Orricer, WrRiTTeN INFORMATION BY—Police Report—Criminal 
Procedure Code, s. 190—Being found in common gaming house—House 
not entered under warrant—Accused persons made witnesses—Burma 
Gambling Act, s. 8 oe a ene ane oon 
Police OFFficer, WRITTEN REPORT PROM, IN A NON-COGNIZABLE CASE— 
Police Report—Information—Complaint—Criminal Procedure Code, 
_ 4s ror (2) (6), 4 (1) (h}—Police Act, s. 24—Burma Gamoling Aci, s, 10 
PoLics Rerort—ZJnformation—Complaint—Criminal Procedure Code, 
ss.491 (1)(b), 4 (1) (h)—Police. Act, s. 24—Burma Gambling Act, s. 
1o— Written report from police officer in a non-cognisable case one 
Potitce Report, Wrirren INFORMATION BY PoLice Orricer—Criminal 
_ Procedure Code, s. 190~ Being found in common gaming house—House 
not. entered under warrart—Accused persons made witnesses—Burma 
Gambling Act, s. 8 = 2 i ‘is sik one 
Portce SERGEANT woT SUBORDINATE TO TownsHip MAGISTRATE—Jin« 
proper discharge of accused—Further enquiry—Reference to High Court 
—Criminal Procedure Code, s.437—False statement made to police officer 
vriminal Procedure Code, s. 161—False evidence—False in formation— 
Contradictory statements to police and to Magistrate—Conviction in the 
alternative—Indian Penal Code, ss. 193, 182—Criminal Procedure Code, 
5. 195 (3) (@)—Alternative charges—Criminal Procedure Code, s. 236 

OSSESSION OF MORE THAN FOUR QUARTS OF TARI WITHOUT LICENSE— 
Tapping trees—Offence—Excise Act, ss 5, 30 = ime ons 
sa nin oF OWNER—Theft—Dishonest misappropriation—Indian Penal 
de, $3. 379, 407 eae ee = — , 
Possgssion OF SPIRIT—Quaniity within that allowed by law—Ojffence— 
Obitgation of person to account for his possession—Extorting admis 
sion of accused—Absence of evidence—New charge by Magistrate. 
Possession of half a quart of spirit is no offence, and a man Is not hd to 
account for such mere possession. Where an accused was arrested and sent 
up for trial by the police on a charge of illegal possession of yp asta, ~ ie 
_ the quantity being only half a quart, end the Magistrate, after calling 


upon accused to account for such possession, proceeded to get him to- 


wii 
Page, 
38 
| 81 
328 
189 
262 
a13 - 
356 
253 
393 
41 


267 


28 


103 
= 
21¢ 
133 


Lvili . INDEX. 


plead to a charge of abetment of thei llicit sale of liquor unde rsections 49, 
59 of the Excise Act. 

Held,—that in the absence of any charge brought against the accused by the 
police of illegal abetment of sale, of which there was no evidence before him, 
the Magistrate should not have proceeded to make a new charge against 
the accused. 

Queen-Empreesv. Tum Ey, mi ini sve 

Possession OF SPIRIT, I[LLicit—Double conviction and sentence—Excise 
Act, ss. 45, 41 —Criminal Procedure Code, ss. 235, 35—Indian Penal 
Code, s. 71—“ Distinct” and “ separable” offences—Still, Illicit working 
and possession of ; Pet one ons oon - 

POSSESSION OF STILL, ILLICIT WORKING oF—Spfirit, Illicit possession of 
—Double conviction and sentence—Exctse Act, ss. 45, §1—Crimtnal 
Procedure Code, ss. 235, 35—Indian Penal Code, s.71—'* Distinct”? and 
“ separable” offences a airs “aes ony iis 

POSSESSION OF STOLEN PROPERTY—Presumptive evidence—Hvidence Act, s. 
rz4.—A bullock was stolen from a pen underneath a house during the 
night. On the following day the accused offered to find it if he were 
given Rs. 8. On receipt of the money the accused told the complainant 
where the bullock was to be found. ‘The bullock was just tied up in the 
place indicated by the accused, 

Held,—that, in the circumstances described, the accused was rightly pre- 
sumed to have been in possession of the bullock. a 


an in i 


Don Be y. Grown ae — 


POSSESSION OF STOLEN PROPERTY, RECENT—-Thefit—Receiving stolen pro- 
perty—Presumpiion of law~—Indian Evidence Act, s. 114, tllustration 
(4)—Separate convictions in respect of property stolen. on different oc- 
castons ox <i ‘ns - = coe 

POSSESSION, TRANSFER OF—Kedémption ‘suit—Mortzazge deed coniaimmng 
clause for forfeiture of property--Transfer of ownership—Evidence of— 
Burden of proof Sai Zsis ee 54% ae 

POSTPONEMENT OF HEARING—Final discharge—Maintenance—Fractice— 
Insolvent Debtors Act, ss. 36, 347, 47, 59, 60 “ ves ar) 

POSTPONEMENT OF ORDER-—Sentence of imprisonment—Criminal Proce- 

~-.: dure Code, ss. 110, 118, 120, clauses (1) (a), 123, 327—/mprisonment 
in default of security sa ie re 45 wie 

‘POSTPONEMENT OF SENTENCE—Accused under sentence of imprisonment im 
_ another case—Criminal Procedure Cod2, ss. 390, 391 (1) —Whipping —.-. 
‘POSTPONEME?T OF TRISL —Commencement of trial of appeal—Summary dis- 


~~ pnissal—Fudoment—Time for..engagement of advocate—Criminal Pro- ~ 


cedure Code, ss. 344, 421, 424 va‘ eas oe a6 
PowEr-oF-ATTORNEY—General and special power——Civil Procedure C ode, 
s- 37.—A p'aint was presented by A who held a power of attorney from 


the plaintiff B, The power in question is stamped with a one-rupee stamp ~ 


and, after setting out that the principal B was to years of age and unable 
to come to Court, it appoints A, the brother-in-law ef B, to speak on her 
behalf and to conduct the case as her representative. It-was argued that 
the power was not a general power. The lower Appellate Court reversed 
the decision of the Court of First Instance on a preliminary point, holding 
that the plaint was not presented by B or by her duly recognized agent 
as described in section 37 Civil Procedure Code. ; 

Held,—that the power is sufficiently general in its terms to cover the require- 
ments of section 37 Civil Procedure Code, and that the question whether 
the poet is general or special cannot be decided solely by the question of 
stamp duty. 

Held,—further that the plaint having been admitted and no objection taken 
to the representation of plaintiff B by her agent A the suit should not have 
been dismissed on this technical ground, ) 

Munoo Dossee vy. Isham Chunder Banerjee, 15 W. R., 245 ; Besandas v. 
Lakhmichand Kisanchand, 6 Bom. H. C., #59, followed. 

Maung Tuv, Maung Pu =e =e on bee vee 
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PoweER.or CourT oF SECOND APPEAL—Substitution of parties—Civil Pro- 
cedure Code, s. 32 “es - wich ove ons 
Power ory Hicu CourRT TO REVERSE ILLEGAL ORDER—Reformatory 
Schools Act, ss. 8, 16—Order of committal to prison under ss. 118, 123 


Criminal Procedure Code—Sentence of tmprisonment—Commutation 


of order to one of detention in a Reformatory sa. ‘oe, “00 
POWER OF HUSBAND AS TO ALIENATION OF HALF OF JOINT PROPERTY—JSud- 
dhist husband and wife—Conseni, Want of, of wife—New defence raised. 

in appeal—Ciuil Procedure Code, ss. $42, 566... isa sts 
PowER OF MAGISTRATE TO REFER A CASE FOR TRIAL BY VILLAGE HEADMAN 
—Criminal Procedure Code, s.192——A Magistrate has no power to refer. 
a case for trial by a headman of a village. His powers of transfer under 
section 192 Criminal Procedure Code permit of reference to a subordinate 
Magistrate. But a village headman is not a Magistrate under the Code, 
Queen-Empress and Maung Shwe Lon y. Maung Gale. ae - 
- POWER OF POLICE OFFICER, LIMITATION oF, TO ARREST WITHOUT WARRANT 
—Gambling in public place—Gambling Act, s. 5 oes 2. sia 
PowER OF SUBDIVISIONAL MAGISTRATE TO TRANSFER se aS Eley aE 
Township Magistrate—Offence committed in another township-——Criminal 
Procedure Code, s. 346 (2)—Summons and Warrant case—Practice— 
Criminal Procedure Code, s. 242—Causing disappearance of offence com- 
mitted—Excise Act, Breaches of—' Offence ’—Indian Penal Code, ss. 40, 
2OF ... oes 3 eee ese eee 
POWER oF VENDOR—Sale-—Purchase—Reasonable care-—Constructive notice 
Transfer of Property Act, s. 41 — eas aces ext 
PowER TO ADD PARTIES—Contract—Specific performance—Plaint, Amend- 
ment of—Practice—Court of First Instance—Appellate Court—Civil 
Procedure Code, ss. 32, 33, 50 (d), 582—Specijic Relief Act, s. 27 (b) as 
PowER TO CALL FOR PROCEEDINGS oF MAGISTRATES—Additional Sessions 
Judge, Revisional powers of-—Power to refer to High Court—Criminal 
vocedure Code, ss. 435, 438 (1) ene as aee es 
POWER TO FINE UNDER S 7:, InpIAN Pena CopE—“ Sentence of imprison- 
_ ment exceeding four years”——Substaniive sentence of imprisonment——Crt- 
minal Procedure Code, s. 408, proviso, clause (6). —Section75 Indian Penal 


* 


Code contains no power to fine for an offence: punishable under Chapter | 


XII or Chapter XVI1 when such offence is ‘committed after a previous 
conviction of an offence punishable under one of those Chapters. 
_The words “sentence of imprisonment exceeding four years” in clause (6) 
of the proviso to section 408 Crim:nal Procedure Code must be taken to 
mean the substantive sentence of imprisonment apart fromany sentence of 
fine or imprisonment in default of payment of the fine; 
‘Qusen-Empress v. Shumshar Khan, 1.L.R.6 Cal, 624, foliowed. 
Lun Tha v. Queen-Empress — sue wee ees 
PowkR TO REFER TO HicH Courr—Additional Sessions Fudge, Revisional 
powers of—Power to call for proceedings of Magistrates—Criminal Pro- 
cedure Code, ss. 435, 448 (1) eee vee ‘oe 


PowER TO TRY ORTO COMMIT TO A SESsIons COURT NOT TAKEN AWAY - 


FROM MacistTRaTes—Luryopean British subject--Lower Burma Coxrts 
Act, s. 8(r) (2) and (b)... a _ cee oak 
POWERS, ABUSE OF, BY VILLAGE HEADMAN—Act constituting an. offence 
under the Indian Penal Code or other law also punishable department- 
atly—Sanction of Deputy Commissioner to prosecute—Lower Burma 
Village Act, s. r9 Ss wa ~ see 
Powers or Sessions Jupcz or Districr MacrsrratE—Reconsideratio: 
of evidence by Magistrate who discharged the accused—New inquiry 
efore another Magistrate-—Criminal Procedure Code, s. 437 ase. 
Pracrice—Assault-—Assault ona woman with intent to outrage her modesty 
—Charge under minor offence—Conviction of graver offénce—Indian 
Penal Code, s..354, 352--lransfer of part-heard case to another Magis- 
trate—Right of accused to have witnesses recalled and re-heard—Criminal 
Procedure Code, 5.350 ss ae na = ave 
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Pract ice-~Attached prone guity into application for removal of - 


attachment—Remedy of o (beset or claimant against order——High Court— 
_ Revistonal jurisdiction— 
281, 622 sia wus - one as as 
Pracrice—Contract—Specific performance-—Power to add parties—Plaznt, 
‘. Amendment of—Court of First Instance—Appellate Couri--C ivil Proce- 
dure Code, ss. 32,33, 50 (ad), 582—Specific Relief Act, 27 (d) 


Practice—Final discharge—Postponement of hearing--Maintenance—I nsols 
pent Debtors Act, ss. 76, 37, 47) 59) 60 ... toe ree, nae 
Practice—Furisdiction—Township Magistrate--Offence committed in am 
other township—Subdivisional Magistrate, Power of, to transfer case-~ 
Criminal Procedure Code, s 346 (2)—Summons and warrant case-- Crt 
minal Procedure Code, s. 242—Causing disappearance of offence commits 

ted —Excise Act, Breaches of —‘ Offence’—Indian Penal Code, ss. 40, 201 
Pracrice—Letters of Administvation—Objector asking for letters himself— 
ee een and Administration Act, s, 64—Court Fees Act, s. 
Pracrice—Sanction to compounding of offence—Grievous hurt—Hurt with 
_dangerous weapon—Indian Penal Code, ss. 324, 325—Criminal Proce 
dure Code, s. 345 (2) ie ree one bie eeu nae 
PRACTICE IN REVISION - Illegal double sentence—Imprisonment and whtp- 
a7 see TT eee bes . ore 
Ec Oe ee lands— Division and separation of shares amongst 
co-heryrs—elation of remote degree... aa ve se 
PREMEDITATION, ABSENCE OF—JAfurder——Sentence, Normal—Extenuating 
ciycumstances—Burman tendency to the use of knife—Deliberate intent to 
kill, Absence of—AJntoxication—indian Penal Code, ss. 302, 300, clause (4), 

_ 2 86—Criminal Procedure Code, s. 367 (5) ete ss ose 
PREPARATION TO COMMIT DACoITY—Previows acguittal—Suhsequent trial 
on same facts—Collecting men to wage war against the King—Court of 
competent jurisdiction—/ndian Penal Code, ss. 399, r22—Crinunal Pro- 
cedure Code, s, OE Ligiotla Record of, in form of question and an- 
swer—Hvidence Act, ss. So, 25 sty be see “ 
PREROGATIVE OF THE CROWN—Clemency—Sentence of death— Murders— 
Indian Penal Code, s, 302... sas se vi res 
Presumprion—-Buddhist Law-—Act done by husband in pursuance of com- 
mon business binding on wife—Sale of immoveable property by husband 
without knowledge of wife—Apparent acquiescence subsequent to sale, 

_ by wife, no pen A consent us = ig i ous 
PRESUMPTION--/vdian Evidence Act, s. 114, illustration (a)—Separate con- 
victtons in respect of property stolen on different occasions—Kecent posses- 

ston of stolen property--Theft-—Receiving stolen property... | see 
PresumPTION OF LAW—ELvidence of one accomplice mot sufficient corrobora- 
tion of that of another—ZIndian Evidence Act, s. 114,illustration (b)— 
Evidence of accomplices... Se nee can see 


PRESUMPTION UNDER sECTION 7, BurMA Gampiine Acr--Gambling— 
House irregularly entered—Search warrant issued without compliance 


-with provisions of s 6 ems ‘ae one ene he 
PRESUMFTIVE EVIDENCE—Possession of stolen property—Evidense Act, 5. 
rig Ce | aie of © oan aie “oo ste 


PREVIOUS ACQUITTAL—Subsequent trial on same facts—Collecting men to. 
wage way against the King—Preparation to commit dacoity—Court of 
competent jurisdiction—Indian Penal Code, ss. 399, 122—Criminal Pro- 
cedure Code, s. go3-—Confession, Record of, in form of question and ane 
swer—LEvidence Act, ss. 80, 25.—An acquittal for preparation to commit 
dacoity is no bar to a subsequent trial on the same fact for collecting men 
to wage war against the King when authority for the prosecution under 
Perel VI, Indian Penal Code, had not been.accorded at the time of the 

~~ Brst trial. 


vocedure—Civil Procedure Code, ss. 278, 280, ° 
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The fact that questions are put toan accused person making! a confession 
does not render that confession inadmissible on the ground that it was not 
duly taken. 

Sax Baw and others v. Crown ves sai 
PREVIOUS CONVICTION, ADMISSION BY ACCUSED oF—Use of, toaffect the pun- 
ishmeni—Criminal Procedure Code, ss. 342, clause (1), 511—Examination 
of accused—Purpose of ss. ots ass eas 
PREVIOUS CONVICTION OF OFFENCE OF SAME GROUP—House-breaking—Housee 
thefi—Indian Penal Code, ss. 457, 380—Whipping—Whipping Act, s. 2, 
Groups A and D. | 

In section 2 of the Whipping Act an offence under Group D is distin- 

guished from one under Group A. 


Held,—that where there has been a previous conviction of house-theft a 
subsequent conviction of house-breaking does not render the offender 
liable to whipping although the offence of house-theft was included in the 
house-breaking, 

Crown vy, Shan Byu and another sas ass a ee 

PRINCIPAL AND AGENT—Advocates not necessarily agents of clients in mers 

| ‘cantile transacttons,—Adyocates who act as sclicitors are not thereby, 
without special appointment, constituted the agents of their clients in mer- 
cantile transactions. | 
Cooverjee Ladha and. another v. Vishram Ebrahim & Co, ia rom 
PRINCIPAL DEBTOR, WAIVER OF CLAIM AGAINST—Debtor and Creditor—Dyjs- 
charge of sureties—Contract Act, s, 134 é sis 
PRINCIPAL OF ASSESSMENT—IJndian Contract Act, s. 77—Breach of contract 
—Damages - +. 5 sina a, ‘ei 
PRIOR INCUMBRANCER PARTY DEFENDANT—Claim by putsne tneumbrancerm 
Lien of (ans mortgagee, Apportionment of, among several properties ... 
PRIORITY—Kegistration—Competing registered documetis—Delay in regis 
tration—Notice—Kegistration Act, ss. 47, 49, 50 fe a 
Prison, ORDER OF COMMITTAL TO, UNDER SS. 118, 123, CRIMINAL ProcepURg 
Cone—Sentence of imprisonment—Commuiation of order to one of 
detention in a Reformatory—Power of High Court to reverse illegal 
order—Reformatory Schools Act, ss, 8, 16 iz ne 
PriviLEceE—Criminal Proceedings—Indian Penal Code, s. 490, exceptions 
3 and 9—Defamation—-Social ostractsm—-Want of malice... meer 
PRIVILEGED STATEMENT—Defamaiion— Witness dor ge on a in a claim 
made bifore elders—Fudicial proceeding—Good faith—indian Penal 
Code, s. 499, clauses8and9.: © . age ss 
Privy CounciL aprgats—Form of security for costs—Mortgage bonds of 
gminoveable Pee Age taken 10 testing value—Limttution—Civil 
Procedure Code, s, 602 (a). | 
Security for costs in appeal to the Privy Council may be given in the form 
of mortgage-bonds of immoveable property ; but parties must take the risk 


aie 


ae 


ee 


of not being within time if in consequence of the time taken in testing the - 


value of the security it is not accepted within the time allowed for giving 
security. | | ‘ 
No security of immoveable property should be accepted except a first morte 
gage by registered deed of freehold or absolutely held property. Inevery 
case the value of the property should exceed by at least one-third, or if 
oe of buildings, by at least one-half the amount of security re- 
uired, 
Ma Me Galev, MaSa Yi... one sna ‘a ee 
PROBABLE AND NATURAL RESULT OF AcTS—Murder—Common intention, 
Liability for act done in furtherance of—Indian Penal Code, ss. 302, 34 
PROBATE AND ADMINISTRATION ACT, S. 64—Letters of Administyatron— 
Paya usking for letters himself—Practice—Procedure—Court Fees Act, 
ery r 7 : : 


——— S, 71—~Probate or letters of Administration—Obj ection to application 


“i —Form of caveat 7 TT} eae Tr) one one s 
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ie. 


—~———S. 83—Letters of Administration—Form of proceedings in cases where 
there ts contention—Effect of grant of probate er letters—Obljector’s 
vight not prejudiced a 








, Chins who are Buddhists—Jndian Succession Act, ss. 33,190 ... bia 
—— ——55, 23, 41— Rival claimants—Letters of Admintstrution SA 
PROBATE OR LETTERS OF ADMINISTRATION—Objection to application—Form 
of coveat—Probate and Administation Act, s. 71.--Opposition to an 
_ application for probate or letters of administration should be made in the 
form of a written statement framed, signed and verified in the manner laid 
down in sections 114. and 115 ¢f the Code of Civil Procedure. No caveat 
is necessary where an appl'cation for probate or letters of administration 
has already been made. The form of caveat provided for in section 71 
of the Probate and Administration Act is one which, as section 7 of the 
Act shows, may be lodged at any time alter the death of a person by any. 
one who claims to be interested in the estate of the deceased. The object 
of the provision for such form of caveat is toenable such person to ensure 
that no grant of probate or any will oi the deceased or of letters of admin- 
istration to his estate shall be granted without notice to him. 
Moothoo Coomarasawmy Pillay and another v. Faniki Ammal v0 
PROBATE OR LETTERS OF ADMINISTRATION, EFFECT OF GRANT OF Form of 
proceedings in cases where there is contention - Oljector’s rights not pre 
judiced—Probate and Administration Act, 5, 83 «+. be : hs 
PROCEDURE—Attached property—Enquiry into applications for removal of 
attachment—Remedy fis objector or Lethon! against order—fHHigh Court 
yong aca jurisdiction—Practice—Civil Procedure Code, ss, 278, 280, 
281, 622 sty ze “oe ais es aoe 
ProcepuRE—Criminal Procedure Code, s. 233—Rioting—Fight between two 
opposing parties—Common obj ect—Separate trials ‘a ie 
PROCEDURE —/usolvency proceedings—Summary order for distribution of 
assets—Civil Procedure Code, ss. 350, 351, 352, 355s 350 i wis 
Procepure—Letters of Administration—Objector asking for letters himself 


—Practice—Probate and Administration Act, s. 6a—Court Fees Acé, s. 


rg (1) vat re wil ein ae is 
Secdanens or MAGISTRATE TO WHOM A CASE HAS BEEN REFERRED—Cyrimi- 
nal Procedure Code, s. 349.—Though a Magistrate to whom a case is 
referred for higher punishment, or punishment different in kind from that 
which the referring Magistrate is empowered to inflict, should as a rule pass 
final orders and should not refer the cate back to the referring Magis- 
trate to pass orders which he could pass himself, he is not debarred from 
Salis the case or referring it to an officer of higher powers than 
1imsel!. 
Crown v. San E and another... oy air mF pee 
PROCEDURE—Security proceedings—Sureties, Amount for which made liable 
—Criminal Procedure Code, ss. r10, 117--Schedule V, Form XJ ee 
PRocepDURE, CARE REQUIRED OF MAGISTRATES TO FOLLOW PROPER-—Surma 
Gambling Act oem 5 Per one oe = wee 
PROCEDURE IN CASE OF IMPROPER DISCHARGE—" Further inquiry ”—Cri- 
minal Procedure Code, s. 4377—Summary trial—Application of s. 258, 
CAiminal Procedure Code—Improper entry of order of discharge to be 
treated as one of acquittal ... re ees sree _ 
PROCEDURE OF APPELLATE COURT——Farty discovered to be a minor.—The 
proper course for an Appellate Court to take, if either of the parties 
appears to be a minor and this point has not been taken in the Court 
below is to remand the-case,and if the question is determined in the 


s. 85——Letters of Administration—Chins who avenot Buddhists and 


affirmative, to set aside all the proceedings which are the subject.of the - 


appeal as void ab initio, but to-make no order as to costs. 


Maung Aung Mya v..Ma.Gyi = nee eae odes ‘ba 


PROCEDURE WHEN ACCUSED DOES NOT ADMIT THE OFFENCE—Summary 
trial—Reasons ds conviction, Record of—Criminal trespass, what consti 
_ .tutes—Indian Penal Code, ss. 441, 447,--Criminal Procedure Code, s. 244 
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PROCEEDINGS, CommMiTTaL—Sufficient ground for committal—Criminal 
Procedure Code, s. 2137 --. ae si aa sis 
PROCEEDINGS Oy LEGISLATURE NOT TO BE USED TO INTERPRET STATUTE 
——Setting cocks to fight—Burma Gambling Act s. 10 or = 
PROMISE WITHOUT CONSIDERATION—Acknowledgment on an account 
stated—Fresh contyact—Cause of actiou.—A naked promise to pay what 
a person is already under ancbligation to pay is without consideration, 
and therefore does not constitute afresh contract, breach of which would 
be the foundation of a cause of action. ; 
An acknowledgment on an account stated does not in itself constitute a 
fresh contract. . 
Shanker v. Mukta, 1.L.R, 22 Bom., 513, and Ganga Prasad v. Ram Dayal, 
I.L.R. 23 All., 502, followed. _— | 
_ Kankani and two others v. Maung Po Yin. ane - Sens 
Promissory Notre—Addition of names—Material alteration—Negotiable 
. Instruments Act, s. 87-—-To certain promissory mites which ran as 
follows: ‘‘ We the undersigned U Thein -and his wife Ma Waing * * * 
on demand * * * jointly and severally promise, &c., &c.,” and which 
_ were executed by U Thein and Ma Waing, the signature of Ko Po Tu 
and the cross-mark of Ma Pu were added’ ona date subsequent to the 
dates of execution of the notes. 
Held,—that the addition of thenames of Ko Po Tu and Ma Pu to the 
notes was not a material alteration of them. By the bodies of the notes 
U Thein and Ma Waing were the only promisors and according to the 
terms of those bodies no one else could be a premisor unless his name was 
~4lso added in the bodies of the notes, and the addition of Ko Po Tu’s and 
Ma Pu’s names had no effect as regards making them liable. 
U Pav. Ma Myaing, P. J L. B., 343, distinguished. 
Ma Shwe Yu and others v. K. K. N. Raman Chetty 8s ee 
. PROMIssory NOTE, Suir on—Lenders and borrowers—Equitable movrigage 
as security for loan—Decree for payment of claim by instaliments—Civil 
Procedure Code, s. 210 es mrs as ci ‘ica 
PRoor—Suddhist Law—Adoption sea sas oh = 
PROOF OF PURCHASE WITH noTICE—Land purchased from ostensible owners, 


Claim to recover see ro na von ven 
PROPERTY, FILING oF VALUATION OF—Letters of administration—Payment 
of Court Fees— Couri-fees Act, s. 19 (I) ‘ee eas re 


PROPERTY, MORTGAGE DRED CONTAINING CLAUSE FOR FORFEITURE 0F— 
2. . Redemption suit-~Transfer of possession—Transfer of ownership, Evi- 
_.... dence of—-Burden of proof. ase eS ace, wi ap 
PROPERTY, OUTSIDE JURISDICTION OF CournT—Alttachment before judginent 
—Civil Procedure Code, s. 648—Rulings of the Special t.ourt binding .., 
PROPERTY, REMEDY AGAINST, GIVEN AS SECURITY FOR DEBT WHEN RELIEF 
AGAINST A DEBTOR PERSONALLY Is BARRED—Limitation Act, Schedule 
Il, Articles 57, 59, 67, 80 ... a _ ate Ss ge 
PROPERTY, TAKING OF, TO WHICH THE TAKER HAS TITLE—TZheft—Indian 
Penal Code, s. 379 a Bae i ac ‘vs be sas 
Prosecute, Sancrion To—Duty of Fudictal Officer granting sanction— 
Duty of Magistrate entertaining complaint—Criminal Procedure Code, 
SS). 295,208) ass rs mn ies or bas 
PUBLIic NUISANCE—" People in general,” Interpretation of—Indian Penal 
Code; s, 268—Leaving out of consideration acts alleged to cause common 
injury, &c., to the public, and acts which must necessarily cause injury, 
&c,, to persons using public rights and dealing only with acts alleged 
to cause common injury to people in general who dwell or occupy property 
in the vicinity, the wording of section 268 of the Indian Penal Code 
implies that an offence of a public nuisance can only in such case be 
committed in a neighbourhood which is dwelt in or occupied by people in 
general, that is to say, by a body or considerable number of persons. 
FOowW? ¥. Tun U : . — ee eee rt 
PUBLIC OFFICER, Sutr acAInst—Notice—Czvil Procedure. Code, s. 424 ss. 
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. Pupuic piace, GAMBLING IN—Limitation of power of police officer to arrest 
without warrant—Gambling Act, s. 5 & La ne 
Pusuic Puack, OBSCENE ACT DONE IN A—Double comviction—Indian Penal 
Code, ss. 294, §09, 71~-Exposing person to insult a woman Ar 
Puisn£ INCUMBRANCER, CLAIM BY—Prior incumbrancer party defendant— 
Lien of prior mortgagee, Apportionment of, among several properties  ,,, 
PunisumMent, Measure oOr—Tvial before successive Magistrates—Right of 
accused to re-call witness ier charge—Record of evidence—Retracted con 
fessions-—Criminal Procedure Code, ss. 350, 256, 356, 357 +. ue 
PUNISHMENT, TWO scALEs O¥—Coxviction of offence other than that charged 
—Gricvous huvt witha da—Attempt to murder—Indian Penal Code, 
ss. 326, 907—Code af Criminal Procedure, ss. 236, 277, 226, 227 as 
PurcHasg, PROOF OF, WITH NoTIC8—Land purchased from ostensible owns 
' ers, Claim to recover 63 see sh a bi 
Purcnase—Sale—Power of vendor--Reasonable cave—Constructive notice— 
Transfer of Property. Act, s. 41 ‘ae =e > nr 
PourcuaserR, TiTLe oF—Stranger whose property is sold behind his back 
without authority—Sutt to set sale aside—Jndian Limitation Act, Schedule 
I, Division I, Article 12 (a)——Sale in execution of decree... — 
Pwes--Definition—-Lower Burma Village Act, s, 13A--Lower Burma Towns 
Act, s. 7A—The word pwé that occurs in sections 13A of the Lower Burma 
Village Act and 7A of the Lower Burma Towns Act, merely refers to 
entertainments of theatrical nature, namely, sat-pwes and ydkthe-pwes 
and dees not include a cart or pony race, 
Crown v. Tha Dun and one san: 4 rae ‘iis sce 
Prarpatno——Certificate of veport of transfer of interest in a vevenye holding 
—Revyenue Register 1X, foil and counter forl— [he counterfoil of Revenue 
Register 1X is areport of a fact affecting an agricultural holding and 
should be signed by the owner of the land. When so signed it is admis- 
sible in evidence. The foil, commonly known as the “pyatpaing” is 
merely a certificate, signed by the thugyi, that such report has been made. 
It is not usually signed by the owner of the land, and is then not admis- 
sible in evidence to prove the report. 
Maung Cheik v. Maung Tha Hmat ,, ods a ae 


\ . QO. 


QUANTITY WITHIN THAT ALLOWED BY Law—Ojfence—Obligation of person 
to account for his possession—-Extortimg admission of accused—Absence 
_ of evidence—New charge by Magistrate-—Possession of spirit Mh 


R. 


* 

RATEABL® SHARE OF SALE PROCEEDS--Lxecution of decvee-—Application to 
‘be made to Court holding the assets prior to thety realization—Appli- 
cation to be made to Court which passed the decree or to Court to which 
the decree has been sent for execution—Civil Procedure Code, ss, 295, 
220 ... ae ene aon oe ve ‘ae 

Re 8 BALE CARE—Sale—Purchase—Power of vendorv—Constructive notice 

er ansfer of Property Act, 5, 41 wns set ie aie 

REASONABLE, CAUSE——Adjourtment of trzal—Criminal Procedure Code, sg, 

: 544 as5 a bat ee gees cil ri oe oo/ 

REASONS FOR CONVICTION, RECORD OF--Stummary trial—Criminal trespass, 
what constitutes--Indian Penal Code, ss. 441, 447—Procedure when 
accused does not admit the offence--Creminal Procedure ode,s. 244 ,,, 

REASONS, STATEMENT OF, FOR CONVICTION—-Kecord of summary trial—= 
Offence. when not defined in the Indian. Penal Code—Criminal Procedure 
Code, s, 263, (h)—Indian Penal Code, s. 289 an auc ee 

ARE-CALLING. OF WITNESSES ALREADY EXAMINED—Tyial begun by one Magis 

-trate-—Transfer of case to another Magsstrate—Criminal Procedure Code, 


* oe, I9g2 (2), 35? ove a8 | 3 1st : oe 7 
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INDEX, 


RecerpTsp BilL BEARING UNCANCELLED ADHESIVE STAMP—Stamp wey 
chargeable—Stamp Act, ss. 2 els., (12), (23), Article 57, 1st Schedule, 
r7, 12, 637.—At the foot of a bill for Rs. 89-13-9 were printed the words 
“ Received payment,’ beneath which words was written the signature 
of the firm by which the bilwas presented, The money due by. the 

“debtor had not been paid, and the document had not been delivered to 
the debtor. . 

Held;—that the document was a “receipt,” and as such chargeable with 
stamp duty of oneanna. Q. £. v. Rahat Ali Khan, (1887) I. L.R.g All. 
a10, Millen vy. Dent, (1847) 10 Q. B., 845, foliowed. _ : 

In the matter of a reference made by the Financial Commissioner, Burma.,. 

REcEIVING STOLEN PROPERTY—Presumption of law—Indian Evidence 
Act, s. 114, tllust¥ation (q)—Separate convictions 1 vespect of stolen 
property on different occasions—Recent possession of stolen property— 

‘RECEIVING STOLEN PROPERTY—Theft—Release of accused on probation of 

 ‘pocd conduct+ Criminal Procedure Code, s. 562—Charge and convicti.n 
in the alternative . ove 


RECENT POSSESSION OF STOLEN PROPERTY—Theft—Recovering stolen pro- | | 


perty—Presumption of law~—Indian Evidence Act, s. 114, illustration 
(a)—Sepurate convictions in respect of property stolen on different occa- 
sions.—The mere fact of recent possession of stolen property is in general 


evidence of thefts, not of receipts of stolen property with guilty knowledge, . 


but in view of the plain terms of illustration (a) to section 114 of the Indian 
Evidence Act, it is not necessary to follow English authorities and to hold 
that to constitute the offence of receiving there must be some proof that 
‘some person other than the prisoner had possession of the stolen goods 

- before the prisoner got possession of them. Where the possession of stolen 
property sufficiently soon after the thefts permits of one of the presump- 
tions set out in illustration (@) to section 114 of the Evidence Act, the 
question as to which of the two presumptions indicated in that illustration 
isto be drawn must depend upon the facts of eacn particular case in- 
dependently of any rule of English law. /shan Muchiv,. Queen-Empress, 
I, L. R. 15 Cal., 511, dissented from— ae 


Held,—under the circumstances set forth in the two casesthat the more 


reasonable presumption to draw was that the accused received the buffaloes 


which were the subjects of the cases knowing them to be stolen. 
field also,~-that inthe absence of proof that the accused received the animals 
on different occasiuns, it was not permissible to charge, try and convict the 


accused in respect of each buffalo J/shan Muchiv. Queen-Embress, I. . 


L. R. 15 Cal., 511, followed. | 
Nea Kywet v. Queen-Empress eee , eee 


RECOGNIZED AGENT, SUIT BY OR AGAINST, IN HIS OWN NAME—A recognized © 


agent cannot prosecute or defend a suit in his own name. 
An objection on this ground is not a mere technical one. 
Mokha Havakraj Foshi vy. Biseswar Dass,5 B, L R., App. 11, followed, 
Abdool Karim v. Pana Mustan wa oa é as 


RECONSIDERATION OF EVIDENCE EY MAGISTRATE WHO DISCHARGED THe 
ACCUSED—FPowers of Sessions Fudge or District Magistrate—New inguiry 
before another Magistrate—Criminal Procedure Code, s. 437 see 

RECORD oF CONFBSSION IX FORM OF QUESTICN AND ANSWER—/yrevi0us ac- 
quittal—-Subseguent trial on same facts—Collecting men to wage war 
against the 2g “led to commit dacotty—Court of competent 
jurisdictton—Indian Penal Code, ss. 399, 122—Criminal Procedure 
Code. s. goz3—Evidence Act, ss. 80, 28 ... ae cad we: aa 

RaCORD OF EVIDENCE—Tyial before successive Magistvates—Right of ce- 
cused to recall witness after charge--Measure of punishment—Retract- 
ed confessions—Criminal Procedure Code, ss. 350, 256, 356, 357 = aa 

RECORD oF INFORMATION AND GROUNDS: OF RELIEF—Gambling—Warrant— 

- Search-—Articles liable to seisure—Burma Gambling Act, s. 6 (1); (2), (3) 
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RECORD oF SUMMARY TRIAL—Statement of reasons for conviction—Ojffence 
when not defined in the Indian Penal Code—Criminal Procedure Code, s. 
263 (h)—Indian Penal Code, s. 289.—The record of a summary trial, 
even though there be no appeal, should show in cases of conviction that 
there were facts proved sufficient to constitute an offence, 


Where the offence is one described in section 289 of the Indian Penal Code, 
it should be clear on the record. that the ingredients of the offence, which 
is not a defined one like theft, existed. Care should be taken to show 
that the offence has really been committed and to record sufficient to enable 
a revising Court to form an opiniun on the point, 

In ve, Panjab Singh, 1. L. R. 6 Cal., 579, and Empress v. Shidgauda, 

I. L, R. 18 Bom., 97, followed. 
Me Da Li Ve Crown ou one os ne ane 
ReDemeTion, Rute oF EncitisH Equity Courts CLoGcING RIGHTS oF— 
Mortgage deed containing forfeiture clause—Land situated in place to 
which Transfer of Property Act has not been extended Oars eee 


REDEMPTION SUIT—Mortgage deed containing clause for forfeiture of proper- 
 ty—Transfer of possession—Transfer of ownership, Evidence of-—Burden 
of proof—Where a transaction begins ssa mortgage and subsequently 
there has been a transfer of possession from the mirtgagor to the mort- 
gagee, although the mortgage deed provides for forfeiture of the pro- 
perty on failure to repay on demand the amount secured with interest due, 
there’still must be sufficient evidence to show that the intention was to 
transfer the ownership of the property if this be alleged by the mortgagee, 
the burden of proof of such outright transfer being on the mortgagee 
resisting redemption. ~ , 
Maung Po Te and another v. Maung Po Kyaw and another... or 


REDEMPTION sUIT—Stamp duty—Value of suit-—furisdiction—Lower — 


Burma Courts Act, 1900; s.25.—The amount on which stamp duty is 
payable does not determine the jurisdiction of a Court but the amount or 
value of the subject matter of a suit. 

In a redemption suit the subject matter of the suit is the land "sought to be 
redeemed. ‘Therefore the actual present value of that land at the time 

--thesuit~is-filed- must determine any question as to the Court which is 
conipetent to try the suit. 

Maung Kyaw Dun. vy. Maung Kyaw and another 


What judgment should contain when vedemption- is allowed 








_-Mortgage— Forms for decrees nw sik ay See 
-AREFERENCE TO District- MacistTRaTE—Order—Criminal Procedure Cade, 
: 's. 349.—A 3rd class Magistrate found the accused, a boy 12 years of 

age, guilty of the offence of theft and reported the case under section 349 
Criminal Procedure Code to the District Magistrate, recording that the 
accused should receive a punishment different in kind from what he, the 
3rd class Magistrate, could inflict, The District Mayistrate returned the 
case to the 3rd class Magistrate for disposal and the latter passed a short 

_ sentence of ten Gays’ rigorous imprisonment antedating it by ten days. 
Held,—that the District Magistrate was bound to pass final orders on the 
weference made by the grd class Magistrate, the word “order” in 
section 349 meaning a. final order disposing cf the case, and that it was 
not legal to antedate a sentence. FR. V. Abdulla, 4 Bom., 240, and Queen- 

Empress v. Havia Tellappa, 10 Bom., 196 followed. 

Queen-Empyress v. Nga Khan and two others ae aes eee 


REFERENCE TO Hic Court—Improper discharge of accused—Further in- 


guiry Criminal Procedure Code, s. 437—False statement made topolice - 


officer —Criminal Procedure Code, s, 161—~False evidence—False informa- 
tion-—Contradictory statements to police and to Magistrate—Conviction 
in the alternative—Indian Penal: Code, ss. 193, 182—Police sergeant not 


subordinate to Township LO ee Praceduve Code, s. 195; 
(2) (a) Alternative charges—Criminal Procedure Code, s, 236 vas: 
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Rererence To Hicu Court—IJmproper discharge of accused—Further in- 
quiry—Criminal Procedure Code, s. 4377— Notice to accused ... san 
REFERENCE To PoLice FOR INVESTIGATION—Complainant—Dismissal - of 
Pe gaa without examination of complainant—Criminal Procedure 

9 5+ 29F wee 


REYORMATORY—Order of detention improperly bas ed—High oo 
Powers of, to eaterfere Reformatory Schools Act, 3. 16—Term of de- 


tention, Enhancement of—A High Court has power to interfere in 
appeal or revision when an orde- of detention in a reformatory is opposed 
tothe rules-lramed by the Local Government under the Reformatcry 

Wao Ate d | refi hool isn operly passed, 
an order for detention ina reformatory sc is not properly 
that is, if it does not conform to the rules made by the Local Government, 
the High Court is not debarred by section 16 of the Act from altering or 
reversing such order. 

Queen-Empress v. Hori, 1. L. R. 21 All, 39!, and Queen-Empress v. 
Makimudd:n, 1. L. R. 27 Cal. 133, followed. 

Queen-Empress v. Nga Nyan Wun, P.J.L.B., 441, and Deputy Legal Re- 
membrancer y. Ahmed Ali, 1.L.R. 25 Cal., 333, dissented from. 

Crown v. Dawood Sakib ae oe. ---. _ aa hee 

REFoRMATORY ScHoots ACT, s. 11— Fouthful offender—Finding as to age 
of accused to be recorded before order of detention = 
--- 8. 16.—Age of accustd—Substituted order of detention in reformatory 
Jor imprisonment—Order of duly empowered Magistrate—High Court’ 
powers of int aes ood one oes oem 
s. 31—House-tresspass and insult—Double conviction—Cumulative 
sentence—Order requiring security for good behaviour—Indian Penal 
Code, ss. 452, 504 = ove “ne wie yr 
—— ss. 8, 16—Order of committal to prison under ss. 118,123, Crimine 
al Procedure Code~ Sentence of itmprisonment—Commutation of ordey 
to one of détention in a Reformatory—Power of High Court to reverse 
legal order seu one eee oe oee® Tr 
REGISTERED DOCUMENTS, ComrgTiING —Registration—Priority—Delay in 
effecting registration—Notice—Registration Act, ss. 47» 49, 50 Soe 
REGISTRa1 10N—Competing registered documents — Priority—Delay in effect- 
ing vegistvation—Notice—Rigisiration Act, ss. 47, 49, S50—As 
between two innocent purchasers both under registered documents of 
which Hi, bieabhe is compulsory, the one whose cCnveyance was first 
executed has the prior right without regard to the dates on which the two 
documents were registered. K 

Delay in effecting registration, when registration is effected within the 
period allowed by law, does not of itself amount to negligence. 

There is no authority for the proposition that ifthe subsequent purchaser 
has no notice of the prior purchase his title will prevail over that 
of the prior purchaser. Lalubhat v. Bat Amrit, 2 Bom., 343; Santaya 
Mangarsaya vy. Narayan, 8 Bom., 182; Dinonatk Ghose v. Awluckmond 
Dabee, 7 Cs l., 753; Arishnamma v. Suranna, 16 Mad., 148; Dandaya y, 
Chenbasapa, 9 Bom., 427; Nant Bibee.v. Hafizullah, 10 Cal., 1073; 
Nallappa Reddi v. Ramalingacht Reddi, 10 Mad., 250, referred to. 

Maung Myat Thu and another v. Maung Tha Zan and another 

REGISTRATION AcT—Sce under INDIAN. , 

RELATIONS OF REMOTE DEGREE—Ancestral lands—Division and separation 
of shares amongst co-heirs—Pre-emption e eee - 

RELEAseE—Coxtract Act, ss, 62, 63—Novation ane oa es 

RELEASE OF ACCUSED ON PROBATION OF GOOD ConDUcT—Receiving stolen 
property~-Theft—Criminal Procedure Code, s. 562—Charge and convic- 
tion in the. alternatives a 

The offence of retaining stolen property, which is one punishable with m 
than ape pari imprisonment, is not one of the offences to which the pro- 
visions of section 562 Criminal Procedure Code can be applied in the 
case of first offenders. 
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Where an accused was charged and convirted in the alternative of offences 
under section 379 and 411, held that section 562 could not be applied. 
Crown v. Tha Dun U ye na fis one 
ReELIeg¥, REMEDY AGAINST PROPERTY GIVEN AS SECURITY FOR DEBT WHEN, 
AGAINST DEBSOR PERSONALLY IS BARRED—Limitation Act, Schedule IT, 
Articles 57, 59, 67, 80 za re + ase tes 
REMAND OF CASE FOR RE-TRIAL—Civil Procedure Code, s. 566, * 
Where a plaintiff has had full opportunity of presenting his case in complete 


form before the original Court, it is manifestly dangerous for an Appellate © 


Court to remand the case for what may/be practically a re-trial. In this 
case the issue framed atthe trial covered the ground and, in remanding 
the case for further evidence, the Court acted with material irregularity, 
and the High Court is bound to consider the case on revision and may 
interferc even in a matter of fact. 

Maung Pu Gyi v. Maung Shwe Hmyin ts és 

REMEDY AGAINST PROPERTY GIVEN AS SECURITY FOR DEBT WHEN RELIEF 
AGAINST DEBTOR PERSONALLY IS BARR#D—Limtitation Act, Schedule JI, 
Articles 57, 59, 67, 80, 120 --It does not follow that when relief against a 
debtor personally is barred by limitation remedy against property given as 
security for the debt is als » barred. 

Where therefore certain bullocks hypothecated to_the plaintiff were in 

the possession of the defendants at the time the plaintiff filed his suit and 
were subsequently sold under decree of the original Court, MHeld,—that 
although relief by way of a personal decree against the defendants was 
declared on appeal to be barred the plaintiff was entitled to the proceeds 
of sale of the bullocks. 
Ram Din v. Kalka Prasad, 1L.R. 7 All, 502, Min Chand v. Fagabundhu 
Ghose, 1.L.R. 42 Cal., 21, followed. Vitla Kamti v. Kalekara, I. L. R. 
11 Mad-7153;, dissented from. 

Ma Kyi Kyi v. Ma Shwe and another ee Fr nA 


REMEDY OF OBJECTOR OR CLAIMANT AGAINST ORDER—faquiry into appl:- 
cati ans for removal of attachment—Attached property—Aligh Court—Ree 
visional jurisdiction —Proceduve—Practice—Civil Procedure Code, ss, 
278, 280, 281, 622 ‘i's oe esa is ve 

IRE MEDY; sPECIAL— eH oe, eta order dismissing ai appeal for 
defasli—Right of appeal against order refusing ta ve-admit an appeai— 
' Crut] Procedure Code, ss. 556, 588 (27) 


REMISSION OF SENTENCE—Sentence—Fine tt lieu “of whi pping—Discretion 1 ee — 


-Magistrate—Criminal Procedure Cod!,$. 395 +. ake as 

“REMOVAL OF-ATTACHMENT—Dismtissal.of application—Civil - Procedure 

Code, s. 102—Course open to applicant, —If an application for removal of 

attachment is dismissed under section 103 of the Cede of Civil Procedure, 

the only courses open to the applicant are cither to apply under section 

103 for ss order to set the dismissal aside, or to file a regular suit under 
section 283. 

W.S. T, gots Chellum Moodaliar v. K. T. Narayanan Chetty ae 

REMOVAL OF ATTACHMENT, ENQUIRY INTO aPPLICATIONS ¥YOR—Aftached 

property— Remedy of objection or claimant against order—High Court— 

Revisional qurisdiction—Procedure—Practice-- Civil » Procedure Code, 

ss, 278 280 281, 622 wre aay -_ oat ar 

Rent—Landlord and tenant— Notice to quit containing alternative clause 

as te enhanced rent sts ve le Sis zy 

“' Small Cause’-—Civil Procedure Code, s, §86.—A suit for rent, not 





only of house-reni,is a suit of a nature recogisate in a Court of Small: 


Causes within the meaning of section £86 Civil Procedure Code. 
Sunderam Ayar and another v. Sennia Ndikan and another, 23. Mad., 
547, followed. ; 

Maung Sit Ley. Maung Shwe Thin wn  * as ee 
Report, CERTIFICATE OF TRANSFER OF INTEREST IN A REVENUE HOLD« 


ane 


inc— Pyatpaing’—Revenue Register IX, foil and counterforl ad 
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‘Resipz', Meanine or—Jndian Divorce Act, s. 2.—The object of thedndian 
Divorce Act isto afford relief to persons who while not technically domiciled 
in India are resident there fora considerable time even though without 
intention of permanent settlement. ° 

As used in Section 2 of the Indian Divorce Act the word “reside” 
implies a dwelling either of a permanent nature or for some considerable 

_time. It does not apcly to a person who has a permanent abode elsewhere 
and who merely comes to India for the purpose of filing asuit under the 
Act with the jntention of returning to his permanent avode on the conclu- 
sion of the litigation. ; 

. Mahomed Shuffi v. Laldin Abdula, (1879) I. L- R.“Bom., 227; Shrs 
Gosvans v Shri Govardhan Laljz, (1890)-1. L. R. 14 Bom., 541 ; ln ve de 
Momet, (1894) 1. L. R. 21 Cal., 634 ; Hveret v. Freve, (1885) 1. L. R. 3. 

_. Mad,, 205 ; Banerjee v. Banerjee, 3 C. W.N.250 ; Manning y, Manning, 

-, L. Ra P, D., 223; refertedto. ; 

_ Wilfred Coombes y. Mary Lousia Coombes and another oun 

R&sISTANCE TO UNLAWFUL FORCE—Arrest —Restraint— Handcuffs, Abuse of 

| «the use  ireeaeol ag offence—Indian Penal Code, s, 224—Criminal Pros ; 

_ cedure Code, ss 46, 50 ne ee nae fas or 173 
RESTITUTION OF CONJUGAL RIGHTS—Ausband and wife—Mahomedan law. 145 
RESTORATION TO FILE OF ANAPPEAL STRUCK OFF FOR DEFAULT. d4pplica- 

tion. for admissston—A ppeal to Ais Majesty im Council—Time limits, 
Extension of, for security and deposit—Civil Procedure Code, ss, 596, 602 329 

ResTRaAInT—Arvest -Hundcuffs, Abuse of the use of—Bailable offence—Re- a 
sistance to unlawful force—Indian Penal Code, s. 224—Criminal Pro- 
cedure Code, ss. 46, 50 7 ni ve on aes 

RESULTS OF ACTS, PROBABLE AND NATURAL —Murder—Common intention, 
Liability for act done in furtherance of—Indian Penal Code, ss. 302, 34 233 

RETRACTED CONFESSION OF ACCUSEDASAGAINST CO-ACCUSED—Examination : 

papers, Disclosure 3f Government Depart mental—Indian Official Secrets 
Act, ss. 3, 4—Indian Evidence Act, s. 30—Interpretation of the word ) 
‘confession’ ... a a = tof — ge 


RETRACTED CONFESSIONS—Trial. before successive Magistrates—Right of 
accused to recall witness after charge—Record of evidence— Measure of 
pPunishment—Criminal Procedure Code, ss. 350, 256, 956, 359 ok 238 

REVENUE HOLDING, CERTIFICATE OF REPORT OF TRANSFERS OF INTER&ST 

_ IN A—‘ Pyatpaing’ Revenue Revister 1X, foil and counterfoil Cl 260 

Revenve RecistTer [X, ror anp counTEeRFoIL—! Pyatpaing’—Certificata cae 
of report of transfer of interest in a nvenue holding o one 260 | 

REVERSAL OF ORDER GRANTING OR REFUSING SANCTION-—Sancticn to pros : 
sécute under s. 195, Crininal Procedure Code, im respect of evidence 

given in Cioil Proceedings ie tw ‘5 one 

Review, TIME OCCUPIED IN APPLICATION FOR—Admission of appeal after oF 
time—Limitation—Discretion of Court when liable to review or appeal, 813 

REVISION OF ORDERS oF COLLECTOR—Appéal from order of Collector— 
Land Acquisition Act, ss. 18, 55 vis ae “me! are ‘332. 

re PRACTICE IN--/Jlegul double sentence—Imprisonment and whipe | Bs 

se ce rei cea “se 364 

REVISIONAL sURISDICTION—High Court—Attached property—Enquiry into 

applications for removal of attachment—Remedy of objector or claimant 
., Bainst order—Proctdure-—Practice—Civil Procedure Code, ss. 278, 280, | ij 

- —“38r, 622 = yon as ane er ee 180 

Revival or Lost ricurs—Inheritance—Son. of divorced wife—Filial 
relations— Maintenance by father --Buddhist Law ves “es 

RIsHT, DISPUTE AS TO, TO OCCUPY OR POSSESS LAND NOT COVERED BY A 
GRANT OR LEASE OR-IN RESPKCT OF WHICH NO DECLARATION HaS 
BEEN MADE—Burma Land and Revenue Act, ss. 18, 15—Land occupied 
under rules regulating its temporary occupation—Burma Land and ~ | 
Revenue A ct, Ss. 19, 55, clause (b)—Civil Proceduxe Code, s. 54-~Furise 
diction of Civil Court-~Burma Land and Revenue.Act, $56 . |. se ‘16 

| a. 28 


332 


173 


47 


161 
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RIGHT OF ACCUSED TO HAVE WITNESSES RECALLED AND Re-HEARD—Assault 
_~-Assault on a woman with tntent to outrage her eee nares 
under minor offence—Conviction of graver offence—Indian Penal Co 
SS. 954) 352—Transfer of part-heard case to another Magistrate—Cri- 
minal Procedure Code, s, 350—Practice ie noe sigs 
RIGHT OF ACCUSED TO RECALL WITNESS AFTER CHARGE—Trial before succes- 
sive Magistrates — Record of evidence— Measure of puntshment— Retracted 
comfessions—Criminal Procedure Code, ss, 350, 256, 356, 357 ++ os 
RIGHT OF APPEAL AGAINST ORDER DISMISSING AN APPEAL FOR DEFAULT— 
Special remedy ~ Right-of appeal against—Order refusing to readmit an 
appeal—Civsl Procedure Code, ss. 556, §38(27)-... eas twee 
RIGHT OF APPEAL AG‘INST ORDER REFUSING TO READMIT AN APPEAL.— 
Right of appeal against onder dismtssing an appeal for default—Specsal 
vemedy— Civil Proctdure Code, ss. 556, 588 (27) ... Ae a 
RIGHTS OF REDEMPTION, RULE or Enciisu Eauviry Courts. cLoccinc— 
Mortg RS deed containing forfeiture clause—Land stiuated in place to 
which Transf.r of Property Act has not been extended sé si 
RIGHTS OF AUCTION-PURCHASER—Distinction between, decree-holding pur 
: chaser and other purchasers—Sale in executgon of decree  ,.. ee 
RIGHTS OF ELDEST CHILD—Claim of eldest som to one-fourth share of the 
general joint estate on the death ofthe mother, when the father marries 
eA osha Law—Inheritance—Eldcst daughter, Claim of, to a 
shave of the general joint estate on the death of the mother... iiie 
Riguts, REVIVAL OF LOST —/nheritance—Son of divorced wi fe—Filial rela- 
tions—Marnicnance by fathery—Buddhist Law = “vi 
BS ED i between two opposing parttes—Common object— Separate 
tvials—Procedure— Criminal Procedure Code, s. 233,—A fight between. 
two parties cannot be properly described as being the “same transac 
tion.” 
Queen-Empress v. Chandra Bhutya, }.L.R. 20 Cal., 537, followed. 


Where therefore the accused who formed parts of two bands of differeht 
villages were tried together and convicted of the offence of rioting armed 
with a deadly weapon, 3 

Held,— that as the two opposing bands had inot the same common object, 
distinct offences were committed and seperate trials were necessary. 

Queen-Empress v. Aung Nyun and others ee as des 

“SRIVAL-CLAIMANTS ~ Letters .of-admtnistration—Probate. and Administration 

. Act, ss. 23, 41.~ Under. section 23 of the Probate and Administration 


Act, adminisiration of the estate vf an intestate’ may be granted to any - 
‘person who would be entitled tc the whole or any part of the deceased's | 


estate. When proceeding under this section thé Court is bound to as- 
 ¢ertain whether the person who asks for letters cf administration is so 


- entitled. , 
It is not sufficient that the applicant may possibly have an interest in the 
estate. - : 


Narendra Nath Pahari v. Ram Gobind Pahari, (1902) L.R. 29, I.A. 

_ 17, and Kaminey Money Bewah, (1894) 1.L.R, 21 Cal, 697, cited, 
MaThiv.Skwe Hiwa _—s.,,, ani sey 
Ropagry—' Same’ offence— Whipping Act, s. 3—Theft _, or = 
RoBBERY WITH HURT—Jndian Penal Code, 's. 394 ~— Robbery without hurt— 


Indian Penal Code, s. 392.--Theft may be robbery under various condi- . 


tions which do nct involve the causing of hurt. 
In cases where the offender attempts to cause hurt, or causes wrongful 
‘restraint, or fear of death, hurt or wrongtul restraint, a charge cannot be 


framed against him under section 394 Indiar- Penal Code sections 392 


would be the only section applicable ; but when the fact which transmutes 
theftinto robbery is the voluntary causing hurt, then while section 392 
still applies, in so much that a charge under that section should be framed 
_ a Magistrate is not-justified in disregarding the application of section 394 5 
a chargé of voluntarily causing hurt in committing robbery should be 
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Page, 
added under that section. That section imposes a specific penalty for a 
specified act; andif there is prima face ground for believing that the 
accused has committed that act he should be charged with it. 
Crown v. Po Lon and others... - , 232 


RowserY wiTuouT wuRT—Rodbery with hurt—Indian Penal Code, s. 394— 
Indian Penal Code, s. 392. +» eee ote oe 233 
Ruiz oF Enciisn Eauiry CourTS CLOGGING RIGHTS OF REDEMPTION— , 
Mortgage deed containing forfitture clause—Land situated in place to 
which Transfer of Property Act has not been extended ane tee 194 
Runes of specia, Court pinpinc—Attachment before fudgment—Pros  , 
perty outside jurisdiction of Court—Civil Procedure Code, s. 648 — 310 


Ss 


SaLE--Mortgag:—Contract to re-sell—-Specific performance—Specific Relief 
Act, s. 23, clause (b),—-Where land is suld with an agreement to repur- ‘ 
chase the same within a certain number of years, 

Held,—that such agreement does not operate to constitute a mortgage of 
such land, 
Although such agreement may not contain an express reservation of the 
* right of repurchase to the vendor’s heirs, yet in the case of the vendor’s 
death his representatives in interest can claim specific performance of the 
contract to resell under section 23, clause (4), of the Specific Relief Act. 
Situl Purshad y, Luchmi Purshad, L.1.,R.10 Cal, 30, distinguished— 
Vevappa Udian and one v, MaZan and others... eae see 

SALE—Mort gage—De fective title—Furisdiction of Civil Court, Objection to— 
Burma Landand Revenue Act, ss. 19. 56, 55, proviso 1 (6), 7.—t lain- 
tifis sued to redeem certain agricultural land alleged to have been murt- 
gaged to defendants. Defendants pleaded that plaintifis sold the lands 
tothem outright. It appeared in evidence that part of the land was 
cleared about 13 years before the institution of the suit, and part less than 
12 years before that date, - 

#Held,—that if it appears at the hearing that plaintiffs have neither a grant 
nor the status of a landholder their claim falls under section 19, Lower 
Burma Land and Revenue Act; and the jurisdiction of the Civil Court is 
custed by section 56 read with section 55, proviso 1 (4), of thet Act. 
When 2n issue arises on such a question it should be referred to the 
Revenue Officer under section 17 of that Act. «© mL. 
eld also,~-that an objecticn to jurisdiction may be taken at any time,and 
cannot be met by section 578, C.P.€z—- | 
Minacshit Naidu Subramaniya Sastri, ‘1888) I, L. R. 11 Mad., 26, 
followed. [Saya Hlaing vy. Maung Lu Gyi, P. J. L. B. 436, not referred 
to. Maung Vat v. Maung Tarok, 1 L.B.R., 16, followed.] 7 

Maung San Paing and another v. Shwe Hlaing and others — «.. on 277 


SALE—Purchase-—Power of vendor—Reasonable care—Constructive notice— 
Transfer of Property Act, s,41--A purchaser from the ostensible owner 
cannot resist the real owner’s claim unless he can show that he took 
reasonable care to ascertain that the transferring ostensible owner had 
power to make the transfer and that he acted in good faith. 


What is to be deemed reasonable care depends on the circumstances of each 
case. | 

Mere reliance upon the entry of the vendor's name in the Government 
revenue registers is not under all circumstances sufficient to constitute 
feito nable care in ascertaining whether the vendor has power to make the 

- Sale, - . 


Where therefore the information given by the vendor, namely, that he 
derived his title under a registered deed was such as to put any reason- 
able man upon enquiry and lead him to ask for production of the criginal 
deed and if it was not produced to ask for explanation of its non-produc- 
tion, and in any case to require to see a registration copy of it. 


437 
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Held,—that the purchaser must be held to have had constructive notice of the 
contents or the deed owing to his negligence. in not doing what any prudent 
- man would have done. —_ : 
Indardawan Pershad vy Gobind Lall Chowdhry, |. L. R. 23 Cal, 7993 
Partab Chand v. Saiyida Bibi, I. LR. 23 All, 442; Maung Sav. Ma 
 Kyok, Prj.l. B., 5123; Ram Kumar Kondoo v. McQueen, 11 B.L, Ry 
' §3; and Bisheshay y Mutrhead,1 L R.14 Ail. 362, referred to. 
Yew Sit Hock v. Maung Dawood and one. ti a se 
SALE AND ruRCHASE—Breach of contract—Damages, Measure of—Market 


vate—Artificial inflation of prices— Legitimate mercantile transaction— | 


SALB IN EXECUTION OF DECREE —Rigiits of auction-purchaser—Distinc- 
tion between decree-holding purchaser and other purchasers—W here 
no fraud is alleged, a sale in execution cannot be set aside as regards an 
auction-purchaser whether the order of Court under which it took place 

. was legal or not Everrif the decree in execution of which the sale took 
place was a collusive one, the rights of the auction-purchaser would not be 
affected if he was no party to the fraud and there would be no ground for 
setting aside the sale, -Mahomed Kusulbash Khan y. Mahomed Shah 
and others, 12 W.R., 48, followed. : 

Distinction drawn between decree-holding purchasers and other purchasers, 
Pha Ali vy Fan Ali Chowdhry, 10 W 

viyag Singh, X| Cal., 362, and Zara Ul Abdin Khan v. Mwhammed 
Ashgar Ali Khan, X All. 166, cited. 


Maung Aung Ban v. Moung Shwe Pe... oe 


SALE IN EXECUTION OF DECREE—Title of purchaser—Stranger whose pros 
perty is sold behind his back without authority—Suit to set sale aside— 
Indian Limitation Act, Schedule II, Division [, Article 12 (a)—T{ pro- 
perty put up for sale in execution of a decree is not in fact the property 
of the judgment-debtor, the sale does not affect the rights of the real 
owner in any way. The confirmation of asale under section 312 Civil 
Procedure Code is only “as regards the parties to the suit and the pur- 
chaser.” No title is guaranteed to the purchaser at an execution sale 
beyond that he shall have the rights and intere-ts in the property which 
belong to the judgment-debtor, or in other words, that the judgment- 
‘debtor shall not recover-back the property. Sowdamint Chowdhraim v, 
Krishna Kishor, 4 B.1.. R., F. B.,,11, followed. 
A stranger whose property is.sold behind his back without any authori- 
ty does nof reed to have the sale set aside at all.. Even. if he does seek 
‘to have it set a ide Article 12 (a) of the 1st Division of the 2nd Schedule 


‘ - \tothe-indian Limitation Act,1877, does not apply. : 


| Parekh Rancher vy. Bot Vakhat, lL. R. 11 Bom., 119; and Nerasimha 
Naidu v. Ramasami, |, L, R. 18 Mad. 473, followed. - 
Ahmed ally v. Maung Shwe Thin and another si ves oe 
SALE OF IMMOVEABLE PROPERTY BY HUSBAND WITHOUT KNOWLEDGE OF 
WIFE—Apparent acquiescence subsequent to saleby wife, on proof of 
- consent —Presumption—Buddhist Law~ Husband and wife—Act done by 
husband in pursuance of common business binding on wife one 
°SAMB’ OFFENCE —IVhipping Act, s. 3—Theft —Robbery 


_Sancrion oF Derury Commissioner: To prosecuTeE—Abuse of powers 


by village headmen— Act constituting an offence under the Indian Penal 
-Gode or other law also punishable departmentally —Lower Burma Village 
Act, s. 19 _— — ee i — ete 
SANCTION TO COMPOUNDING OF OFFENGE—Grievous hurt—Practice—Hurt 
with dangerous weapon —Indian Penal. Code, ss. 324, 325—Griminal Pro- 
cédure Godeé,s. 345'(2) — .. News my “eae aus 
SANCTION TO PROsecuTE—Duty of Fudicial Officer granting sanction— 
Duty of Magistrate entertaining complaint—Griminal Procedure Code, ss. 
. 195, 200.—A Judicial Officer to whom-an. application is made for sanc- 
tion to prosecute for the making of a false charge should consider “If I 


were prosecuting this case myself am I-in a position - tc Droduce such evi. 


dence as if unrebutted would support. a-conviction.” 


R, page 154, Murari Singh v. . 


Page. 


196- 


‘i 146 


2z 


o3- 


It 


55 


| $30: 


349° 


‘INDEX, 


i 
wh 
ma 


A Magistrate to whom a complaint is presented after sanction. to prosecute 
has been granted under section 195 of the -Criminal Procedure Code, is 
‘ bound to examine the complainant under section 200 of that Code and 
should not issue process until the complainant satisfies him that there is 
sufficient ground for proceeding. 
| Mokun Maisiry v. Valloo Matstry i eu ‘a 
SANCTION TO PROSECUTE UNDER s. 195, CRIMINAL PROCEDURE CODE, IN 
RESPECT- OF EVIDENCE GIVEN IN CiviL PRocEEDINGs—Aeversal of. 
order granting or réfusing sanction.—Where the evidence asserted to 
be false is given in a Civil Court, application for sanction to prosecute 
or for reversal of orders granting or refusing such sanction should be 
dealt with by the Civil Courts alone. Such applications should be treated 
as Civil or Criminal Miscellaneous applications as the case may be, and 
not as Civil or Criminal appeals. ~ 
Rud Mull vy. Ram Chandvo Khemka das ens ve 
Scueputre V, Form XI1.—Security proceedings— Procedure—Sureties, 
Amotnt for which made liable—Griminal Procedure Code, ss, 110, 117... 
SEARCH ~- Gambling— Information and grounds of belief, Record of—Warrant 
—Articles liable to seisure—Burma Gambling Act, s.6(1),(2),;(3) +. 
SEARCH WARRANT ISSUED WITHOUT COMPLIANCE WITH PROVISIONS OF 
SECTION 6—-Gambling—House irregularly enteved—Burma Gambling 
Act—Presumption under s. 7 sey, er eas “ta 
SECOND APPEAL Small Gause suit—Sutt for money received by defendan: or 
platntiff’s use,—Plaintiff, .alleging that she and the defendant jaintly let 
certain land and shared the rent equally, that defendant received the 
whole of the rent and refused to pay plaintiff her share, sued to recover 
her share. Plaintiff's title to the land was denied. 3 
fTeld,—- that the suitwas of anature cognizable by a Court of Small Causes, 
and a second appeal was barred by section 586 Civil Procedure Code, 
Sit Le y. Shwe Thwin, 7 Bur, L. R., 98, and Soundaram Ayyer v. Sennia 
Nicken, 1. L. R, 23 Mad., 547, distinguished. Rango Roy v. Holloway, 
IL. R. 26 Wal., 8¢2 ; Narayan Bhaskar Khotv. Balajt Papuwzi Khoi, 
I. L, R. 21 Bom,, (248;:Damodhay Gopal Dikshity. Chintaman Bal, 
Krishna Karve, I. L: R. 17 Bom., 42; followed. poi 
Ma Ka vy. Ma Win By wits we bee se +P 
SECOND APPEAL, Power or Court or— Substitution of pariies——Civil Pro- 
cedure Code, 5. 32 ie % ic. hes 
SECURITY, EXTENSION OF TIME LIMITS FOR, AND DEPOSIT—Apfeal to’ His 
Majesty in Councti—Application for admtssion—Restoration to file of 
an appeal struck off fordefault—Civil Procedure Code, ss. 596,602 s+ 
SECURITY FOR cosTs, FoRM oFr—Privy Council appcals—Mortgage-bends of 
immoveable propevty—Time taken in testing value—Limitation—Civel 
_ Procedure Code, s, 602 (a) a. ee ive eee “48 
SECURITY, IMPRISONMENT IN DEFAULT OF —Postponement oforder for—Sen- 
tence of imprisonment—Criminal Procedure Gode,ss. rio, 118, 120, 
clauses (1), (2), 127.327  «. ons sai ei sa 
SECURITY ORDER — Criminal Procedure Code,s. 118—General rebutation— 
Necessity for making of order.—in order to justifyan order on the 
_ ground that a person has been proved by evidence of repute to be an 
- habitual offender, the general reputation that he is so must be proved. 
A man’s general reputation is the reputation which be bears-in_the place: 
in which he lives amongst the inhabitants of that place, | 
_ Rat [svi Pershad v. Queen-Empress, 1.L.R. 23 Cal., 621, followed. 


* 


on 


-« he m- oie 


Before a Magistrate can make an order for security for good behaviour 


under section 118 Criminal Procedure Code, he must, besides being satis- 
fied by evidence that the respondent falls within one of the classes from 
whem security can be demanded, be also satisfied and find it proved that 


is necessary for maintaining good behaviour that such an order should be - - 


made, and, in his judgment, he should give his reasons for coming tothe 
conclusion that such necessity has been proved. 
Crown Vv. Nga Nyein ‘ vere “ene i aan . bes . PTT 
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Ixxlv INDEX, 
Pages. 
SecuriTy, ORDER REQUIRING, FOR GOOD BEHAVIOUR—House-trespass and 

instuli— Double conviction—Cumulative sentence—Indian Penal Code, ss. 
452, 504.—Reformatory Schools Act, s. 3% ue ‘ae T 379 
SECURITY PROCEEDINGS—Discretion and care, Exercise of, by Magistrate 
and Sessions ‘Judges —Criminal Procedure Code, ss, 110, 112, 118, 123. 
A Magistrate, at the conclusion of an inquiry intoa theft .case, recorded 
the following order: “ Maung Naing is a man who has been strongly 
suspected of stealing for the past four or five years. Maung Kyauk Lon 
is a man who was sconvicted under section 380 Indian Penal Code in 
1894. He was subsequently ordered to furnish security under section_tto 
Code of Criminal Procedure, and in 1896 was again convicted under sec- 
tion 215 Indian Penal Coe, in respect’of sto'en catile. I shal: prosecute 
~ both Maung Naing and Maung Kyauk Lén under section 110 Code of 
Criminal Piocedu:e,” and accordingly he issued orders to both Maung 
Naing and Benne Ee yeek Lin to bo cause why each should not give 
security for good behaviour, basing his order to Miaung Kyauk Lén on 
the previous convictions and his conduct in the inquiry above referred to. 
This order in which the Magistrate said: “ J am of opinion that he is an 
habitual thief and receiver and disposer of stolen property” was on the 
same day read out and explained to Maung Kyauk Lon and the Magis- 
trate rec ded that he saidthat he had nv defence and would furnish 
arcurity. The Magistrate then made an ord:r in the following terms: 
“ Order :— There is no need to record any further evidexce in this case. 
Accused has no defence, Accused is ordered to execute a bond in accord+ 
ance with the orders of this Court for his good behaviour for a period of 
three years ” : 
Held,—that there was no police report or report by any villager or other 
person, and in fact no informatiun from any one of Nga Kyauk Lén being 
by habit any one of the descriptions’of offenders specified in section 110 
Criminal Procedure Code, and on that ground the proceedings were with- 
out jurisdiction trom the commencement. Further that the Mayistrate’s 
order purporting to issue under secticn 112, in nO way complied with that 
section, but it sh wed that the Magistrate had prejudved a matter upon 
which he-was bound to.withhold.his. final judgment.until he had inquired. 
into the truth of the information he had received, if he had recei.ed any 
and until he had heard the respondent. Further, there was absolutely no- 
evidence taken in the case, and even if the evidence taken In the theft case 

“could have been used on the enquiry in the case, that afforded no ground 
.. . for holding that at that time Kyauk Lon was by habit an offender of any 
- Of the descriptions mentioned in section 1 to. 

The recurd of the Sessi ns Judge’s proceedings was :— 
* Read— 
Miscellaneous case No. 11 of 1900 of District Magistrate. 
“Read also— ; 
Case No. 32 of the same Court. 


ORDER. 

“The District Magistrate has found that Kyauk Lén is an habitual thief 
and has ordered him to furnish security for his good behaviour for three 
years -his own recognizances in Rs: 200 and four respectable house- 
owners jointly-and severally to the same amount. I confirm the crder 
and direct that.in default of furnishing the security required Kyauk L6n 
be kept. in rigorous imprisonment for three years from the date of District 
Magistrate’s order,” : 

Held,—that this method of disposing of the case was not a real compliance 
with the law under section 123 of the Code. The Judge is bound to eéx- 
amine te proceedings as a Judge, that is to say, whether those proceed-. 
ings were in due accordance with law and correct procedure, and to form 
his own judgment whether upon the evidence in the case and for the 
reasuns given by the Magistrate, it was necessary for maintaining zood. 
behaviour that the respondent should execute. abound and, in default, 


=] 


INDEX. 


should be imprisoned. The mere fact that the Magistrate had found the 
respondent to be an habitual thief was not sufficient to justify an order 
confirming the Magistrate's order and directing imprisonment in default 
of securits being furnished. 
Crown v. Kyauk Lin eee ins sey ce - 
SECURIT® pROCEgDINGS—European British subject—Commitment—Court 
of Session—Criminal Procedure Code, s. 107.—A Magistrate prcceed- 
ing under section to7 Criminal Procedure Cede against an European 
British subject has no power 10 commit him to the Court of Session, A 
Sessions Court has no power to proceed on such commitment. 
Crown v. R. F. Chapman p+ - Bee is cme tee 
SECURITY PROCEEDINGS—Frocedure—Surcties, Amount for, which made 
liable—Criminal Procedure Cods, ss, 110, 1197—Schedule V, Form X/.~ 
A Magist:ate after his order discharging the accused in a theft case re- 
corded the oe order :—* In Criminal Regular No. 127 of 1900 of 
this Court accused Maung Naing was scnt up under section 457 Indian 
Peaal Code, in which property valued at Rs.300 odd were stolen. There 


was not sufficient evidence to charge him with the offence, but there can ° 


be little or no doubt from the circumstantial evidence that he cominitted 
it. The evidence shows that accused Maung Naing is, and has been, 
strongly suspected of siealing for the past four or five years. Under the 
circumstances I cail upon him to shcw cause why accused Maung Nain 
should not e.ecute a bend for Rs. 50 with two sureties-each for his poten | 
behaviour for a period of one year under section t10 Criminal Procedure 
Code.” The diary of the Magitrate’s proceedings shows that the case 
was “taken up persenally after disposing of Criminal Regular Trial 
No. 32 of this Court. Accused present in Court and arrested.’’ The 
Magistrate recorded that the respondent said: “I have no defence, I will 
furnish security’ The Magis'rate then proceeded to order him to exe- 
cute a bond with sureties or in detault to suffer one year’s rigcrous im- 
__prisonment. 

* Held,—that no information had been given to the Mag’strate such as is 

contempleted under section 110 Criminal Procedure Code. Further, 
that under section 117, the Magistrate was-bounc to take all the evidence 
which might be produced to show that the respondent came within the 
-terms of section t1¢ before calling upon hii for his answer or defence. 

Again, the order as to the security to be furnished bv the sureties wa’s wrong. 

‘The amount for which the sureties should-be made liable an a bond in 
Form XI of Schedule V of the Code shculd be the same as that for which 
the accused is made liable, and only that amount can be recovered from 
the rescondent and his sureties or any of then. Quween-Empress y. Nga 
Hla, U. B. P. J., 1899, ist quarter, page 93, followed. 

_ Crowny, Maung Naing  ... ves - wee ot 

SgcuRITY, REMEDY AGAINST PROPERTY GIVEN AS, FOR DEBT WHEN RELIEF 
AGAINST A DEBTOR PERSONALLY IS BARRED—Limitation Act, Schedule 
Il, Articles 57, 59, 67, 80 “ “s av Sen 

SECURITY TO KEEP THE PEACE ON CONVICTION—J/”sult—Criminal Proce- 
dure Code, s. 106—indian Penal Code, s. 504.—TVhe convicticn’ of an 
accused of an offence punishable under section 504 of the Indian Penal 
Code does not render him liable to be put on security under section 106 
Code of Criminal Procedure. ' | 

Crown v. Wet Taung =e vss | vee ene ~~ 

SEIZURE, ARTICLES LIABL2 TO--Gambling—Information and grounds of 

SN Record of —Search—Warrant—Burma Gambling Act, s. 6, (1), af 


SENTENCE—Fine in lieu of whipping—Remission of s:mtence—Discretion 
of Magistrate—Criminal Procedure Code, s. 395.—In case a whipping 
cannot be inflicted the only sentence that can be passed in lieu thereof 
one of impriscnmert; one of fine cannot be passed. It is in the discretion 
of a Magistrate to remit a sentence of whipping. - 

Empress v. Sheodin, 1. L. R. 11 All., 308, fcllowed, 
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Crown v. Po Thit 
SENTENCE—IJmprisonment in default of payment 0 7 fine—Gambling Act, s 
72—General Clauses Act, s. 25—Ona cenviction for a first offence under 
section ra of the Burma ‘Gambling Act, a sentence of imprisonment in 
default of payment of fine zhould not exceed three weeks. 
‘Attention drawn to the provisions of section 25 of the General Clauses 
Act (X of 1897) and their general eflect in relation to fines. 
Crown vy. Maung Yan We ... 
SENTENCE, AGGREGATE— Crimival Procedure Code, & 95 (3)— —Concurrent 
sentences nes 
SENTENCE, Cumutative—House-trespass and insult—Double conviction— 
Order requiring security for good behaviour—Indian Penal Code, ss. 
452, 504—Reformatory Schools Act, s. 31 iva 
SENTENCE, CUMULATIVE—Tih- ft and taking gift. to help to recover stolen 
property—Double convictton—Indian Penal Code, ss. 71, 379 and 215 w, 
SENTENCE, DOUBLE CONVICTION anD—Eacise Act, ss. 45 51— Criminal Pro- 
cedure Code, ss. 235, 35—Jndian Penal Code, s. 71—“ Distinct” and 
“ separable” offences—Still, Illicit working and possession of—Spirit, 


Illicit possésston. of— one eos 
SENTENCE, ILLEGAL DOUBLE—Imprisonment and “whipping—Practice in 
yevision 


Sentence, Nor MAL—Murder—Extenuating circumstances—Burman tens 
dency to the use of knife—Pvremedtitution, Absence of—Deliberate intent 
to kill, Absence of —Intoxication— Indian Penal Code, ss. 302, 300, clause 
(4), 86—Criminal Procedure Code, s 367 (5) 

SENTENCE NOT OTHERWISF APPEALABLE— Sentence, part o of —Excise Act, 
s. 51—Criminal Procedure Code, s. 414¢—Order af confiscation added to 
sentence en 

SENTENCE OF pEATH—Clemency—Prerogative of the Crvwn—Murders—Ine 
dian Pend! Code,s. g02 «s. 

SENTENCE OF IMPRISONMENT —Commutation of order to one of detention 
in a Reformatory—Power of High Court to reverse illegal order—Kee 
Sormatory Schools Act, ss. 8, 16—Order of committal to prison under St. 
118, 123, Criminai Procedure Code. nes 

_. SENTENCE OF IMPRISONMENT—Criminal Procedtive ‘Code, SS. 110, 118, 120, 
clauses (1). (2), 123, i ss imasead an spate of security—Post pone 
ment of order fur e vee 


wOSeuenvee: OF IMPRISONMENT EXCEEDING FOUR “YEARS”  Ppangy, to. fin r 


. 2 under s, -75 Indian. Penal Code—Substantive. sentence of smprison 


-ment—Criminal Procedure Code, s. 408, proviso, clause (b) .. 
SENTENCE OF TRANSPORTATION INSTEAD OF IMPRISONMENT — ‘PxGsntnalion 
of accused ie one ces so 
SENTENCE, ORDER OF CONFISCATION ADDED TOo—Sentence not otherwise 
aesciane Wentenes, part of—Excise Act, s, 51—Criminal Procedure 
Ode, $..414 ein ane 
SENTENCE, PART OF —Excise Act, S. 51—Criminal Procedure Code, S 4I4— 


Order of confiscation added to sentence—Sentence not otherwise appealable 


Sent pore Concemanns—4 errsgane sentence—Criminal Procedure Code, 
S- 35 : —y 

SEPARATE CONVICTIONS InN RESPECT OF PROPERTY ‘STOLEN ON DIFFERENT 
occAstons—Aecent possession of stolen Ea ge eersaaha Sareea, 

: stolen property—Presumption Q Het | ian Evidence Act, $. 3f4, 

illustration (a) 

’ SEPARATE TRIALS—Procedure—Criminal Procedure Code, s. 299-—Rioting— 
Might between two opposing parties—Common object 

Szssron; CouRT or—Security proceedings—European British subj ect—Com 
mitment—GCriminal Procedure Code, s. 107 ie wee 

Saussions Court, Pow£R TO TRY OR TO COMMIT TO A, NOT TAKEN AWAY 
FROM MaAGIsTRATE—uropean Britisir subj: ect —Lower Burma Courts 
Act, Ss 8 (7) (a) and (6) ae “i ea ot. rua ae 
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Sxsstons Jupcg or District MAGISTRATE, POWERS OF—Reconsideration of 

’ evidence by Magistrate who discharged the accused~—New inquiry before. 
another Magistrate—Criminal Procedure Code, s, 437.--A Court of 
Session or District Magistrate has jurisdiction to direct a reconsideration 

of the evidence by the same eyes Bea who discharged the accused or a 
new ‘inquiry before another Magistrate on the grounds, iter alta, of 
mistake of Jaw or ineerrectness of the first finding. If the Sessions Judge 

_ or District Magistrate is satisfied that an the e: idence there is a clear case 
for charying and trying the »ccused and there is no reason for desiring 
further mayisterial investigation it is. ordinarily) the Judge or Magistrate's 

duty to refer the case to the High Court. a 

The High Court will not set aside an order made by a District Magistrate 
merely on the ground that the most proper course would have been to 
refer the case to the High Court if it cannot be shown that the order made 
by the District Magistrate was nota fit and proper one for the High 
Court to make. 
Hari Das Sanyal v. Saritula, 1.L,.R. 15 Cal., 608,.and Crown v. Nga 
Po Ka, 1 L, eM R. 100, followed, . 

Po Win v. Crown ‘6 ‘a sé sia aes 


SETTING cocKs To FicnaT—Burma Gambling Act, s. 1o—Proceedings of 
‘Legislature mot to be used to interpret statute.—The mere act of setting 


birds or avimals to fight ina street. or thoroughfare, or place to which the © 


public have access ‘s an uffence under section 10 of the Burma Gambling 


Act, The section does not require that there should be any wagering on - 
the result of the fight. The proceedings of the legi-lature which resulted © 


in the passing of an Act cannot be referred to as an aid to the interpreta- 
tion of the Act. 
Administrator of Bengal vy. Premial Mullick, (1895) 1. L. R, 2a Cal., 

788, cited. ? 
Crown vi Nea Feik and others ey — ioe ase 
SHARE OF GRANDCHILDREN REPRESENTING DECEASED PARENTS—Suddhtst 
* Lew—Inheritance—Parents f itive deny grandparents aus 
“SmaLtL Causg.”’—Rent—Ciuil Procedure Code, s. 586 ee ae 
SMALL Cause’ suiT—Second appeal—Surt for money received by defendant 
for plaintiff's use Sea Te hi yee oes SPF 
Son oF pivorcep wirs—IJnhervitance—Filial relations—Maintenance by 


_ \ father—Reviral of lost rights—Buddhisi Law... “ne Ki 
SPECIAL OSTRACISM—Waut of malice—Privilege —Criminal:. Proceedings— 
“Indian Penal Ced+, s. 499, exceptions 7 and g—Defamation ... af 


Special remepy—ight of appeal against order dismissing an appeal for 
- default—Right #3 appeal ageinst order refusing to readmit an appeal— 
Ciotl Procedure Code, ss. 556, 588 (27) a ae = 
SPECIFIC PERFORMANCE—Contract—Power to ddd parties—Plaint—Amend- 
‘ment of —Practice—Court of First Instance—A ppellate Court—Civil Pro- 
cedure Code, ss. 32, 33, 50 (4), 582—Specific Relief Act, s. 27 (6) ee 
SPECIFIC PERFORMANCE—Sale—Morigage—Contract to re-sell—Specifie R 
lief Act, s. 23, clause (b) ... ree i jan os vie zs 
Sprectric RELIEF ACT, S. 23, CLAUSE (b —Sale—Moripage—Contract to 
rescll—Specific performance \ es — i er 
S. 27 (6) —Contract—Specific performance—Power to add parties— 
Plaint—Amendment of—Practice—Court of First Instance—Appellate 
_ Court—Civil Procedure Code, ss. 32, 33, 50 (a), 582 as ais 


Spirit, Inyticir Possession oOF— Double comviction and sentence—-Excire 
- Act, ss. 45, 51—CYiminal Procedure Code, ss. 235, 25—Indian Penal 
Code, s. 71—“ Distinct” and “ separable” offences—Still, Illicit working- 
oY possession of ce the |S tae Sie wee eee 
- SPIRIT, POSSESSION OF—Quantity within that allowed by law—Offence— 
Obligation of person to account for his possession—Extorting admission 





of accused—Absence of evidence—New.charge by Magistrate sie! 


Stamp Act—See under INDIAN. 
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oe | | | Fage- 
Srampe Dutry—Redemption sutt— Value of suitt—Furisdiction—Lowr Burma. . a 
; Courts Act, goo, $. 25 eee one oer ans aoe 5 96 
STAMP DUTY AND PENALTY NOT TENDERED IN ORIGINAL CourT—Award of 
lugyis—Instrument of partition—Unstamped document—Admission af 
document by Appellate Court—Stamp Act ass aie ie 
STAMP DUTY CHARGEABLE—Recerpted bill bearing uncancelled adhestve 
stamp—Stamp Act, s. 2,-clause (12), (23), Article 53, 1st schedule, 17, 22, 7 
6 Per ine ane vale aos 8 one Bs 
Sioureunwe OF REASONS FOR convicTioN—Record of summary trial— 
Offence when not d fined in the Indian Penal Code—Criminal Pracedure 
’ Code, s. 263 (h)—IJndian Penal Code, s.- 289 si oe ee  go8 
STATEMENT TAKEN DOWN IN wRITING BY PoLIcE Orricern—/mproper 
discharge of accused—Furthey inguiry—References to High Court— 
Criminal Proc.dure Code, s, 497—False statement made to police officer— 
Criminal Procedure Code, s. 16;-——False evidence—Falsze information— 
Contradictory statements to police and to Magistrate—Conviction in the 
altefnative—Indian Penal Code, ss. 193, 182—Police Sergeant not subor- 
dinate to Township Magistrate—Criminal Procedure Code, s. 195, (i) 


84: 


(a)—Alternative charge-—Criminal Procedure Code, s. 236 ... ive ToL 
STATUTE, PROCEEDINGS OF LEGISLATURE NOT TO BE USED TO INTERPRET— 
Setting cocks to fight—Burma Gambling Act, s. 10 ane a5 


Sit, ILLICIT WORKING OR PO:sEssION or—<Spirit, Illicit possession of— 
Double conviction and sentence—Excise Act, ss. 45, 51—Criminal Pro- 
cedure Code, ss 235, 35—Indian Penal Code, s. 71—" Distinct” and 
“separable” offimces—Where the evidence gors to show that the 
accused illicitly works a still and is in possession of spirit manufactured in 
that still. 

Held,—that while separdte convictions under sections 45 and 51 of the 
Excise Act are permissible, separate sentences ur'der the same sections 
are illegal, Distinct offerces distinguished from separable offences. 

Quesn-Empress v. Aw Wa and another a4 en was 33. 

_ STOLEN PROPERTY, Possession or—Presumptive evidence—Evidence Act, “ 
By Imd Prt | ein Pr ; oo © eee re 332 

SroLEN PROPERTY. Receivinc—Presumption of Law—Indian Evidence 
Act, s. 114, tllustration (aj}—Scparate convicttoas im respect of property 
stolen on different occasions—Recent possession of stolen property— 

Thejt wee as awe ; ci 

Peres PROPERTY, RECEIVING—Thefi—Release of Benne he pcobarion of 

""" Sood conductCriminal Procedure. Code, si §62—Charge and-convicti on 
©. gathe alternative «+ cojtees tT ee ** 

STOLEN PROPERTY, RECENT POSSESSION OF—TZheft—Recerving stolen pro- 
perty—Presumption of Law—Indian Evidence Act, s. 114, illustration 
(a)—Separate conviction 1m vespect of stolen property on different occa - 
Sioms ie. TT ane oes ee «ee 

STONE-THROWING AT A HOUSE—Jndian Penal Code, s. 336—Summary si 
trial—Brief statement of reasons.—To constitute an offence under section 
336 Indian Penal Code the fact that human life or the personal safety of 
others was endangered must be proved. It is not merely a questiun of 
the words “ rashly or negligently.’—Where a case is tried summarily, 

_ the convicting Magistrate is bound to record a brief statement of the 
reasons fur his conviction, and where the offence is not one which is defined 
in-the way in which, for example, the offence of the‘t is defined these 

reasons must include a statement of facts sufficient prima facie to consti- : 
tute the offence of which the Magistrate is about to convict, 

‘Queen-Empress v. Ba Shin and others... a = ies 45. 

STRANGER WHOSE PROPERTY 18 SOLD BEHIND HIS BACK WITHOUT AUTHO- 
riry—sSuit to set sale astde—Indian Limitation act, Schedule I/, Di- 5 
vision I, Article 12 (a)—Sale tn execution of decree—Title of purchaser 53 

SuBDIVISIONAL MAGISTRATE, POWER OF, TO TRANSFER CASE—Furtsdiction 
—Township Magistrate—Offence committed in another townshi+—Cri- 
minal Procedure Code, s. 246 (2}—Summons and Warrant care—F-actice 


39 


ae 
ro 
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—Criminal Procedure Code, s. 242—Causing disappearance of offence 
committed—LExcise Act, Breaches of —Offence—Indian Penal Code, ss. 40, 
201 4 


SUBSEQUENT TRIAL ON SAME FACTS—Previous acquittal—Collecting men to 


wage war against the King—Preparation to commit dacoity—Court of 
competent ;urisdiction—Indian Penal Code, ss, 399, 122—Criminal Pro- 
cedure Code, s. 403——Gon ession, Record of, inform of question and an- 
swer—Evidence Act, s8.°80, 25 a sie i 4 
SuBSTANTIVE SENTENCE OF IMPRISONMENT-—Power to fine under s, 75, 
Indian Penal Code—" Sentence of imprisonment exceeding four years ”’— 
Criminal Procedure Code, s. 408, proviso, clause (8) is ans 
SUBSTITUTED ORDER OF DETENTION IN REFORMATORY FOR IMPRISONMEN 
—Age of accused—Order of duly empowered Magistrate—High Court's 
| powers of tnterference—Rcformatory Schools Act, s+ 16 aa is 
SussTITUTION OF PARTIES—Court of second appeal, power pcos Pro- 
cedure Code, s- 32-—A Court of second appeal cannot substitute one de- 
fendant for another in the plaint or record cf the original suit, nor one ap- 
pellant for another in the record of the first appeal. ‘ 
A. R. M. M. R. M, Chokalingam Chetty v. Maung Aung Baw and ‘four 
others Ei rie ern se ie ive 
Successtoxn—BSuddhist Law— Brothers and sisters already divided—Estate 
of divided deceased sister—Equal rights of elder brothers or sisters on fail- 
uve of younger brothers and sisters—Exclusion of children of brother 
predeceasing his divided deceased sister ine ani a) 
Successive MaGIsTRATEs, | RIAL BEFORE—Aight of accused to recall witness 
after charge-—Record of evidence—Measure of punishment—Retracted 
confessions—Criminal Procedure Code, ss. 360, 256, 356, 957 ste 
SuFTICIENT GROUND FOR COMMITTAL—Committal proceedings—Criminal 
Procedure Code, s- 213(2) . _ “) oe ~ axees 
SUIT AGAINST PUBLIC OFFICER—Notice—Civil Procedure Code, s- g24.—Ina 
suit against an Excise Superintendent for damages for unlawful arrest, 
assault and malicivus prosecution, when such arrest and prosecution pur- 


ported to have been made and instituted by the defendant in his official ~ 


capacity. 

Held,~that a notice as required by section 424 Civil! Precedure Code 
was undoubtedly a necessary prelminary to the institution of such 
suit. Shahunshah Begum vy Fergusson, 1. L. R. 7 Cal., 4yo, dis- 

tinguished, Fogendra Nath Roy Bahadur v. Price, |. L,. R. 24 Cal., 584, 


followed. ~ | . 
C.D R.- Quatley vy» Ah Ban Shoke ves as ve ‘ea 
SUIT BY OR AGAINST RECOGNIZED AGENT INHIS OWN NAME «s, sy 


Suit FOR Divorcs—Claim to partition of property—Causes of action distinc 
Buddhist Law i oes see os ses 
SuiT FoR EJECTMENT—Court fee leviable on plaint—Court Fees Aci, s. 7, 
clause (5) oe eae exe eae nee id 
SUIT FOR MESNE PROFITS ALONE—Civil Procedure Code, s. 43.—A suit for 
mesne prohts alone is not barred under s«ction 43 Civil Procedure Ccde, 
because claims for recovery of possess'on of immoveable property -and 
for mense profits are distinct claims and separate suits will lie in respect of 
each claim. Section 44 Civil Procedure Code merely permits the 
inser of the two claims, Lalessor Babwi vy. Fanki Bibi, 19 Cal., 615, 


oliowed. 
Oktama vy, Ma Bwa eae ame oe: ben Prt 
Sulit FOR MONEY RECEIVED BY DEFENDANT FOR PLAINTIFF'S USE —Second 
Appeal—Small Cause Suit 


SUIT FOR MUTATION OF NAMES IN THE REVENUE RE&GISTERS—TFurisdiction 
of Civil Court.—There is no right of suit for the mutation of names in the 
revenue registers, and a Civil Ccurt has no jurisdiction to make a decree 
ordering mutation of names in such registers. This is a matter which is 
to be regulated entirely by the Revenue authorities. 

Maung Ba and one v. Maung Mo and one eve one 1, Nie 
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_.SUIT ON PROMISSORY-NOTE—Lenders and borrowervs—Equitable mortgage as 
security for. loan-—Decree for payment of claim by instalments—Civil 
‘Procedure Code, s. 210 ‘ii’ are f.: err ies 
‘SUIT TO SET SALE ASIDE—IJndian Limitation Act, Schedule IJ, Division I, 
Article 12 (a)—Sale in execution of decree—Title of purchaser-—Stranger 
whose property is sold behind his back without authority sig ‘Se 
‘Suit UNDER S. 783, Civin PROCEDURE CopDE, VALUATION OF—Declaratory 
‘ title without consequential relief—Sutts. Valuation Act, s. 11—Court Fees 
Act, Schedule I], Article 17 os Sree aus as 
‘Suits VaLuaTion Act, s,11—Court Fees Act, Schedule II, Article 17-—Va- 
‘Ltation of suit under s, 283, Civil Procedure Code—Declaratory Title 
without consequential velief wa cua nas - 

S. 11—Want of jurisdiction im original Court to try a suit—— 

pee gids not ratsed—Vialue of suit—Furisdiction—Civil Procedure Code 
‘SUMMARY DISMISSAL OF APPEAL—Fudgment—Postponement of trial—Come 
mencement of trial—Time for engagement of advocate—Criminal Proce- 
dure Code, 88. 344, d21, 424. ba whe nae 
‘SUMMARY ORDER-FOR DISTRIBUTION OF ASSETS——Jnsolvency proceedings— 
«Procedure—Civil Procedure Code, ss. 350, 351, 952, 955) 350 ; 


‘SUMMARY TRIAL——Application of s. 258, Criminal Procedure Code—I mproper. 


entry of order of discharge to be treated as one af acquittal— 
Procedure in cuse of improper discharge—“ Further inquiry "'—Cri- 
minal Procedure Code, s. 437.-—-lhe fact that a formal charge is not 
framed ina summary trial does not affect the application of section 258 
Criminal: Procedure Code, so far as is possible to apply it. Having 
-charged the accused and recorded his plea the Magistrate must enter 


an order either of acquittal or conviction. The use by the Magistrate | 
of the word discharge instead of acquit does not affect the legal nature : 


_ of his order and any order of discharye in such case must be treated as 
one of acquittal. An order by a District Magisirate, purporting to be 
under section 437 Criminal Procedure Code, directing a regular trial is not 
a correct order, “‘Further inguiry ”’ is what can be directed, and a 


further inquiry does not include ¢riai. Inthe case of an improper dis-. 


charge,-the evidence already taken being sufficient in itself to justify 
the accused being put on histrial, the proper course is to refer the case 
fo the High Court. Hari t/ass Sunyal. vy. Savitulla, 15 Cal., 608, fol- 

: lowed. ce eee : 
-- Queen-Eynpress v. Po Lun . ... aie Wee J... Tae one 
SUMMMARY TRIAL~—L7ief statement of véasons—Stone-throwing at ahouse— 
dndian Penal Code, 5. 336 ree ray bee ' eee 
SUMMARY TRIAL— Furvisdiction—Bench of Magistvates—Consent or waiver of 
_ aecused—Indian Penai Code, s. 354, Criminal Procedure Code, ss. 260, 261 
Summary TRIAL—Reasons for ccnviction, Record of—Criminal trespass, 


= 


what constitutes— Indian Penal Code, ss. 441, 447—Procedure when. 


‘accused does not admit the offence—Criminal Procedure Code, s. 244.—A 
Magistrate in recording his reasons for the conviction in a summary trial 
should state them so that the High Court on revision may Judge whether 
there were sufficient materials before him to support the conviction. J 
re Punjab Singh, I. L. R. 6 Cal., 579, and Queen-Empress v~ Shidgauda, 
I. L. R. 18 Bom. 97, followed. : ) 


Every trespass upon the property of another is not a criminal trespass. . 


‘There must be circumstances in the case which offered ground for a rea- 
‘sonable deduction that the accused had at least one of the intents. speci- 


fied in section 44 of the Indian Penal Code. Chunder Narain vy. Far . 


quharson, I. L. R. 4 Cal., 837, followed. -- : 
The latter part of section 243 Criminal Procedure Code cannot be read as 
distinct and separable from the first part of the section. If an accused 
does not admit the offence of. which he is accused, the Magistrate cannot 

_ convict except upon evidence that the accused did commit the-offence, 


. WVadivaloo Saw my Wa Crown aaa on oon : ae Fa 
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- “TAKING GIFT TO HELP TO RECOVER STOLEN PROPERTY AND THEFT — Double 


INDEX. 


SUMMARY TRIAL, RecorD or—Statement of reasons for conviction—Offence ~ 


when not defined in the Indian Penal Code—Criminal Procedure Code, 
s. 263, (h\—Indian Penal Code, s. 289... n 


SUMMONS AND WARRANT CASE—Furisdiction—Township Magistvate—Of-~ 


fence committed in another township—Subdivisional Magistrate, Power 
of to transfer case— Criminal Procedure Code, s, 346 (2)—Practice— 
viminal Procedure Code, s. 242—Cousing disappearance es offence com- 
mitted — Excise Act, Breaches of—Ojffence—Indian Penal Code, ss. go, 201 
Summons, DvuE -SERVICE or—#x-parte proceeding—Time sufficient for 
- appearance allowed—Civil Procedure Code, ss. 100 (a),69 .... ea 

Sureties—Bond— Burma Gambling Act, s. 17. _ 
_- Where a bond for Rs. 3.0°0 was required under section 17, Gambling Act, 
separate sureties for the amount of Rs. 3,00and Rs. 2,000 were accepted. 
On the f ce of the orders it would look as if security were given for Rs. 
5,000, though all that could be properly demanded is security amounting 
plat and severally to Rs. 3,000 or suretiesseverally bound for such sums 

as will make up Rs. 3,000, 
Cassim v. Crown --- sa Tr oe eas ane 
SURETIES, AMOUNT, FOR WHICH MADE LIABLE—S¢ecurity proceedings—Pro- 
cedure— Criminal Procedure Code, ss, rio, 1197—~—Schedule V, Form XI ..., 
Sureties. Discuarce or—Debtor and creditor—Waiver of claim against 
principal debtor —Contract Act, s. 134 ss et ii 
T 


TAKING FROM LAWFUL GUARDIANSHIP —Kiduapfing—Inditan Penal Code, ; 


s. 961.-=An accused may be held. guilty of having kidnapped a minor 


from lawful guardianship where there is no. evidence of the accused having . 


in any way enticed the minor away and where the evidence is to the effect 
that the minor of her own motion left her guardian's keeping and proposed 
elopement to the accused and went with him of her own free will. 
Queen-Empress v. Nga Ne U,S. J. L. B., 2023 Queen y. Bhungee Ahur, 2 
W.R. Cr., R, 5; Queen v. Sookee, 7 W.R. Cr. R,, 36; Queen v. Neela 
Beebeée, 10 W. R. Cr. R. 33; and Jn re Dhuronidhur Ghose, 1, L. R. 17 
Cal, 298 ; referred lo. 
Crown v. San Hiaing te 


_conviction—Cuniulative sentence—Indian Penal Code, ss. 71, 379 and 
215 taro 


TAKING OF PROPERTY TO WHICH THE TAKER HAS TITLE—Theft—Indian 


.~+ not found when’searched for by or on behalf of their owners and were sub- ' 
sequently discovered in the’ possession ofthe accused, who had. dise | 


~ Pénal Code, s. 399 7 


| Tart—Tapping tree— Possession of more than four quarts without license-— 


Offence—Excise Act, ss. 51, 30.— Although a person may tap and draw 
tart from his own toddy tree without committing an offence punishable 
under section 45 of the Excise Act, yet the moment that a quantity of it 
- larger than-four quarts is in his possession he commits an offence punish- 
able under section 5: of the Act, unless he has a license contemplated by 
section 3:«f the Act. . 


‘Crown v. Than Nyin a. ss a o“- ant 
TEwANT, LANDLORD ann—Rent—WNotice to quit containing alternative clause 
as to enhanced rent ei ne 


TERM OF DETENTION, ENH\NCEMENT OF~ Reformatory— Order ggerakes 
improperly passed—High Court, Powers of, to interfere—Reformatory 
Schools Act, s. 16 aaa ics Sais cae oe 

THEFT—Dishonest misappropriation—-Possession of owner—Indian Penal 
Code, ss. 379, 403.— Where a herd of bullocks stampeded from a village 
grazing-ground frightened by the appearance of an elephant and were 


honestly taken them. ' a 
Held,—that the offence committed by the accused was not theft but dishonest 
misappropriation. ait << 
Shwe Le and two others v. Crown “te, ae one 
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82 
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AXXxi INDEX. 


‘Tuert—Receiving stolen property—charge and conviction in the alternative 
an accused on probatton of good conduct—Criminal Procedure 
od¢, s. 562 oP can i aby one “4 aes 
Trert—Recetving stolen property - Presumption of law—Indian Evidence 
Act, s. 114, tllustration (a)—Separate convicttons tn respect of stolen 
property on different occastons—Kecent possession of stolen property bee 
‘TuertT—Nobéery --' Same’ offince—Whipping’ Act, s. 3.— Robbery, although 


it sometimes includes theft must be considered a distinct offence from . 


‘theft, 'or purposes of the Whipping Act. 
Queen-Empress vy. [lamsa —... oe - ‘ aie 


. ‘Trertr—TZaking of property to which the taker has titl—Indian Penal Code, 
s. 379.-~A had in her possession 40 baskets of paddy out of which B was 
entitled under a decree of a Civil Court to 35 baskets. The decree 

-awared her this specific paddy as being the produce of a specified farm. 
B took the 35 baskets of paddy out of A’s possession without A’s 
consent. . 

-#Teld,—that the act of B, though irregular and improper, did not amount to 
theft. Queen-Empress v. Agha Muhammed Yusuf, 1. 1..R.18 All. 88; 
Queen-Empress v. Sri Churn Chungo,1. L. R.22 Cal., 1017. Queen- 


prsidtes v. Nagappa, |, L.R. 15 Bom. 344; Quecn-Empress vy. Nga Shwe . 


Mek, U. B, R., Penal Code, 119, distinguished. 
Crown v. Maung Po and two others. oe : 


THEFT AND TAKING GIYT TO HELP TO RECOVER STOLEN PROPERTY—Double 
conuitton—Cumulat- ve sentence—Indian Penal Code, ss. 71, 379 and 
215—Where a person is proved by recorded evidence to have comm’tted 
a theft and is also proved to have committed the offence described in sec- 
tion 215 Indian Penal Code, such person may be convicted and ser:tenced 
for each of such offences, for the offences are distinct transactions which 
may be proved independently of each cther, But where the theft is held 
to be proved not by direct evidence but by inference drawn from the facts 
which prove the commiission of the offence under section 215 Indian 
Penal Code. 

ffeld—that separate convictions and sentences should not be passed. 

Held, furthey—that if the offences are separate and distinct they should be 
‘Separately tried, because they do rot form part of the same transaction, 
Nga Ok Gyi v. Que Lgeeah eae S.J. L. B., 449; Queen-Empress v. Nea 

Tun Byu. P. J. L. B., 226; distinguished, 
Crown v. Nga Sncin ven ails ose or ase 


Timez, ADMISSION OF APPEAL AFTER—Appfiication for review, Time occupied 
in—Limitation—Discretion of Court when liable to review ov-appeal 
TIME FOR ENGAGEMENT. .OF ADVQCAre—Ajpeal, Summary dismissal of— 
Fudgment—Postponement of trial—Coemmencement of trtal---Criminal 
Procedure Code, ss. 944, 421, 424 ae i 44 unt 
JIME TAKEN IN TESTING VALUE OF SECURITY FOR costs—Privy Council 
Appéals—Form— Morigage-bonds of tmmoveable property—Limitation— 

. Civil Procedure Code, 5. 602 (a) oa sag se Te 
T1iME LIMITs, EXTENSION OF, FOR SECURITY AND DEPOSIT—Appeal to Ais 


Majesty in Counctl—Application for admission—Restoration to file of 


an appeal struck off for default—Cruil Procedure Code, ss. 596, 602 ste 
TIME OCCUPIED IN APPLICATION FOR REVIEW—Admissicn of appeal after time 
—Limitation -Discretion of Court when liable to review or appeal see 
“TIME, SUFFICIENT, FORAPPEARANCE ALLOWED—£x-parte proceeding—Sum- 
mons, Due Service of —Ctvil Procedure Code, ss, 100 (a), 69 ... a 
TITLE, DErECTIVE—Sale— Mortgape—Furisdiction of Civil Court, objection 
to—Burma Land and Revenue Act, ss. 19, 56, 55, proviso (b), 17 - vie 
‘TITLE, TAKING OF PROPERTY TO WHICH THE TAKER HAS— Theft—Indian 
Penal Code, s» 379 oes ar sus o- até 
JitTLe OF ELDEST SON WHO HAS OBTAINND HIs ONE-FOURTH SHARE TO 
SHARE .THEREAFTER IN THE REMAINDER OF THE ESTATE—Suddhist 
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INDEX. 


TITLE OF PURCHASER—Stranger whose property ts sold beltind his back 
without authority—Suit to set sale aside—Indian Limitation Act, Sche- 
dule II, Division I, Article 12 (a)—Sale in execution of decree z 

‘TITLE WITHOUT CONSEQUENTIAL RELIEF, D&CLARATORY—Sits valuation 
Act, s. 11—Court Fees Act, Schedule II, Article 17—Valuation of sust 
under s, 283, Civil Procedure Code... _ oes vee we 

Townspiep MaGisTRaATE—Furisdiction—Offence committed in another 
township—Subdivisional Magistrate, Power of, to transfer case—Crimi- 
nal Procedure Code, s. 346 (2)—Summons and, Warrant case-—Practice— 
Créminal Proseduve Code, s. 2g427—Causing dtsapprarance of offence come. 


mitted—Excise Act, Breaches of—‘ Offence ’-—Indian Penal Code, ss. 40, . 


aor ine a ee = * aa =e 


TowNsHip, OFFENCE COMMITTED IN ANOTHER—urisdiction—Township 
Magistrate—Subdivisicnal Magistrate, Power of.to transfer case—Cri- 
_mtinal Procedure Code,s. 346, (2)--Summons and Warrant case—Prac- 
tice—Criminal Procedure Code, s. 242--Causing disappearance of offence 
- committed—-—Exctse Act, Breaches of—' Offence’—Indian Penal Code, ss. 
40, 201 as ice “es “ es 
‘TRANSFER CERTIFICATE OF REPORT OF INTEREST IN A REVENUE HOLDING 
— Pyatpaing’—Revenue Register IX, forl and counter foil & 
TRANSFER OF CASE—Suddivisiona, Magistrate, Power of—Furisdiction— 
Township Magistrate—Offence committed tn another township—Crimt- 
nal Procedure Code, s. 346 (2)—-Summons and Warrant case—Practice 
—Criminal Procedure Code,s. 242—Causin, disappearance of. offence 
committed—Exctse Act, Breaches of-——' Offen” -~Indian Penal Code, ss. 

40, 200 — = pd 


TRANSFER OF CASE FOR TRIAL—Trial of accused by officer taking active part 
in preliminary énguiry—Criminal Procedure Code,s. 122—When a 
District Magistrate transfers a particular case to a Ist class Magistrate 
for trial the latter officer has no power to transfer it again to a Sub- 
divisional Magistrate even though he may be empowered by the District 

. Magistrate to make such. transfers under clause 2 of section 192 Crimi- 

“nal Procedure Code. The Subdivisional Magistrate transferred the case 
again to the’Township Magistrate, but both these cfficers had recom- 
‘mended the prosecution of the accused zs Revenue Officer. The trial of 
accused by officers who have taken an active part in preliminary ¢nquiries 
condemned.. 
Regina vy. Bholanath Sen, 1. L. R. 2 Cal., 23; Regina v. Aira Lal Das, 8 
Bengal L. R., 422; Sadhama Upadhaya and others v. Queen-Empress, 
I. L. R. 333 Cal, 328, referred to.. 

Crown vy. So Naung and another wee ie Ts oa 

TRANSFER OF CASE TO ANOTHER MacisTRATE—Trial begun by one Magis~ 
trate—Recalling of witness already caamined—Crimina Procedure Code, 
$$. 192 (2), 350 ... Seis awe one = “ 

TRANSFER OF OWNERSHIP, EVIDENCE oF—Kedemption sutt—Mortgage decd 
containing clause for forfeiture of property—Transfer of possession— 
Burden of proof sie wine sia sts ae 

TRANSFER OF PART-HEARD CASE TO ANOTHER MAGISTRATE—Assauli— 
Assault ona women with intent to outrage her modesty—Charge under 
minor offence—Conviction of graver offence—Indian Penal Cude, ss, 354, 
g5a— Right of accused to have witnesses recalled and re-heard—Criminal 

vocedure Code, s. 350-—Practice ee ie sida a 

TRANSFER OF POSSESS1ON—Xedemption suit — Mortgage deed containing clause 
I forfecture of property—Transfer of ownership, Evidence of-—Burden 
of proo ee ws exe 

Teens or PROPERTY ACT, LAND SITUATEDIN PLACE TO WHICH, HAS NOT 
BEEN EXTENDED—WMortgage deed containing forfeiture clause—Rule of 
English Equity Courts clopging rights of redemption “s aks 

—— 5, 41—Sale~—Purchase—FPower of vendor-—Reasonable care—Con- 


Structsve notice ove one one avs ie ie 
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363 
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287 
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192 


196 
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a si INSTEAD OP IMPRISONMENT, SENTENCE OF—Examination 
ofa as "* wee ‘ 
TRESPASS, CRIMINAL—Jndian Penal Code, s. 447 _ si on 
TriaL Berore Successive MaGisTraTes—Aight of accused to recall witness 
after charge— Record of cvidence—Measure of punishment—Retracted 
confessions—Criminal Procedure Code, ss. 350, 256, 356, 357+ 
Per Thirkell White, C. F.—In the case of accused persons who are un- 
defended, a Magistrate who continues a trial under section 350 Criminal 
Procedure Code’ should inform the accused of their right under that section 
to have the witnesses already examined, recalled and re-heard and should 
record the fact that.be has done soand the reply of the accused. After 
-* having pleaded to the charge the accused should be asked whether they 


* one ee eee 


wish to crosseXamine any of the witnesses for the pr.secution. The: 


record-shoul.1 show that this has beendone. The evidence of each witness 
must be recorded. !t is not a sufficient c..mpliance with the requi: ements 
of the Crisiinal Procedure Code, whether section 356 or 357 is applicable, 
to merely record that a witness. corroborates another. : 

- Pey Fox, ¥.-—An offender should not receive less punishment than he ordi- 
narily would receive merely because in pursuance of what he considered 
best in his own irterest he confessed his crime. Any question whether a 
sentence should be miti -ated on the ground that the confession has helped 
the executive authorities upon the track of other offenders is one fcr those 
authorities to deal with upon a memorial for the clemency of the Crown. 
The mere fact tha! a confessivn has been subsequently retracted will not 
make it inadmissible against the accused, but before a Court can act u 
such a confession it must be satished as to itstruth. There is no abso- 

[ute rule of law that a retracted confession must be supported by independ- 
ent reliable evidence corroborating it in material particulars. The use of 
such a confession is a matter of procedure rather than of law. Ifa Judge 
believes that such a confession contains a true account of the prisoner’s 
connection with the crime. the Ju is bound to acton it so far as that 
person is concerned. in the consideration of retracted confessions and the 
weight to be attached to them possible malpractices on the part of the 
police should no doubt be borne in mind But while neither the record of. 
the aecused's conf-ssion nor that of the Magistrate's belief that the confes- 
sion had been voluntarily made is c nclusive proof that it was so made, it 
is for the accused to addvce if not actual evidence at least some well 
founded and probable reason for believing that what the accused admitted 
to the Magistrate was not really the fact. | 
OQueen-Empress v. Ranjit, (1887) I. L. R. 10 Mad. 295 ; Qucen-Empress y. 
Bharmappa, (1889) I. L. R, ta Nad., 1233 Tha Maung v. Oucen-Empress, 
S. J., Li 6.4973 Queen-Empress v. Mahabir, (1896) 1. L. R. 18 All. 78; 
Queen-Empress v. Fadub Das, (1900) |. L. R- 27 Cal., 295; referred to. 
Qucen-Empress v. Raman, (1898) 1. LR. 21 Mad., $3; Queen-Empress 
y- Maiku Lal, (1898) I. L. R. 20 All. 133; Queen-Empress vy. Gharya, 

(1895) 1. L. R. 19 Bom., 728 followed. . 
Chit Tun and four others v. Crown wel is ‘as 

TRiAt BEGUN BY ONE MacisTRaTe—Trans/er of case toanother Magistrate— 

Recalling of witnesses already ¢xamined—Criminal Procedure Code, ss. 
192 (2), 350-— Where a trial has been begun by one Magistrate and the case 


is transferred to another Magistrate under section 192, sub-section (2) of he _ 


. Criminal Procedure Code, the second Magistrate cannot proceed with the 
trial without recalling the witnesses already examined. He must begin 
the case de movd, ; ; 

_ U Waradamay. The Crown, 1 L. B. R., 139; Angua and others, All. W. 

- .N, (1889), 130; Queen-Empress v. Radhe, t, L. 12 All. 66 ; referred 

to. ,; \ . 
Crown v. Ta Lok “ss “<* one “1 — 
TRIAL OF ACCUSED BY OFFICER TAKING ACTIVE PART IN PRELIMINARY EN- 
- vautry—Transfer of case for trial—Criminal Procedure Code,s, 19a «+s 


Page. 
294 
35% 


238 


INDEX. 


' Triat, PostPoNEMENT OF—Commencement of trial—Appeal—Summary dis- 
any Aap despa en ag Sor engagement of Advocate— Criminal Proce- 

dure Code, ss. 344, 421, 424 vier nee nee ree 
TRIAL, SUBSEQUENT ON SAME FACTS—Previous acquittal—Collecting men to 
wage war against the King—Preparation to commit dacoity—Court of 
competent jurisdiction—Indian Penal Code, ss. 399, 122—Criminal Pro- 
cedure Code, s. 403—Confession, Record of, in form of question and an~ 
swer—Evidence Act, 55.80, 25  — ove ee ee _ 
Two SCALES OF PUNISHMENT— Conviction of offence other thun that charged 
—Grievous hurt with a da—Atiempt to murder—Indian Penal Code, ss. 
326, 707,— Code of Criminal Procedure, ss: 236, 237, 226, 227 we 


U 


UNLAWFUL voRCE, RESISTANCE TO—Arrest—Restvaint—Handcuffs, Abuse 
of the use of —Bazlable offence—Indian Penal Code, s. 224—Criminal Pro- 
cédure Code, ss. 46, 50 vas = ae io awe 

UNsTAMPED DOCUMENT—Award of Lugyis—Insiruments of partition— 
stamp duty and penalty not tendered tn original Court—Admission of 


document by Appellate Gourt—Stamp Act wie vn " 

. V 
VALUATION OF PROPERTY, Fitinc or—Letters of administration—Payment 
af Court Fees—Court Fees Act, s. 19 I . =r 


VALUATION OF SUIT UNDER S. 283, CrvIL PRocEDURE Cops—Déeclaratory 
title without consequential yelief—Suzts Valuation Act, s.11—Court Fees 
Act, Schedule II, Article 17.—The valuation of a suit under section 283 Civil 
Procedure Code for the declaration of a right to attach certain property, 
the attachment on which had been removed, is for purposes of jurisdiction, 
the value of the decree which it-is desired to execute, if that be less than 
the value of the proper, or the value of the property if that be less than 
the amount of the decree. Modhusudun Koer vy. Rokhal, |. L. R. 15 Cal. 
104, followed. : 

Article 17 of Schedule II, Court Fees Act, applies to a suit brought 
under section 283 Civil Procedure Code, and the stamp required for the 
plaint is Rs. 10 only. 

- Dhono Sakharam Kulkarni y. Govind Pabojt Kulkarniz,9 Bom. 26; 
Vithal Krishna.v. Balkrishna Fanardan, 10 Bom. 610, followed. 
. Gulsarvi Mal v. Fadaun Rai, 2 All. 63; Dildar Fatima vy, Narain Das, 

; +. 20 All, a65, cited, o =-.5 = i = ase 

Ahmed Mirga Saheb v. A, Thomas, 13 Cal., 162, dissented from.—Itis not 

‘ necessary for a plaintiff bringing a suit under section 283 Civil Procedure 
Code, to ask for any further relief than a declaration of his right to attach 
the property indispute, On stich declaration being made, the order remov- 
ing attachment would fall and the attachment should be restored. Vithal 

vishna vy. Balkvishna Fanardan, to Bom., 160 followed. : 

Sevaraman Chetty v. Maung Po Yin... rae me | whi 

VALUE oF suiT—Redemption suit—Stamp duty urisdiction—Lower 
Burma Corts Act, 1900, s. 25 


re 


VALUE oF suit—Want of jurisdiction in original Court totry a suit—- 


Objection not vaised—Furisdiction—Suits valuation Act,s. r1—Civil 
_ Procedure Code, s. 578 ie - owe on as 
VALUE, TIME TAKEN IN TESTING—Privy Council Appeals—Form of secturit 


Jor costs—Mortgagé-bonds of immoveable property—Limitation—Civil ~ 


| Procedure Code, s. 602 (a) ... =P “ak ane 
VeENDoR, PowER or—Sale—Purchase—Reasonable care—Constructive notice 
—Transfer of Property Acts. 41 ai =a ane “8 
VILLAGE HEADMAN, ABUSE OF POWERS By—Act constituting an offence under 
the Indian Penal Code or other law also punishable departmentally— 
Sigh of “Deputy Commissioner to prosecute—Lower Burma Village 
CL, Ss ig 


= fn oh 


--VILLAGE HEADMAN, Powers or MAGISTRATES TO REFER A CASE FOR TRIAL. 


BY—Criminal Procedure Code, s, 192 «+. oe oe vas 
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, Page. 
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WAGERING CONTRACT—Gambling transaction—Consideration for promis- 
sory notes sted upon—Indian Contract Act,s. 30,—Two parties may 
enter into aformal contract for the sale and purchase of goods at a given 
price, and for their delivery at a given time. But_ if’ the circumstances 
are such as to warrant the legal. inference that they never; intended any 
actual transfer of goods at all, but only to pay and receive money between 
one another according as the market prige of the goods should vary from 
the contract price ata given time, that is nota commercial transaction 
but a wager on the rise or fall of the market. ; ‘ 
Where therefore the dealings which formed the consideration for certain pro- 
missory notes sued on were not for genuine purchases of rice, but ‘only for 
payment of money by one party or the other according’to the changes and 
‘chances of the market. ae | 
Held,—that such dealings were wagering contracts within the meaning of 
the Indian Contract Act, and the consideration for which the promissory | 


notes were given was a gambling transaction. . 4 
Kong Fee Lone a Ce, Vi Lowy ee Nange ine ote si re# 107 
WAIVER OR CLAIM AGAINST PRINCIPAL DEBTOR—Debtory and Creditar— 
Discharge of suveties—Contract Act, s. 134 isi ~ tse 150 


WanT OF JURISDICTION IN ORIGINAL COURTS TO TRY A SuIT—Obyection 
not vaised—Value af suit—Furisdiction—Suits Valuation Act, s. 1I— 
Civil Proceduve Code, s, 578.—The value of the subject matter of the suit 
was not set out definitely in the plaint and section 11 of the Suits Valuation 
Act, 1887, did not apply. | sa 

It was to be inferred in the case, however, that the value of the subject-matter 
was in excess Of the jurisdiction of the Court which tried the suit. 

Where there is inherent incompetency in the Court to try the suit, then 
although no objection to the jurisdiction was raised in the original Court, 
the Appellate Court is bound to decide the question. 

The error in exercising jurisdiction where none existed cannot be cured 
under section 578 of the Code of Vivil Procedure. 


Moung Myaing and another v. Maung Shwe Yon and another ... eos 85 
WanT oF MALICE—Privilege—Criminal Proceedings—-Indian Penal Code, 
$. 409, exceptions 3 and go—Defamation— Social ostracism “ae * see 4. 


War, COLLECTING MEN TO WAGE, AGAINST THE Kinc—Previous acguitial 
— Subsequent trial on same facts—Preparation to commit dacoity--Coure 
of competent jurisdiction—Indian Penal Code, ss. 399, 112—Criminal 
Proceduve Code, s. 403—Confession, Record of,in form of question and 
answer—Evuidence Act, ss. 80,25 “ae +e 


Warrant—Gambling—In formation and grounds of belief, Record oy . 
Search—Ayticles liable to seizure—Burma Gambling Act, $.'6 (1), (2)s (3) 


WaRRANT AND SUMMONS CASE—¥urisdiction—Township Magistrate— 
Offence committed in another township—Subdivisional Magistrate, Pow om: 
of, to transfer case—Criminal Procedure Code, s. 346 (2)—Practice— 

F viminal Procedure Code, s. 242—Causing disappearance of offence 
committed—Excise Act, Breaches of-—' Offence’—Indian Penal Code, Ss . 
40,201 ¥ az oe sei “ws on 308 


WakrRANT, HovusE NoT ENTERED UNDER— Written information by police a 
officer —Police Report—Criminal Procedure Code, s. 190—Being ound 
im common gaming house—Accused persons made witnesses—Burma Gam- | 
bling Act, s.8 aes ae ie as " 59 
WARRANT, LIMITATION OF POWER OF POLICE-OFFICER TO ARREST WITHOUT 
—Gambling in public place—Gambling Act, s. 5 ue, om _ 267 
WATER ADDED TO MILK FOR SALe—Judian Penal Code, s. 272 : vee 153 
- Wearon, HurT witH DANGEROUS—Sanction to compounding of offence— ~~ 
Grievous hurt—Practice—Indian Penal Codé,. ss« 324, 3ga5—Criminal | 
Frocedure Code, s. 345 (2) = one we 7 see 849° 
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Wuurrinc—Postponement of sentence of—Accused under sentence of im- - 
prisonment in another cas¢— Criminal Procedure Code, ss. 390, 391 (1). 
A Magistrate postporied a sentence of whipping only, passed in one trial 
until the expiry. of a sentence of .six months’ imprisonment passed in 
another trial. : 
The direction contained in section 390 Criminal Procedure Code. that when 
the accused is sentenced to whipping only, the sentence of whipping shall 
be executed at such place and time as the court may direct, ts intended 
for the case where the accused is not alrgady under another sentence of- 
| or is not at the same time sentenced to, imprisonment. 
t*. When the accused is under sentence of imprisonment in another case the. 
: Magistrate should when passing the order required by section 390, follow 
the analogy of section 391 (7) as far as may be. To pestpone the whin- 
ping to the end of a considerable term of imprisonment is illegal. 
Queen-Empress vy. Po Kye .,, os ia see 53 
‘Wuirrine AcT,s. 2, Grours A anp-D—Pyrevious conviction of offence of 
same group—H ouse-breaking—House-theft—Indian Penal Code, ss. 457 


and 380 - tas ag wed Be Sore 149 

‘ ———— 8, 3— The fi—Robbery—' Same’ offence sti eat és 55 
WHIPPING, FINE IN Ligu OF—Sentence—Remission of sentence—Discretion 

of Magistvate—Criminal Procedure Code, s. 395.4. - oes Tt 202 

- Wurerpine, IMprisonmgent AND—Jilegal double sentence—Practice in revision 362 


' Wire anD HUSBAND—Act done by husband in pursuance of common business 

binding on wife—Sale of immoveable property by husband without know- 

ledge of wife—Apparent acquiescence subsequent to sale, by wife, no 
proof of consent -- Presemption—Buddhist law ... ses on II 

Wirt, BUDDHIST HUSBAND AND woe voperty—Alienation of half, Power 

of husband as to—Consent, Want cf, of wife—New defence raised in 


appeal—Civil Procedtre Code, SS; 542, 566 ion he e". 184 
“. WIFE, HUSBAND UNDERTAKING TO ALLOW, TO LIVE WITH HER PARENTS— 
Mohamedan Law—Ante-nuptial agveement ane ves on 351 


WITHDRAWAL By Districr MAGISTRATE OF CASE TO HIS OWN FILE—Ac= 
cused entitled to notice of withdrawal and to recall witnessts already ex- 
amined—Defajnation—Good faith—Indian Penal Code, s. 499, Exception 
i(6).—-When a District Magistrate withdraws a case to his own file at the 
instance of the complainant, it is incumbent on him to give notice to the 
accused and to ask the accused if he wishesihe witnesses already examined 

‘to be recalled, - 

In acomplaint made againt the accused for defamation of character it is 
‘clearly open to the accused to prove that the allegation he made was true. 
If found to be untrue, his persisting in the imputation would be evidence~ 
of malice and useful to the Court to decide on the proper penalty. If true 
the accused might be protected by Indian’ Penal Code, Exception I(d), 
Section 499, which expressly s!ates that whether or not it is for the public 

. good that the imputation should be published is a question of fact. 
U Waradama alias Maung Nu v. Crown bes sai sas »" 339: . 


WITNESS FOR DEFENDANT IN A CLAIM MADE BEFORE ELDERS—Defamation— 
Privileged siatement—Fudicial-proceeding—Good faith—Indian Penal 
Code, s. 499, clauses 8 and 9 ieé ne oo ma ~C*=<«s«i 
Witness, RIGHT OF ACCUSED TO RECALL, AFTER CHARGE—Tvial before - 
successive Magistrates—Record of evidence—Measure of pyunishment— 
Retracted confessions—Criminal Procedure Code, $s. 350, 256, 356, 357+. 238 
WITNESSES, RECALLING OF, ALREADY EXAMINED—Trial begun, by one. Magis 
trate—Transfer of case to another Magistvate—Criminal Procedure Code, 
$3. 192 (2), 350... a ate is al ae Oe 
. Wrrngssss, RIGHT OF ACCUSED TO HAVE, RECALLED AND RE-HEARD—A ssau/t 
—Assaulé, on a,.woman with intent to outrage her modesty—Charge 
under minor offence—C onviction of graver offence—Indian Penal C ode, 
SS..354, 352—Trans fer of part-heard case to another Vagistvate-—Crimi- 
nal Procedure Code, s. 350—Fractice.,,. ~ one ons ov 287 
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Woman, ASSAULT ON A, WITH INTENT TO" OUTRAGE Her" én ssty—Assault. 
—Charge undy-minor offence—C onviction of Brauer ‘offenc<. Indian 
. Penal Code, ss. 354, 352—Transfer of part heard casé tg. another Magis- 

- trate—-Right of accused to the have with esses vecalledaatg veh eard—€ vi min 
nal Procedure Code, s. 330—Practice ..: 

WORKING OR POSSESSION OF STILL, Invicrr—Spirid, “lbort. Pecsion: a 
‘Double conviction and sentence—Excise Ac‘, ss-- 455 51— Criminal 

- Procedure Code, ss. 235, 3 sa lndiee Penal Code, s. 71-8 Distenet ” and 
“ separable” offence 

WRITTEN INFORMATION BY POLICE. S¥eioRR—-Polieé’ Report ¢. ximi nal . 
Procedure Code, s, 190—Being jound'in common gaming. shoust—-House 
got entered under warrant Accused ‘persons made .. Res >— Burma 
Gambling Act, s. 8—A written, information giyen-by “a, police © officer not 
hi mself a witness, who is not exatnined as a complainant, js not a £ police 
report ° “such as is meant in se¢tion ico Criminal Procedure: Code The 
police report” isa report made bya poli ice. officer. ina case which he may ~ 
investigate under Chapter XIV. & 

Where a Magistrate at once issued process ona mépe dciiten information of 
this kind, and the evidence offered being insufficient, on the,application of 
the police made two of the es accused. wittiessed j inthe trial of an 
offence under section 10 of the Burma Gambling ce. 

Held,—that the provisions: of section 8 of that Act: can be applied only to. 
cases in which a house or place has been, énterel. undersa watrant issued: 
by a duly empowered M agistrate. or the District Superintendent of Police 
under section 6, ph , 

Oiteen-Empress v--Nga Saw and, éthirs ev iac a Ki 

WRITTEN REPORT FROM PourGe OvriCER “IN A NON-COGNIZABLE. étse-— 
Police Report—Information—Complaint Criminal Procedure Code, , ss. ; 


191 (2) (0, 4) &)- 

i istrate received a written report from a first class gon- 
stable of ‘Police that Gaimbling: ‘punishat-le undersectiun | to Burma Gam- 
bling Act,had taken place, and the. Magistrate’ professing | to act under 
section Igo (1) (a), Criminal Procedure Code, issued summons on the per- 
sons named in the report . 

Held, —that the written report from a police officer such as thé first class 
“Magistrate: acted on is neither a * Police report” within the meaning of 
section 191 (r) (4), nor the report of a police officer within the meaning - of = 





*. section 4,.(r) (A), Criminal Procedure ‘Code.. The‘expressions “Police 


report” and * report of a police” Officer.” as used in these sections refer to 


reports by police officers endee Chapter XIV, Criminal Pracedure Code, . 


and more especially under section 173. Where without reference from a 
Magistrate and otherwise than in a report under section 173, police officer 
makes a report on a non-cognizable case, such report may ‘be regarded as 
an information laid in pursuance of the provisions of section 24, Police Act, 
or it may in certain cases be treated as.a complaint. 

Queen-Empress Vv. Shwe Lin and BES dea Ti Be ee cd 
Yourarut ‘OfFENDER—Finding as. to age of accused te be recorded be fore 
order of detention—Reformatory Schools Act, s. rr. —A youthfal. offender, 
under the Reformatory Schools Act, is one who is under the age of 15 


ears. 

To merely ask the accused his age and record his reply i is not:a ‘compli. 

. ance with the provisions of: section 11 of the Reformatory Schools Act 
‘unless it happens that no further enquiry is possible, : 

An enquiry-and findigg recorded under the provisions of section 11 ae 
made and recorded by the Magistrate before directing the offender to be 
sent toa: Reformatory School or to- be sent up to the District Magistrate 
for his ordeks. 


An enquiry held after the order for detention is wale is mage alter the 2 


Magistrate ceages to have fitiediction.i in.the matter, 
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